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FOR  THE  FIRST  CIRCUIT. 


MAS8A.CHITSETTS  DISTRICT,  HAT  TERBI,   1854. 


1 


Hon.  BENJAMIN  B.  CURTIS,^  Associate  Justice  of  the   Sapreme 
BSit>RB  ^         Court. 

Hon.  PELEG  SPRAGUE,  District  Judge. 


Unttbd  States  vs.  Joseph  Mingo. 

In  a  capital  case  the  junior  counsel  has  a  right,  in  opening,  to  aigne  at  length  the 
law  and  the  facts,  but  onlj  one  counsel  has  a  right  to  close,  except  where  all  the 
witnesses  examined  bj  the  defendant's  counsel  have  been  preTiously  examined 
bdbre  the  grand-jury,  and  were  called  at  the  trial  by  the  goyemment. 

M.  killed  J.  with  a  dangerous  weapon,  and  the  eyidenoe  was  contradictory  as  to 
proyocation,  and  as  to  which  was  the  assailant.  The  Court  instructed  the  jury 
that  it  was  incumbent  upon  the  goyernment  to  proye  a  felonious  killing,  and  if 
upon  the  whole  eyidence,  the  goyemment  had  failed  to  satisfy  the  jury  beyond  a 
leasonable  doubt,  that  the  killing  was  felonious,  the  yerdict  of  the  jury  must  be :. 
''not  guilty  of  murder." 


^Mr.  Justice  Curtis  sitting  in  the  Supreme  Court  during  the  month  of  May,  sat 
in  this  Court  during  this  term  only  in  this  trial  for  murder. 
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It  is  not  nsoAl  to  call  npon  the  gOTemment  to  offer  direct  evidence  to  proye  that 
the  defendant  was  first  apprehended  within  the  district  where  he  is  tried,  and  if 
there  is  evidence  to  show  that  the  defendant  committed  the  offence  in  a  ship  then 
on  the  Yoyage  direct  to  B.,  a  port  in  the  district,  and  the  prisoner  is  in  custody  in 
B.,  the  jnry  is  warranted  in  finding  the  fact  that  he  was  first  brought  into  B. 

If  two  fight  with  deadly  weapons  in  a  mutual  combat,  begun  in  hot  blood,  and 
death  ensue,  it  is  manslaughter. 

When  killing  in  self-defence  is  justifiable.  , 

Tms  was  an  indictment  for  murder,  committed  by  the  de- 
fendant upon  William  Johnson,  on  board  of  the  American 
ship  John  Dunlap,  on  the  high  seas. 

At  the  trial,  the  killing  was  fully  proved,  and  the  defendant 
contended  that  it  was  done  in  excusable  self-defence.  From 
the  evidence  it  appeared  that  the  defendant  and  the  deceased 
were  both  seamen,  on  board  of  an  American  ship,  which  at 
ihe  time  of  the  homicide,  was  on  the  voyage  from  Apalachi- 
cola  to  Boston ;  thft  being  previously  acquainted,  they  had 
shipped  at  Boston  for  the  voyage  out  and  back;  that  the  de- 
fendant was  a  Haytien  negro,  and  the  deceased  a  colored  man 
from  Baltimore ;  and  expressions  of  ill-will  and  anger  by  each 
part^  to  the  other,  before  and  on  the  day  of  the  killing,  were  put 
in  evidence.  The  evidence  was  also  uncontradicted,  that 
about  eight  o'clock  on  the  morning  of  the  thirtieth  of  January, 
after  some  conversation,  the  two  negroes  came  together  on 
deck,  near  the  fore-hatch,  Johnson  holding  a  large  hatchet,  and 
Mingo  a  sheath  knife,  in  his  right  hand,  that  each  used  bis 
weapon  against  the  other,  and  that  Johnson  received  three 
stabs  in  the  belly  from  Mingo's  knife,  and  died  of  one  of  them 
next  morning.  But  as  to  which  party  made  the  advance  and 
attack,  on  which  side  of  the  deck  they  met,  in  what  direction 
they  jfirst  moved,  at  what  time  in  the  affray  either  armed  him- 
self, at  what  time  the  stabs  were  given,  and  what  words  were 
used  before  they  met,  the  testimony  of  nine  witnesses,  who 
were  on  deck  and  saw  the  affray  more  or  less  completely,  was 
contradictory. 

The  defendant's  counsel  prayed  the  court  to  instruct  the 
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jnry  in  conformity  with  the  opinion  of  Mr.  Justice  Wilde,  in 
Commonwealth  v.  Yorky  9  Met  93.  "1.  That  when  the  facts 
and  circumstances  accompanying  a  homicide  are  given  in  evi- 
dence, the  question  whether  the  crime  is  'murder  or  man- 
slaughter, is  to  be  decided  upon  the  evidence,  and  not  tipon 
any  presumption  from  the  mere  act  of  killing.  2.  That  if 
there  be  any  such  presumption,  it  is  a  presumption  of  fact, 
and  if  the  evidence  leads  to  a  reasonable  doubt,  whether  the 
presumption  be  well  founded,  (that  doubt  will  avail  in  favor  of 
the  prisoner.  3.  That  the  burden  of  proof  in  every  criminal 
case,  is  on  the  Commonwealth  to  prove  all  the  material  alle- 
gations in  the  indictment,  and  if,  on  the  whole  evidence,  the 
jury  have  a  reasonable  doubt  whether  the  defendant  is  guilty 
of  the  crime  charged,  they  are  bound  to  acquit  him."  The 
defendant's  counsel  also-  prayed  the  court  to  instruct  the  jury, 
that  as  no  evidence  had  beien  offered  to  prove  that  the  defena- 
ant  was  first  apprehended,  or  brought  within  this  district,  he 
waB  entitled  to  an  acquittal.  ' 

Before  the  argument,  Cmms,  J.,  stated  to  the  counsel  that 
'<in  a  capital  case  the  junior  counsel  has  a  right  to  argue  at 
length  the  law  and  the  facts,  but  only  one  counsel  has  a  right 
to  close.  •  In  this  case,  however,  as  all  the  witnesses  are.  gov- 
ernment witnesses,  and  none  were  called  for  the  defen'ce  but 
those  whom  the  gbvernment  declined  to  examine,  two  counsel 
will  be  permitted  to  close,  in  full,  on  the  law  and  facts,  not, 
however,  making  this  a  precedent  for  cases  in  which  the  pris* 
oner's  counsel  calls  witnesses  not  examined  before  the  grand- 
jury,  and  sworn  on  the  part  of  the  government" 

In  summing  up  to  the  jury,  Curtis,  J.,  said:  To  bring 
this  case  within  the  jurisdiction  of  the  Court,  the  jury  must 
be  satisfied,  1.  That  the  offence  was  committed  on  board  an 
American  vessel ;  2.  That  the  deceased  and  the  prisoner  were 
of  the  crew;  3.  That  the  prisoner  was  first  apprehended  within 
this  district  The  first  proposition  is  admitted  by  his  counsel ; 
the  second,  there  is  much  and  uncontradicted  evidence  to 
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prove.  Of  the  third,  no  direct  evidence  has  been  offered. 
Bat  yoa  have  evidence  to  show  that  the  ship  was  bound  to 
Boston,  and  that  the  defendant  is  in  custody  in  Boston.  It  is 
not  usual  to  call  upon  the  government  to  offer  direct  evidence 
on  this  point,  and  during  the  introduction  of  the  evidence,  the 
defendant's  counsel  made  no  point  upon  it,  so  as  to  induce 
the  government  to  bring  forward  direct  evidence.  The  evi- 
dence now  in  the  case  to  which  I  have  alluded,  is  sufficient  in 
law  to  warrant  the  jury  in  finding  the  fact. . 

The  fact  of  the  killing  being  proved,  and  not  denied,  one 
of  three  views  may  be  taken  of  it:  First,  that  Mingo  first 
attacked  Johnson ;  that  he  made  the  attack  with  a  dangerous 
weapon ;  and  that  though  Johnson  resisted  with  a  dangerous 
weapon,  Mingo  killed  him.  If  a  man  attacks  another  with  a 
dangerous  weapon,  and  kills  him,  no  sufficient  provocatiou 
appearing,  the  law  presumes  malice  from  the  act.  And  if  you 
find  that  Mingo  attacked  Johnson  with  a  dangerous  weapon, 
and  killed  him,  without  other  provocation  than  words,  it  is 
murder.  On  the  question  of  the  burden  of  proof,  after  con- 
sultation, the  court  are  of  opinion  that  it  is  incumbent  upon 
the  government  to  prove  a  felonious  killing;  and  if  upon  the 
whole  evidence  the  government  has  failed  to  satisfy  the  jury 
beyond  a  reasonable  doubt,  that  the  killing  was  felonious,  the 
verdict  must  be,  not  guilty.  After  recapitulating  the  evi- 
dence, the  Judge  continued:  It  is  your  province,  gentlemen, 
to  determine  whether  such  a  case  is  proved ;  but  I  am  at  lib- 
erty to  say,  and  feel  it  my  duty  to  say,  that  I  do  hot  think  the 
government  has  proved  a  case  of  murder  beyond  a  reasonable 
doubt. 
•  The  second  view  is,  that  previous  ill-will  was  borne  by 
each  of  these  men  to  the  other ;  that,  being  near  each  other 
on  deck,  words  passed  between  them ;  and  that  both  being 
excited  and  willing  to  fight,  they  armed  themselves,  simul- 
taneously, or  nearly  so,  with  dangerous  weapons,  both  fought, 
and .  Johnson  was  killed.     You  will  say  whether  it  is  made 
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out  beyond  a  reasonable  doubt,  th^t  it  was  a  mntaal  combat, 
in  which  both  engaged  willingly.  If  so,  it  is  manslaughter. 
If  the  defendant  entered  into  the  combat  willingly,  he  cannot 
say  that  he  killed  his  adversary  in  self-defence.  Where  such 
encounters  take  place  deliberately,  as  in  duels,  and  homicide 
ensues,  it  is  murder;  but  where  it  is  in  hot  blood,  such  homi- 
cide is  manslaughter. 

Third.  If  it  was  not  a  mutual  combats,  bat  Johnson  made 
the  first  attack  on  Mingo  with  a  deadly  weapon,  yet  if  Mingo 
could  reasonably  have  avoided  killing  his  adversary,  without 
certain  and  immediate  danger  of  his  life,  or  of  great  bodily 
injury,  the  homicide  is  not  excused  as  being  in  self-defence. 
But  in  considering  whether  Mingo  could  reasonably  have 
avoided  killing  Johnson,  the  law  does  not  demand  of  him  the 
same  coolness  and  the  same  deliberate  exercise  of  judgment, 
which  you,  viewing  the  circumstances  after  the  event,  and 
being  in  safety,  can  and  will  exercise.  It  requires  him  not  to 
avail  himself  of  such  an  occasion  to  indulge  his  passion.  He 
must  have  acted  from  a  desire  to  protect  his  own  life,  and  not 
from  a  desire  to  kUl  his  adversary ;  and  he  must  have  actually 
believed,  at  the  moment,  that  the  only  way  to  protect  himself 
from  certain  .and  immediate  danger  of  his  life,  or  of  great 
bodily  harm,  was  to  stab  his  adversary ;  and  the  circumstances 
muLst  have  been  stich,  that  you  can  see  that*  Mingo  might,, 
reasonably,  and  did  actually  so  believe,  at  the  time  he  struck 
the  fatal  blow.  If  the  circumstances  were  such  as  that  you 
can  see  these  things,  then  you  have  a  right  to  say,  and  should 
say,  he  acted  in  self-defence,  and  is  not  guilty  of  man-^ 
slaughter.  The  jury  found  the  defendant  not  guilty. 
.  B.  jP.  HalleU^  District  Attorney,  for  the  United  States. 

X  H.  Prince^  and  F.  K  Parker ^  for  the  prisoner^ 
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Hon.  BENJAMIN  B.  CURTIS,  Associate  Justice  of  the  Supreme 
8BF0IUB  •{  Ck)urt. 

ASHUR  WARE,  District  Judge, 


Lincoln  Saddler  et.  ai,  vs.  Charles  H.  Hudson  et  oL 

This  court  has  not  jurisdiction  to  render  a  judgment  in  a  patent  cause,  against  a  de- 
fendant not  a  resident  in  the  District,  and  on  whom  no  personal  service  of  the  writ 
has  been  made,  and  who  Has  not  appeared  in  the  action,  though  an  attachment 
was  made  of  his  property. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  a  motion  to  dismiss  an  action  at  law 
for  want  of  jurisdiction.  It  is  an  action  on  the  case  founded 
on  letters  patent  The  defendants  are  described  in  the  writ, 
as  "  citizens  of  the  United  States,  and  transacting  business  in 
the  city  of  Portland,  within  said  District  of  Maine.''  The 
JAarshal  returns  on  the  writ,  that  he  has  attached  property  of 
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the  defendants,  and  "  I  have  sammoned  the  within  named 
defendants  to  appear  at  court,  by  giving  to  Stephen  Berry, 
agent  of  said  defendants,  a  summons  in  hand,  the  said  defend- 
ants both  residing  out  of  the  District  of  Maine."  The  ques- 
tion is  whether  this  Court  has  jurisdiction  over  the  defend- 
ants, who  are  not  inhabitants  of  this  District,  nor  found 
therein,  and  upon  whom  personal  service  of  the  process  has 
Dot  been  made. 

This  question  was  considered  by  the  Supreme  Court,  in  the 
case  of  Toland  v.  ^>rague,  12  Pet  329.  It  was  there  held, 
by  a  majority  of  the  judges,  that  a  process  of  foreign  attach- 
ment, by  which  the  property  of  a  defendant  was  att^siched,  by 
virtue  of  the  State  laws  adopted  by  the  Process  Acts  of  1789, 
(1  Stat  at  Large,  93,)  and  1792,  (1  Stat  at  Large,  275,)  could 
not  give  the '  Circuit  Court  jurisdiction  over  a  person  not 
an  inhabitant,  and  not  found  within  the  District  There 
is  no  sound  distinction  between  a  direct  attachment  and  a 
foreign  attachment  The  rule  announced  by  the  Court 
in  that  case,  and  repeated  in  Levy  v.  Fitzpatric^  15  Pet  171, 
is  that  process  of  attachment  against  the  property  of  a  non- 
resident defendant,  cannot  issue  from  a  Circuit  Court,  except 
as  part  of,  or  together  with  process  to  be  served  on  his  person ; 
and  that  no  judgment  can  be  rendered  against  a  non-ret$ident 
defendant,  who  has  not  been  personally  served  with  process, 
unless  he  has  entered  an  appearance.  In  Picquet  v.  Swan^ 
5  Mason,  35,  Mr.  Justice  Story  had  previously  held  the  same 
views,  and  this  law  has  been  followed  since  in  numerous  cases. 
The  case  of  Allen  v.  Blunt^  1  Blatch.  R.  480,  affords  a  strong 
illustration  of  the  strictness  with  which  the  rule  has  been 
applied ;  that  also  was  a  suit  on  a  letters  patent 

The  case  must  be  dismissed  for  want  of  jurisdiction. 

F.  O.  X  Smithy  for  the  plaintiff. 

SkepUy  and  Dana^  contra. 
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James  Aibey  et  oL  Appellants,  vs.   Chandler  R.  Merrill, 

Appellee. 

Under  a  covenant  in  a  charteivparty  to  restore  the  vessel  to  the  owners,  "  dangers 
of  tlie  seas  excepted/'  the  charterer  is  liable  for  the  valae  of  the  vessel  in  case 
of  its  destruction  by  an  accidental  fire  originating  on  board,  such  fire  not  being 
one  of  the  dangers  of  the  seas,  within  the  exception. 

If  the  libellant  does  not  appeal  from  a  decree  of  the  District  Court,  he  cannot  ask 
to  have  the  damages  increased  here. 

The  case  is  stated  lb  the  opinion  of  the  Court. 

♦  

Curtis,  J.     THis  is  a  libel  on  a  charter-party  iSled  by  the 

appellee  against -the  present  appellants.  It  is  founded  on  a 
covenant  contained  in  the  charter-party,  by  which  the  schooner 
William  Henry  was  let  by  the  libellant  to  the  respondents  for 
voyages  from  Frankfort,  in  Maine,  where  the  vessel  lay,  to  the 
Chesapeaice  Bay,  or  any  souther^  port  or  ports  in  the  United 
States ;  the  charterers  to  victual  and  man  the  vessel  and  ap- 
point the  master.  And  the  charterers  covenanted  "to  deliver 
the  said  schooner  to  the  owner  aforesaid,  at  said  Frankfort,  in 
as  good  order  as  she  shall  be  in  when  delivered  to  them,  ordi- 
nary wearing,  and  dangers  of  the  seas,  excepted." 

During  her  jfirst  voyage  the  schooner  was  destroyed  by  fire ; 
and  the  first  question  to  be  determined  is,  whether  fire,  other 
than  from  lightning,  is  one  of  the  "dangers  of  the  seas," 
within  the  meaning  of  that  phrase  in  the  charter«party. 

Neither  the  researches  of  the  learned  counsel,  who  have 
evidently  carefully  examined  the  books,  nor  my  own,  have 
enabled  me  to  find  any  precedent,  on  which  I  can  rely.  For 
though  the  phrase  "  perils  of  the  seas  "  has  been  long  in  use^ 
and  has  been  often  adjudicated  upon,  it  has  been  only  in  ref- 
erence to  the  liabilities  of  carriers,  under  bills  of  lading,  and 
of  underwriters   upon   policies  of  insurance.     In    King  v. 
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Shepherd,  3  Story,  861,  Mr.  Justice  Story,  in  commenting 
on  these  words  as  interpreted  when  occurring  in  bills  of  lad- 
ing and  policies  of  insurance,  says :  ^  The  rules  which  regu- 
late losses  under  policies  of  insurance,  are  by  no  means  the 
same  as  either  necessarily,  or  ordinarily  govern  in  cases  of 
common  carriers.  Each  contract  has  its  own  peculiar  prin- 
ciples of  interpretation,  and  it  is  not  safe,  in  many  instances, 
to  reason  from  one  to  the  other."  And  this  is  true  also  when> 
applied  to  charter-parties;  at  least  so  far  as  to  admonish  us 
not  hastily  to  adopt  an  interpretation  of  the  phrase,  <'  perils  of 
the  seas,"  in  a  bill  of  lading,  or  policy  of  insurance,  and  ap- 
ply it  to  an  exception  in  a  covenant  in  a  charter-party.  The 
responsibility  of  carriers  is  rested  by  the  common  law  upon 
grounds  of  public  policy  which  have  materially  influenced 
the  interpretation  placed  upon  the  exceptions  to  their  liability. 
And  undoubtedly  the  great  object  of  policies  of  insurance, 
indemnity  of  the  assured,  and  the  practical  necessities  of 
commerce  under  them,  have  greatly  affected  their  interpre- 
tation. I  have  not  felt  at  liberty  therefore  to  assume  that 
tiiese  words  must  or  do  import  the  same  in  a  covenant  by  the 
charterer  with  the  owner,  as  in  a  policy  or  bill  of  lading.  But 
I  have  also  looked  at  the  natural  and  fair  import  of  the  words, 
the  connection  in  which  they  occur,  the  office  they  were  de- 
signed to  perform,  and  the  obligations  which  belong  to  the 
relation  in  which  the  parties  stood  to  each  other  under  the 
contract. 

And  first,  as  to  the  natural  and  fair  import  of  the  phrase 
^  dangers  of  the  seas,"  I  think  it  must  be  admitted  that  it 
indicates  only  those  perils  which  are  peculiar  to  the  sea.  So 
it  has  been  generally  understood.  Story  on  Bailments,  § 
512 ;  3  Kent's  Com.  275.  '  It  is  true  that  a  broader  meaning 
has,  in  many  cases  of  insurance,  been  given  to  it;  and  it 
would  not  be  practicable  to  fix  any  definition  of  the  phrase 
which  would  be  justly  applicable  to  it  in  all  contracts.  The 
words  have  a  strict  sense,  in  which  they  include  only  the  nat- 
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ural  accidents  peculiar  to  the  sea.  They  have  also  a  more 
extended  sense  in  which  they  import  accidents  occarring  upon 
the  sea.  And  the  true  question  here  is,  whether  they  should 
receive  one  or  the  other  interpretation  when  they  stand  as  an 
exception  in  a  covenant  by  the  charterer  to  restore  the  vessel 
to  the  owner. 

It  is  a  sound  rule  of  construction,  that  a  covenant,  intro- 
duced ex  industria  into  an  instrument,  shall  be  deemed  to 
have  been  inserted  for  some  purpose,,  and  that  the  purpose 
was,  not  to  leave  the  rights  of  the  parties,  as  they  would  have 
been,  had  no  such  covenant  existed. 

Now  if  this  covenant  had  not  been  inserted,  it  would  have 
been  the  duty  of  the  charterer  to  restore  the  vessel  to  the 
owner,  at  the  expiration  of  the  voyages  for  which  she  was 
hired,  excepting  only  ordinary  wear,  and  such  losses  as  the 
charterer,  by  the  use  of  due  diligence,  could  not  guarc^  against. 
Such  are  the.  obligations  attached  by  the  law,  independent  of 
.all  stipulations,  to  the  contract  of  hiring  a  thing.  Story  on 
Bailments,  §  397-400.  And  if  this  exception  is  to  receive  a 
lax  interpretation,  the  covenant  adds  nothing  to  the  obliga- 
tions of  the  charterer.  He  is  only  bound  to  restore  the  vessel^ 
excepting  ordinary  wear  and  such  losses  upon  the  sea,  as  the 
charterer  could  not,  by  using  due  diligence,  prevent  For  I 
suppose  it  cannot  be  maintained  that  a  casualty  would  be 
deemed  a  peril  of  the  sea,  within  this  exception,  if  the  char- 
terer, by  the  use  of  due  diligence,  could  have  guarded  against 
and  prevented  it  Otherwise,  the  covenant,  instead  of  adding 
any  thing  to  the  obligations  of  the  hirer,  has  lessened  those 
obligations.  It  does  not  seem  to  me  probable  that  the  parties 
have  inserted  this  covenant  intending  to  lessen  the  obligations 
attached  by  the  law  to  the  contract  of  hiring,  or  to  leave  those 
obligations  unchanged.  And  this  view  is  strengthened  by  the 
form  and  nature  of  the  covenant  &nd  the  exception  out  of  it, 
and  the  rule  of  interpretation  applicable  to  such  an  exception* 
By  the  covenant  the  charterer  makes  himself  an  insurer ;  by 
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the  exception  he  excludes  certain  risks.  The  rule  of  construe- 
tion  as  to  exceptions  is,  that  they  are  to  be  taken  most 
strongly  against  the  party  for  whose  benefit  they  are  intro- 
duced. This  rule  has  been  repeatedly  applied  to  contracts  of 
insurance.  The  Court  of  Exchequer  rested  its  decision  upon 
it  in  Blacket  v.  The  Royal  Exchanffe  Insurance  Company,  2  Or. 
&  Jer.  251.  In  Donnell  v.  The  Col  Ins,  Cb.,  2  Sum.  R.  380, 
Mr.  Justice  Story  held  it  properly  applicable  to  such  contracts, 
as  he  also  did  in  Pahner  v.  The  Warren  Ins.  Co.,  1  Story,  364. 
It  is  a  settled  rule  of  construction  which  is  applicable  to  this 
covenant  These  words  of  exception  being  introduced  by  the 
covenantor  for  his  own  benefit,  if  they  are  capable  of  bearing 
a  more  or  less  extended  meaning,  the  rule  requires  that  mean- 
ing to  be  allowed  to  them  which  is  least  beneficial  to  the 
covenantor. 

It  is  a  circumstance  of  some  importance  in  my  judgment, 
though  for  reasons  before  suggested  not  decisive,  that  acci- 
dental fire,  occurring  through  human  agency,  has  never  been 
held  to  be  a  peril  of  the  sea  under  any  marine  contract  I 
am  aware  that  in  Plaisted  v.  The  B.  Sf  R^  Steamboat  Co.^  27 
Maine  K.  135,  it  is  said  by  the  Court  to  be  settled,  that  fire  is 
a  peril  of  the  sea  within  a  policy  of  insurance.  It  is  true,  that 
the  risk  of  fire  is  assumed  by  marine  policies,  because  fire  is 
one  of  the  perils  expressly  enumerated  in  such  policies.  Mr. 
Phillips  in  his  last  edition,  (Vol.  2,  n.  1099,)  says  it  would 
have  been  included,  if  not  expressly  mentioned.  Perhaps  this 
is  a  fair  deduction  from  the  nature  and  objects  of  the  con- 
tract of  insurance ;  but  so  far  as  I  know,  it  never  has  been 
included ;  and  the  fact  that  the  risk  of  fire,  eo  nomine,  is  taken, 
in  addition  to  perils  of  the  seas,  has  some  tendency  to  show 
that  this  phrase  has  not  generally  been  understood  \o  embrace 
fire,  even  in  such  contracts.  And  I  think  he  would  be  a  bold 
man  who  should  now  venture  to  strike  out  fi'om  the  enumer- 
ated risks  on  a  marine  policy,  the  word  fire,  trusting  to  the 
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courts  to  insert  it  by  constraction.     I  should  apprehend  some 
difficulty  in  making  such  a  construction  at  this  day. 

Taking  a  more  practical  view  of  this  question,  it  does  not 
seem  to  me  that  a  contract  by  the  charterer  to  be  responsible 
to  the  owner  for  losses  by  accidental  fire  is  in  its  nature  un- 
reasonable or  unlikely  to  be  made.  The  hirer,  in  this  case 
had  the  entire  possession,  command,  and  navigation  of  the 
vessel.  He  appointed  the  master  and  hired  the  crew.  They 
were  his  servants.  The  owner  might  well  say  to  him,  if  a  fire 
occurs  through  the  negligence  of  your  servants  on  the  high 
seas,  or  in  a  distant  port,  I  shall  have  no  proper  means  of 
proving  that  negligence.  I  do  not  choose  to  leave  any  such 
question  open.  Yon  must  take  the  responsibility  for  loss  by 
fire.  It  was  upon  grounds  of  public  policy,  similar  to  these, 
*  that  the  common  law  held  carriers  liable  for  accidental  fire, 
and  though  that  public  policy  did  not  embrace  charterers  of 
vessels,  it  shows  that  owners  may  find  reasons  of  a  similar 
character  for  protecting  themselves  by  contract  from  similar 
dangers. 

Upon  the  whole,  my  opinion  is,  that  the  fire  by  which  this 
vessel  was  destroyed,  was  not  a  peril  of  the  sea  within  the 
exception  in  the  covenant,  and  consequently  the  charterer  was 
liable  for  the  loss. 

As  to  the  damages,  as  the  libellant  did  not  appeal,' he  .can- 
not claim  greater  damages  in  this  Court  than  were  allowed 
in  the  Distript  Court  Siraiton  v.  Jarvis^  8  Peters,  R.  4 ;  Canter 
V.  The  American  Ins,  Co.,  3  Peters,  R.  318.  The  respondents 
have  made  some  suggestions,  by  way  of  argument,  to  reduce 
the  amount  of  damages  decreed  below;  but  I  think  the  decree 
should  not  be  disturbed  in  this  particular.  The  respondents 
did  not  assign  as  error  in  that  decree,  that  the  damages,  if  any 
should  be  allowed,  were  excessive.  But  if  they  had  done  so, 
I  do  not  think  any  error  has  been  shown.  It  is  urged  that 
the  value  of  the  vessel  as  she  lay  on  the  shoal  should  be 
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taken;  and  this  is  correct,  provided  the  stranding  was  not 
upon  a  well-known  shoal,  or  was  effected  by  causes  beyond 
the  control  of  the  master.  There  is  difficulty  in  coming  to  a 
conclusion,  favorable  to  the  respondents,  on  either  of  these 
points.  I  have  not  thought  it  necessary  to  go  into  a  minute 
examination  of  the  evidence  concerning  them,  because  I  am 
of  opinion  that  I  cannot  treat  the  value  of  the  vessel  as  ma- 
terially diminished  by  the  stranding.  It  is  not  so  pleaded  in 
the  answer,  which  admits  her  value  to  be  f  2,000,  the  sum 
fixed  upon  by  the  .District  Court  Nor  does  the  evidence  sat- 
isfactorily show,  that  the  position  of  the  vessel  on  the  shoal 
was  such,  as  exposed  her  to  much  peril,  or  would  have  occa- 
sioned any  considerable  expense  to  get  her  off.  .  There  is  not 
a  little  discrepancy  between  the  evidence  which  comes  from 
the  vessel  and  from  the  shoresmen  who  went  on  board.  And, 
considering  that  the  burden  is  on  the  respondents,  to  bring 
the  case  within  the  exception  in  their  covenant,  by  showing 
that  the  vessel's  value  was  reduced,  before  she  was  burnt,  by 
a  danger  of  the  sea,  I  am  not  satisfied  that  they  have  sus- 
tained that  burden. 

The  libel  claims  the  charter  money  for  one  month  and  a 
half,  and  the  answer  denies  that  any  thing  ever  became  due 
on  this  account  But  it  does  not  allege  that  the  vessel  was 
anseaworthy  when  she  sailed  on  her  voyage  from  Frankfort, 
€Uid  if  she  were  not,  I  perceive  no  reason  why  this  monthly^ 
hire  was  not  properly  allowed  by  the  District  Court 

The  decree  of  the  District  Court  is  affirmed  with  costs. 

VOL.  n.  2 
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COURTLAND   PaLMER   VS.  JOHN   FiSKE  et  oL 

A  verdict  in  an  action  on  the  case  for  an  injury  to  the  plaintiffs  mill,  hy  causing  the 
water  to  flow  back  thereon,  will  not  be  set  aside  for  excessiTe  damages,  xinlefls  the 
Court  can  see  that  the  jury  fell  into  some  important  mistake  of  computation,  or 
departed  from  some  rule  of  law  given  to  them  for  their  guidance,  or  made  deduc- 
tions from  the  evidence  plainly  not  warranted  by  it. 

Errors  of  judgment  of  the  engineer  appointed  by  the  defendant,  in  not  delineating 
•  on  the  plan  certain  objects  which  might  ha^e  tended  to  support  the  defence,  do 
not  afford  ground  for  a  new  trial. 

Evidence  must  be  not  only  in  fact  newly  discovered  and  not  cumulative^  but  ti  e 
party  must  have  used  due  diligence  to  discover  it  before  the  trial,  to  induce  the 
■Court  to  grant  a  new  trial. 

Thb  case  is  stated  in  the  opinion  of  the  Conrt 

Curtis,  J.  This  was  an  action  on  the  case  for  unlawfully 
obstructing  the  waters  of  the  Penobscot  River^  to  the  injury 
of  the  mills  of  the  plaintiff.  It  appeared  at  the  trial,  that 
some  of  the  defendants  were  interested  in  mills  on  that  riTcr, 
which,  before  the  time  of  the  alleged  nuisance,  had  been 
operated  by  means  of  a  dam,  whose  effect  was  not  com- 
plained of.  This  dam  having  been  destroyed. by  a  flood,  the 
defendants  built  another  in  its  place,  and  the  plaintiff  alleged 
that  this  new  dam  so  obstructed  the  water,  as  to  be  injurious 
to  his  mills  above.  The  jury  found  a  verdict  for  the  plaintiff, 
and  assessed  the  damages  at  the  sum  of  ^10,650. 

Upon  the  coming  in  of  the  verdict,  the  defendants  moved 
for  a  new  trial,  because  the  damages  were  excessive^  and, 
subsequently,  for  newly  discovered  evidence.  These  grounds 
are  distinct  from  each  other,  and  must  be  separately  consid- 
ered.    And  first  as  to  the  excessive  damages. 

XJnder  the  ruling  of  the  court,  damages  were  to  be  assessed 
by  the  jury  for  the  injury  suffered  by  the  plaintiff  during  the 
year  1849 ;  and  as  it  appeared  that  six  saws  were,  during  that 
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year,  under  lease  to  Gulliver  &  Oilman,  the  jury  were  in* 
structed,  that  no  damages  conld  be  recovered  on  account  of 
obstruction  of  those  parts  of  the  miUs,  the  declaration  not 
being  so  framed  as  to  enable  the  plaintiff  to  recover  for  an 
injury  to  his  reversion.  It  appeared  that  the  mills  contained 
sixteen  single  saws,  two  gangs,  equal  to  four  saws,  and  small 
machinery,  reckoned  by  the  only  witness  who  spoke  upon 
this  subject,  as  equal  to  four  saws.  The  whole  was  equal, 
according  to  this  computation,  to  twenty-four  saws ;  so  that 
striking  out  the  six  which  were  under  lease,  the  machinery  in 
the  hands  of  the  plaintiff',  for  the  obstruction  of  which  he 
could  recover  damages  in  this  action,  was  equal  to  eighteen 
saws. 

The  important  testimony,  bearing  directly  on  the  question 
of  damages,  came  from  Roberts,  Mayo,  and  Dean.  Roberts 
hired  the  entire  mills  in  1848,  and  paid  a  rent  of  twenty 
thousand  dollars  for  that  year.  He  testified^  in  substance, 
that  during  the  year  1848,  he  was  so  much  troubled  by  back- 
water, that  be  hired  other  mills  in  the  spring  of  1849 ;  that 
the  backwater  was  the  cause  of  his  declining  to  hire  these 
mills  in  1849 ;  that  during  that  year  a  sluice  way  was  made 
for  carrying  off  the  edgings,  and  this  relieved  the  difficulty  in 
part,  and  that  he  returned  to  these  mills  in  1850,  and  hired 
them  for  fourteen  thousand  dollars.  That  this  difference 
between  fourteen  thousand  dollars  and  twenty  thousand  dol* 
lars  was  principally  owing  to  back  water.  Mayo,  who  was 
the  plaintifPs  agent  for  managing  the  mills,  testified  that  in 
1848  he  got  about  twenty  thousand  dollars  net  rent  for  the 
miUs,  and  in  1849  about  four  thousand  dollars ;  that  in  1850, 
after  building  the  sluice  way  and  making  some  other  improve* 
ments,  he  rented  the  mills  for  fourteen  thousand  dollars ;  and 
that  he  knew  of  no  cause  for  this  difference  except  back- 
water. Dean,  the  agent  of  the  Stillwater  Canal  Company, 
whose  locks. are  in  the  immediate  neighborhood  of  these  mills, 
and  who  said  he  was  well  acquainted  with  them,  gave  an 
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opinion  that  the  annual  valae  of  each  saw  was  diminished  by 
backwater  two  hundred  dollars  per  annum. 

It  was  argued  at  the  trial,  on  behalf  of  the  plaintiff,  that  as 
he  got  twenty  thousand  dollars  for  the  mills  in  1848,  and  only 
four  thousand  dollars  in  1849,  his  damages  were  sixteen 
•  thousand  dollars.  On  the  other  hand,  as  the  mills  rented  in 
1850  for  fourteen  thousand  dollars,  it  was  urged  that  the  dam- 
SLges  for  1849  could  not  be  greater  than  six  thousand  dollars, 
even  if  the  diminution  of  rent  was  attributable  solely  to  the 
act  of  the  defendants,  which  was  denied.  It  is  manifest  the 
jury  did  not  adopt  either  of  these  views,  for  they  allowed  the 
plaintiff  something  more  than  six  thousand  dollars,  exclusive 
of  interest,  and  much  less  than  sixteen  thousand  dollars.  It 
is  clear,  also,  that  they  did  not  adopt  the  opinion  of  I)ean,  for 
they  have  fixed  the  annual  injary  to  each  saw  in  the  posses- 
sion of  the  plaintiff  at  a  much  higher  sum  than  two  hundred 
dollars. 

Now  what  I  have  to  determine  upon  this  motion  is,  not 
whether  I  should  have  found  this  verdict,  but  whether  I  can 
clearly  see  that  the  jury  must  have  fallen  into  some  important 
mistake  in  computing  the  damages,  or  must  have  departed  from 
some  rule  of  law,  or  have  made  deductions  from  the  evidence, 
which  are  plainly  not  warranted  by  it.  To  assess  the  dam* 
ages  in  this  case,  was  not  only  within  the  exclusive  province 
of  the  jury,  but  it  was  a  matter  to  be  deduced  by  them  from 
evidence,  which,  when  carefully  examined,  did  not  afford  any 
precise  data  upon  which  to  found  a  computation.  Take,  for 
instance,  the  view  presented  by  the  plaintiff,  that  he  was  enti- 
tled to  sixteen  thousand  dollars,  because  he  got  twenty  thou- 
sand doUars  in  1848,  and  only  four  thousand  dollars  in  1849, 
for  the  use  of  these  mills.  It  was  for  the  jury  to  consider 
whether  this  difference  was  attributable  solely  to  the  act  of 
the  defendants,  or  partly  to  other  causes,  such  as  the  scarcity 
of  logs,  the  state  of  the  water,  and  the  consequent  difiiculty 
of  getting  logs  to  the  mills  at  the  usual  times,  as  well  as  the 
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obstructions  of  the  water  below  the  plaintiff's  mills,  by  other 
canses  than  the  defendant's  dam.  Upon  the  evidence  in  the 
case,  it  was  certainly  competent  for  the  jury  to  find,  as  they 
have  found,  that  the  mills  were  not  lessened  in  value  sixteen 
thousand  dollars  in  1849,  by  the  tort  of  the  defendants.  On 
the  other  hand,  it  was  to  be  considered  by  them  whether  four- 
teen thousand  dollars  for  which  the  mills  were  rented  in  1850, 
was  the  true  annual  value  in  1849,  notwithstanding  the  back- 
water, and  that  if  the  plaintiff  got  but  four  thousand  dollars 
that  year,  it  was  not  attributable  to  the  defendants.  They 
might  have  come  to  that  conclusion  upon  the  evidence ;  but  I 
am  not  prepared  to  say  they  could  come  to  no  other  conclu- 
sion consistently  with  the  evidence. 

In  1849,  expensive  improvements  were  made ;  the  railway 
and  sluice  were  built,  and  great  quantities  of  edging  were 
cleared  out  and  obstructions  removed.  It  was  this  altered 
state  of  things  which,  as  Roberts  testified,  induced  hini  to 
hire  the  mills  in  1850,  and  pay  for  their  use  fourteen  thousand 
dollars,  and  the  jury  may  therefore  have  considered,  that  the 
value  in  1850  was  not  a  fair  criterion  by  which  to  test  the 
value  in  1849.  They  may  have  thought  that  in  1849  the* 
plaintifPs  mills  were  choked  up  by  edgings  and  saw  dust,  de- 
posited by  reason  of  backwater  caused  by  the  defendants,. 
and  that  the  four  thousand  doUars  which  plaintiff  actually  got 
for  the  use  of  the  mills  that  year  was  all  they  were  worth  ;< 
that  it  was  necessary  to  make  large  expenditures,  and  new 
permanent  works  to  restore  their  value  even  in  part,  and  that 
the  increased  rent  of  fourteen  thousand  dollars  obtained  in- 
1850  was  fairly  attributable  to  an  increased  value  of  the  mills 
by  reason  of  these  expenditures.  So,  too,  they  may  have 
thought  the  opinion  of  Dean,  that  the  annual  value  of  each 
saw  was  diminished  by  backwater  two  hundred  dollars,  was 
not  a  sound  opinion ;  that  it  was  but  an  opinion,  which  they 
were  not  bound  to  adopt ;  and  that  the  actual  diminution  of 
rents  was  a  fact  of  greater  weight  and  more  to  be  regarded 
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than  any  opinion.  It  is  impossible  for  me  to  know  what  view 
was  actually  taken  by  the  jury  of  the  evidence ;  but  to  set 
aside  their  verdict  I  must  be  able  to  see  clearly  that  no  view^ 
consistent  with  the  evidence,  could  have  been  adopted  by 
them,  in  rendering  this  verdict;  and  this  I  do  not  see.  There 
was  evidence  tending  to  show  that  the  damages  were  some- 
where from  six  thousand  to  sixteen  thousand  dollars;  there 
was  other  evidence  tending  to  show  that  the  damages  did 
not  exceed  four  thousand  dollars ;  the  jury  have  found  them^ 
together  with  about  three  years^  interest,  to  be  ^10,650. 
They  were  instructed  to  strike  out  the  six  saws  let  to  Gulli- 
ver &  Gilman,  and  allow  such  damages  as  would  compen- 
sate the  plaintiff  for  the  diminution  in  the  annual  value  of 
the  residae  of  the  mill  in  1849,  occasioned  by  any  backwater 
unlawfully  raised  by  the  defendants.  This  instruction  is  not 
objected  to.  In  a  matter  so  indeterminate,  and  so  necessarily 
dependent  on  the  judgment  of  the  jury,  and  where  I  cannot 
«ay  they  had  no  evidence  on  which  to  rest  their  conclusion,  or 
from  which  they  might  have  fairly  deduced  the  sum  they 
fixed,  I  cannot  disturb  their  verdict,  though  it  is  for  a  larger 
sum  than  my  judgment  would  have  led  me  to  find. 

The  motion  for  a  new  trial  for  newly  discovered  evidence, 
rests  upon  several  distinct  grounds.  The  first  may  be  stated 
generally,  as  follows.  In  preparation  for  the  trial,  the  defend- 
ants allege,  that  they  employed  an  engineer  to  make  a  plan  of 
the  river,  and  lay  down  on  it  all  material  points  and  object^?, 
which  in  his  judgment  could  have  any  bearing  on  the  case. 
He  made  a  plan  which  was  used  at  the  trial.  It  is  now  al- 
leged that,  through  an  error  of  judgment,  he  failed  to  lay  down 
on  his  plan  certain  obstacles  to  the  passage  of  the  water, 
which,  if  they  had  been  properly  delineated,  would  have  had 
a  tendency  to  prove  that  the  state  of  the  water  at  the  plain- 
tiff's mill  was  not  attributable  to  the  defendants'  dam. 

I  do  not  think  this  can  be  brought  within  the  rules  as  to 
newly  discovered  evidence.    In  the  first  place  the  objects  were 
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in  existeDce,  and  must  have  been  seen  by  any  one  who  exam- 
ined the  river,  as  the  defendants'  engineer  did,  just  before  the 
trial.  It  is  not,  that  the  objects  themselves  are  newly  discov- 
ered, but  that  their  bearing  and  importance  in  the  cause  have 
become  dijEfereotly  appreciated.  But  this  cannot  entitle  a  party 
to  a  new  trial.  It  is  urged  that  having  employed  a  skilful 
surveyor  and  given  him  proper  instructions,  if  he  failed  to  ex- 
hibit on  the  plan  important  facts,  the  defendants  are  in  no 
fault  and  ought  not  to  suffer.  But  it  must  be  remembered 
that  the  bearing  and  effect  of  these  objects  upon  the  case  is 
matter^  of  opinion  and  judgment;  that  whether  it  would  be 
for  the  interest  of  the  defendants  to  exhibit  them  was  also  a 
matter  of  opinion  and  judgment ;  that  the  defendants  chose 
to  rely  in  all  such  particulars  upon  the  judgment  of  the  en- 
gineer whom  they  employed.  They  had  the  benefit  of  his 
honest  judgment,  and  acted  on  it.  It  is  too  late  for  them  now 
to  say  he  judged  unwisely.  Suppose  counsel,  having  the 
means  of  proving  a  fact,  judges  it  to  be  immaterial,  or  not 
useful  to  his  client,  and  therefore  does  not  exhibit  the  evidence 
of  it  No  one  has  supposed  his  client  could  have  a  new  trial 
because  it  turns  out  that  he  was  mistaken.  Besides,  this  evi- 
dence, if  admitted,  would  be  clearly  cumulative.  There  was 
much  evidence  in  the  case  having  the  same  tendency,  and  one 
of  the  principal  grounds  of  defence  was  rested  on  it  Ver- 
dicts are  not  set  aside,  to  let  in  even  newly  discovered  evi- 
dence, the  only  effect  of  which  would  be,  to  strengthen  an 
argument  founded  upon  evidence  which  was  submitted  to  the 

The  testimony  of  Cummings  and  Heald  is  also  relied  on. 
No  explanation  is  given  why  their  testimony  or  depositions 
were  not  produced  at  the  trial.  In  May  last,  they  resided  in 
Michigan ;  but  when  they  removed  from  Orono,  where  they 
had  previously  lived,  does  not  appear.  For  aught  that  is 
shown,  they  were  within  reach  of  the  process  of  the  Court  at 
the  time  oi  the  trial.     They  used  a  part  of  the  saws  in  the 
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plaintiff's  mill  in  1849.  Very  slight  inquiry  would  have  in- 
formed the  defendants  of  this  fact  before  the  trial,  if  some  of 
them  did  not  know  it  If  they  were  then  residing  in  Orono, 
they  were  in  the  immediate  vicinity  of  some  of  the  defend- 
ants. If  they  bad  then  removed  to  Michigan,  there  could 
have  been  no  difficulty  in  addressing  them  and  making  the 
necessary  inquiries,  and  learning  from  them  what  they  could 
testify.  One  of  the  defendants  has  made  affidavit  that  their 
testimony  is  newly  discovered.  When  and  how  it  was  dis- 
covered, and  whether  the  defendants,  or  some  of  them,  did 
not  know  before  the  trial,  all  that  put  them  on  inquiry  after 
the  trial,  is  not  stated.  The  circumstances  are  very  strong  to 
show  that  they  did ;  and  that  though  it  is  doubtless  true,  that 
their  evidence  was  in  fact  discovered  after  the  trial,  yet  with 
the  use  of  due  diligence  it  might  have  been  had  at  the  trial. 

But  if  this  were  otherwise,  their  evidence  is  merely  cumu- 
lative or  not  material.  So  far  as  it  has  a  tendency  to  show 
that  1849  was  a  bad  year  for  mills  on  that  river,  or  that  other 
causes  than  the  defendants'  dam  affected  the  value  of  the 
plaintiff's  mill  in  that  year,  their  testimony  is  cumulative. 
They  speak  to  facts  much  relied  on  by  the  defendants  at  the 
trial,  and  concerning  which  evidence  Was  offered.  So  far  as 
their  depositions  relate  to  the  terms  on  which  they  had  the 
use  of  a  part  of  the  saws,  it  is  not  in  conflict  with  the  evi- 
dence of  Mayo.  They  say  that  under  a  verbal  license  from 
Mayo  they  used  as  many  of  the  saws  as  they  thought  fit,  up 
to  September,  1849,  and  during  the  residue  of  the  year,  agreed- 
to  use  more  saws,  paying  so  much  a  thousand  for  what  they 
sawed.  They  do  not  say  that  Mayo  got  more  than  four 
thousand  dollars  from  the  mill  tl\at  year,  nor  that  the  income 
did  not  depend  on  the  amount  sawed,  nor  that  they  had  such 
a  lease  of  the  mills  as  to  turn  the  plaintiff's  estate  into  a  mere 
reversionary  interest,  or  that  his  claim  should  be,  for  forcing 
him  to  let  at  a  reduced  rent.  On  the  contrary,  they  confirm 
the  statement  of  Mayo,  that  the  income  depended  on  the 
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amount  sawed,  and  that  consequently  the  damage  from  back- 
water was  suffered  by  the  plaintiff,  and  not  by  these  persons 
who  used  the  sa^s  under  ibe  parol  license  of  the  character 
they  describe. 

These  are  the  principal  grounds  of  the  motion ;  some  other 
less  important  matters,  such  as  the  clause  in  the  lease  to  Rob- 
erts concerning  edgings,  which  it  was  admitted  was  at  the 
trial  and  not  read  by  the  defendants,  and  which  would  have 
been  of  very  slight  importance  if  read,  need  not  be  noticed  in 
detail.  The  result  is,  that  the  motion  for  a  new  trial  is  denied, 
and  judgment  is  to  be  rendered  on  the  verdict. 

Evans  and  Paine,  for  the  motion. 

Shepley  and  Rowe^  contra. 


The  Peytona,  Daniel  Lane,  Jr.,  Claimant. 

The  buid<m  is  on  the  ship-owner  to  pxx>ve  that  the  shipper  agreed  that  his  prop- 
erty might  be  carri^  on  deck. 

In  a  suit  in  rem  against  the  yessel,  to  recover  the  value  of  the  goods  lost  or  dam- 
aged, the  master  is  an  interested  witness ;  but  a  release  from  some  of  the  part 
owners  renders  him  competent. 

Though  deliveiy  may  be  made  by  landing  property  on  a  wharf  and  giving  notice  to 
the  consignee,  where  such  is  die  custom  of  the  port,  yet  such  ootice,  or  a  valid 
excuse  for  not  giviqg  it,  is  indispensable. 

If  the  master  has  wrongfully  omitted  to  sign  bills  of  lading,  and  sailed  without 
learning  the  names  of  the  consignees,  he  cannot  avail  himself  of  this  ignorance 
as  an  excuse  for  not  gi^ng  notice  of  the  landing  of  the  goods. 

Though,  ordinarily,  the  master  is  not  bound  to  seek  out  the  consignor  for  the  pur- 
pose of  signing  bills  of  lading,  yet  if,  when  they  are  presented  to  him  by  an  agent 
of  the  consignor,  he  objects  to  one  of  their  stipulations,  and  says  he  wiU  call  on 
the  consignor,  and  sails  without  doing  so,  he  is  in  fault,  and  cannot  have  any  ad- 
vantage from  the  non-existence  of  bills  of  lading. 

Tab  case  is  stated  in  the  opinion  of  the  Court. 


22  MAINK 


The  Peytona,  Lane,  Jr.,  Claimant. 


Curtis,  J.  This  is  a  libel  filed  by  John  Plaisted,  of  Grardi- 
ner,  in  the  District  of  Maine,  against  the  schooner  Peytx)na, 
in  which  it  is  alleged,  that  on  or  about  the  fourth  day  of  Feb- 
raary,  1854,  Lee  Claflin  &  Company,  by  order  of  the  libel- 
lant,  shipped  on  board  the  Peytona,  then  lying  at  Boston,  four 
hundred  and  seventy-three  slaughter  hides,  the  property  of  the 
libellant,  to  be  carried  to  Belfast,  in  the  District  of  Maine,  and 
there  delivered  in  like  condition  as  when  shipped  to  the  libel- 
lant, or  his  agent,  the  dangers  of  the  seas  only  excepted. 
That  the  schooner  arrived  at  Belfast  on  or  about  the  ninth 
day  of  the  same  February,  but  the  hides  were  not  then  and 
there  delivered  to  the  libellant  or  his  agent  That  the  master 
of  the  ^schooner,  contrary  to  his  duty  in  that  behalf,  stowed 
the  hides  on  deck,  whereby  over  one  hundred  and  eighty-four 
were  lost,  and  the  residue  were  landed  at  Belfast,  and  left  in 
the  open  air,  for  the  space  of  four  weeks,  without  any  notice 
to  the  libellant,  or  his  agent,  and  thereby  were  materiaUy 
injured. 

The  answer  admits  the  shipment  of  the  hides,  but  alleges 
that  the  shippers  knew  they  were  to  be  carried  on  deck  and 
assented  thereto;  that  it  became  necessary  in  the  course  of 
the  voyage  to  make  a  jettison  of  some  of  the  hides,  and  that 
others  were  washed  overboard.  That  on  the  arrival  of  the 
schooner  at  Belfast,  the  remainder  of  the  hides  were  landed  as 
soon  as  practicable,  the  schooner  having  been  delayed  in  the 
river  six  or  seven  days  by  the  ice.  That  the  master  was  not 
informed  by  the  shipper,  who  was  the  owner  of  the  hides,  nor 
to  whom  they  were  to  be  delivered  at  Belfast.  That  they 
were  not  in  a  condition  to  be  stored ;  that  all  that  could  be 
done  was  to  pile  them  up  on  a  wharf ;  and  that  this  was  done. 

Upon  these  allegations,  proofs  having  been  taken,  the  Dis- 
trict Court  made  a  decree  in  favor  of  the  libellant,  and  the 
claimant  appealed. 

The  case  presents  two  distinct  questions.  The  first  being, 
whether  the  vessel  is  answerable  for  the  hides  washed  or 
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thrown  overboard  on  the  passage — the  second,  whether  the  ves- 
sel is  liable  for  the  damage  suffered  by  the  hides  which  were 
landed.  The  first  of  these  qaestions  depends  upon  the  author- 
ity of  the  master  to  stow  the  hides  on  deck.  If  he  was  author- 
ized so  to  do,  it  is  not  seriously  questioned  by  the  libellant  that 
the  destruction  was,  under  the  circumstances,  his  loss.  If  he 
wrongfully  placed  them  on  deck,  it  is  not  denied  by  the  claim- 
ant, that  they  were  at  the  risk  of  the  vessel.  And  it  was  also 
properly  conceded  by  the  counsel  for  the  claimant,  that  the 
burden  is  upon  him,  to  prove  the  consent  of  the  shippers  to 
have  them  carried  on  deck.  Upon  a  shipment  being  made,  it 
ifl  an  implication  of  law,  in  the  absence  of  a  special  contract, 
that  the  master  is  to  sign  bills  of  lading  in  the  usual  form ; 
and  the  effect  of  such  a  bill  of  lading  is,  to  oblige  the  master 
to  carry  the  goods  under  deck. 

This  part  of  the  case,  therefore,  is  merely  a  question  of 
fact,  whether  the  claimant  has  proved  a  special  contract  to 
carry  the  goods  on  deck  ?  He  relies  on  the  testimony  of  Asa 
S«  Small,  the  master  of  the  schooner,  of  Horace  G.  Small,  the 
mate,  of  Samuel  West,  who  was  temporarily  employed  on 
board  while  the  vessel  lay  at  Boston,  and  of  Benjamin  Small, 
the  master  of  another  vessel,  who  speaks  to  the  state  of  the 
cargo  of  the  Peytona  on  the  day  when  the  hides  came  on 
board. 

The  testimony  of  the  master  was  objected  to,  as  not  com- 
petent, I  cojasider  him  interested  in  the  event  of  this  suit. 
If  a  recovery  is  had  against  the  vessel,  the  master  will  be  lia- 
ble to  the  owners  for  the  amount  of  damages  and  costs 
which  they  will  have  been  obliged  to  pay.  In  such  a  case  it 
is  well  settled,  at  the  common  law,  that  the  master  is  not  a 
competent  witness  to  disprove  his  own  negligence  or  improper 
conduct  Green  v.  The  New  River  Co.  4  T.  R.  689;  De 
Simonds  v.  Delacourj  2  N.  R.  374;  Hawkins  v.  Finlaysony 
3  C.  &  P.  305t;  WhUamore  v.  Waterhouse^  4  lb.  383.    No 
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reason  is  perceived  why  the  same  rale  should  not  be 
applied  in  the  admiralty,  in  cases  not  coming  within  the  excep- 
tion on  account  of  necessity.  The  Boston^  1  Sum.  343.  And 
it  has  been  so  applied  by  Mr.  Justice  Story,  in  The  Hope, 
2  Gal.  48,  and  by  Judge  Ware  in  TAc  William  Harris j  Ware's 
B.  367.  In  the  case  of  The  Citizens  Bank  v.  The  Nantucket 
Steamboat  Co.y  2  Story,  16,  which  was  very  strongly  contested, 
and  in  which  I  was  of  counsel  while  at  the  bar,  no  doubt  was 
entertained  that  the  master  was  incompetent  without  a  re- 
lease. It  was  so  held  by  Sir  William  Scott  in  The  Exeter, 
2  Rob.  261. 

But  this  witness  has  been  released  by  all  but  one  of  the 
part  owners  of  the  Peytona,  and  I  am  of  opinion  this  release 
has  rendered  him  competent.  A  claim  over,  on  him  by  the 
part  owners,  would  be  a  joint  claim,  and,  consequently,  a 
release  by  one  bars  all.  Whitamore  v.  Waterhouse^  4  C.  & 
P.  383 ;  Hockless  v.  Mitchel,  4  Esp.  86 ;  BuUcley  v.  Dayton,  14 
Johns.  387.  I  have,  therefore,  taken  the  deposition  of  the 
master  into  consideration.  But  I  am  not  satisfied  upon  the 
whole  evidence,  that  the  shippers  assented  to  the  carriage  of 
this  property  on  deck.  I  do  not  deem  it  necessary  to  detail 
the  evidence,  or  the  considerations,  which,  upon  a  careful 
examination  of  it,  have  left  serious  doubts  on  my  mind  con- 
cerning the  correctness  of  the  master's  last  deposition.  He  is 
a  released  witness,  testifying  to  the  controlling  fact  in  the 
cause,  so  as  to  exonerate  himself  from  blame.  There  are 
important  discrepancies  between  his  two  depositions.  Though 
he  is  corroborated  by  the  mate,  and  by  Wells,  in  part,  yet  the 
latter  admits  he  paid  no  particular  attention  to  the  conversa- 
tion, and  the  memory  of  the  former  is  so  much  at  fault  upon 
facts  of  some  importance,  that  full  confidence  cannot  be  given 
to  his  evidence.  The  rate  of  fi*eight  is  admitted  to  have  been 
the  customary  rate,  and  this  renders  it  improbable  that  the 
shippers  agreed  to  have  the  property  go  on  deck.     The  wit- 
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ness,  Cunningham,  who  applied  to  the-  master  to  have  the 
bides  carried,  denies  that  he  agreed  to  have  the  hides  go  on 
deck,  or  undertook  to  inquire  of  the  shippers  if  they  would 
consent  thereto.  The  fact  that  the  bills  of  lading  were  made 
oat  as  for  under  deck  freight,  tends  to  support  his  statement. 
Pingree,  who  brought  down  the  bills  of  lading,  and  Gill,  who 
accompanied  him,  contradict  the  master  on  very  material 
points.  If  their  evidence  is  credible,  it  is  hardly  possible 
there  could  have  been  a  contract  to  carry  on  deck,  and  there 
is  nothing  in  the  cause  which  tends  to  shake  their  credit. 

There  is  testimony  from  the  claimant's  four  witnesses,  tend* 
ing  to  show  that  when  the  hides  were  shipped,  the  hold 
was  full,  and  they  could  only  be  carried  on  deck.  There 
is  evidence  from  two  of  the  libellant's  witnesses  to  the 
contrary.  Without  undertaking  to  decide  .how  the  fact  was, 
I  think  it  safe  to  conclude,  that  if  the  hold  were  then  full, 
Cunningham  did  not  know  it.  If  he  is  to  be  credited,  he 
certainly  did  not.  If  the  claimant's  witnesses  are  believed, 
the  hatches  were  on  and  he  could  not  know  what  was  in  the 
hold.  But  at  all  events,  the  fact  is  not  decisive,  because  the 
master  might  choose  to  take  this  property  on  deck  at  the  risk 
of  the  vessel,  as  indeed  he  admits  he  did,  some  of  his  deck 
freight ;  for  in  enumerating  his  deck  load,  he  mentions,  ^  some 
satin  white,  which  ought  to  have  gone  into  the  hold,  but  we 
could  not  get  the  casks  in  there,  the  hold  was  so  full." 

Upon  a  careful  consideration  of  the  evidence,  such  serious 
doubts  remain  in  my  mind,  that  I  cannot  pronounce  the  con- 
tract to  carry  on  deck  proved,  and  must  therefore  hold  the 
vessel  liable  for  the  loss  of  the  hides  thrown  or  washed  over^ 
board. 

The  other  part  of  the  case  is  attended  with  less  difficulty. 
The  duty  of  a  master  is,  to  deliver  property  to  its  consignee. 
Where  such  a  mode  of  delivery  is  usual,  it  may  be  made  by 
depositing  the  goods  on  a  customary  wharf,  and  giving  notice 
thereof  to  the  consignee.    But  this  notice,  or  some  equivalent 
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for  it,  or  excuse  for  not  giving  it,  is  indispeneable*  Ostrander 
V.  Brown^  15  Johns.  R.  39 ;  Chickering'  v.  Fowkrj  4  Pick.  371 ; 
Gibson  v.  Oulverj  17  Wend.  R.  305;  Merwin  v.  Buller^  17 
Con.  138 ;  Gatliff  v.  Bowme,  4  Bing.  N.  C.  314,  and  S.  C.  in 
error,  3  Scott's  N.  R.  1. 

*  The  excuse  set  up  by  the  answer  in  this  case  is,  that  the 
master  was  not  informed  by  the  shipper,  who  was  the  owner 
of  the  hides,  or  \o  whom  they  were  to  be  delivered  at  Belfast. 
This  is  not  supported  by  the  proofs.  It  is  true,  no  bills  of  lad- 
ing were  signed,  and  so,  there,  was  no  consignee  named  in  the 
customary  way.  But,  in  the  first  place,  I  consider  the  master 
in  fault,  that  bills  of  lading  were  not  signed.  Pingree  says, 
when  he  presented  the  bills  of  lading  a  second  time  to  the 
master,  he  promised  to  come  to  the  counting-room  of  the  con- 
signors that  afternoon  at  four  o'clock,  and  see  the  senior  con- 
signor about  the  bills.  The  master  does  not  deny  this.  He 
did  not  go.  He  moved  his  vessel  to  another  wharf  so  that 
when  Pingree  went  to  his  former  berth,  the  next  day,  he  did 
not  find  the  vessel,  and  supposed  she  had  sailed.  In  point  of 
fact,  the  vessel  waited  four  or  five  days  for  a  wind,  and  then 
sailed.  Now  though  it  is,  I  think,  usual,  to  present  bills  of 
lading  to  the  masters  of  vessels  for  signature,  and  ordinarily, 
it  is  not  incumbent  on  them  to  seek  out  consignors  and  sign 
them  at  their  places  of  business,  yet  a  bill  of  lading  is  the  cus- 
tomary and  proper  shipping  document,  and  should  be  signed 
by  the  master  before  sailing.  The  particular  place  where  they 
are  to  be  signed  is  regulated  by  usage,  founded  on  conven- 
ience, in  the  absence  of  a  special  undertaking.  When  a  mas- 
ter agrees  to  go  to  the  counting-room  of  the  consignor  and 
settle  the  terms  of  the  bills  of  lading,  and  sails  without  doing 
so,  it  would  be  allowing  him  to  take  advantage  of  his  own 
wrong,  if  he  were  permitted  to  avail  himself  of  the  want  of  a 
bill  of  lading,  to  excuse  himself  from  the  performance  of  the 
duty  of  giving  notice  to  the  consignee,  of  the  arrival  of  the 
goods.    Besides,  the  master  did  know  that  it  was  the  inten- 
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tion  of  the  shippers  to  consign  these  goods  to  Lewis  &  Millan. 
They  were  named  as  consignees  in  the  bills  of  lading  pre- 
sented to  him  for  signature.  He  did  not  object,  and  be  bad 
no  right  to  object  to  their  being  the  consignees.  The  point 
left  unsettled  was,  whether  he  should  agree  to  deliver  to  Lewis 
&  Millan  at  their  wharf.  I  am  by  no  means  clear  that  under 
the  circumstances  he  was  not  bound  to  do  so.  As  the  bills 
of  lading  were  drawn,  they  imposed  that  obligation  on  him. 
He  refused  to  sign  them,  but  agreed  to  see  one  of  the  con- 
signors. He  sailed  with  the  goods  without  doing  so.  Cer- 
tainly the  consignors  had  not  assented  to  any  other  delivery 
than  that  provided  for  by  the  bill  of  lading.  Non  constat  that 
they  would  have  assented  to  any  other.  And  I  think  it  would 
be  difficult  to*  maintain,  that  sailing  with  the  goods  under  such 
circumstances  was  not  an  assent  on  bis  part  to  the  terms  of 
the  bills  of  lading.  But  it  is  not  necessary  to  decide  on  this 
ground.  The  master  was  apprised  by  the  bills  of  lading  that 
Lewis  &  Millan  were  designated  by  the  shippers  as  the  con- 
signees of  the  goods,  and  to  them  he  was  bound  to  give  no- 
tice of  their  arrival.  Having  failed  to  do  so,  the  vessel  is  lia- 
ble for  the  deterioration  of  their  value,  from  exposure  to  the 
weather  on  the  wharf. 

In  respect  to  the  amount  of  damage  I  affirm  the  jud^ent 
of  the  District  Court.  The  libellant  having  taken  additional 
evidence  on  the  question  of  damages,  has  sought  to  increase 
the  sum  awarded  below.  But  he  did  not  appeal  from  the  de- 
cree. It  is  only  where  the  Circuit  Court  reverses  the  decree 
of  the  District  Court,  that  it  is  to  proceed  to  render  such  a 
decree  as  the  District  Court  ought  to  have  rendered,  1  Stat 
at  Large,  85,  §  24. 

This  Court  cannot  pronounce  a  decree  for  increased  dam- 
ages, without  first  reversing  the  decree  of  the  District  Court 
on  the  subject  of  damages.  This  it  cannot  do  on  the  prayer 
of  the  appellee.  Oration  v.  Jarvis^  8  Peters,  R.  4 ;  Canter  v. 
The  American  Ins.   Co.  3   Peters,  R.  307.     A  cross-appeal 
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should  have  been  taken,  if  he  was  dissatisfied  with  the  amount 
of  damages  awarded  by  the  District  Court.  Having  omitted 
to  do  so,  he  has  waived  all  right  to  further  damages,  and  can 
claim  nothing  more  than  an  affirmance  of  the  decree  of  that 
Court. 

The  decree  of  the  District  Court  is  affirmed  with  costs. 

Fessenden  and  Deblois,  for  the  appellants. 

Evansj  contra. 


John  G.  Mters  vs.  Thb  York  and  Cumberland  Railroad 

Company. 

A  reference  of  a  pending  action,  under  a  rale  of  Coon,  aathorizes  the  referee  to  take 
into  consideration  only  the  Bubject-matter  substantiallj  shown  by  the  declaration ; 
but  he  may  disregard  all  each  formal  defects  as  might  be  amended  if  the  case 
were  tried  in  court. 

The  award  cannot  be  accepted  if  it  does  not  enable  the  Coart,  by  inspecting  it,  to 
separate  what  was,  from  what  was  not  awarded  within  the  submission.  But  a 
general  award  of  a  specific  sum,  without  specifying  the  items  of  which  it  is  com- 
posed is  good,  in  point  of  form. 

RefereQoe  of  an  action  of  covenant  by  a  rule  of  Court,  makes  the  referee  the  final 
judge  of  the  lawful  rule  of  damages,  and  the  Court,  on  an  application  to  accept 
the  award,  will  not  review  his  decision. 

Under  a  stipulation  to  pay  for  building  a  railroad  by  monthly  payments,  twenty-^ve 
per  cent,  to  be  paid  in  stock  of  the  corporation,  "  reserving  one  half  the  stock  aa 
indemnity  for  the  fulfilment  of  this  contract  until  said  division  of  said  road  shall 
be  completed,"  the  corporation  having  wrongfully  interrupted  the  work  before  the 
completion  of  the  said  division,  hddf  that  the  stipulation  as  to  the  stock  was  ex- 
ecutory, and  the  covenantee  had  not  obtained  a  title  thereto,  and  consequently 
should  be  allowed  in  damages  the  value  thereof. 

In  an  action  of  covenant,  the  plaintifi*  having  been  wrongfully  prevented  by  the  de- 
fendants from  completing  the  work,  the  measure  of  damages  is  the  difibrenoe  be- 
tween the  price  agreed  to  be  paid  for  the  work,  and  what  it  would  have  cost  the 
plaintiff  to  complete  it. 

The  case  is  stated  in  the  opinion  of  the  Court. 
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Curtis,  J.  This  action  was  referred  under  a  rule  of  the 
Court,  entered  at  the  April  Term,  1853,  to  John  Davis,  Mar- 
cus Morton,  and  Nathan  Hale,  Esquires,  and  after  these  ref- 
erees had  fully  heard  the  parties,  one  of  their  number,  Mr* 
Davis,  died,  and  then  Mr.  Morton  became  so  ill  as  to  be  un- 
able to  act^  The  parties  thereupon  agreed,  that  the  remaining 
referee,  Mr.  Hale,  should  make  an  award,  and  he  having  done 
so,  it  was  presented  to  the  Court  at  the  last  term,  and  its  ac- 
ceptance moved  by  the  plaintiff,  and  opposed  by  the  defend- 
ant, —  only  one  Judge  being  then  present,  by  consent  of  par- 
ties, the  case  was  continued  to  the  present  term,  when  the 
defendants  filed  their  objections  to  the  acceptance  of  the 
award,  as  follows:  — 

United  States  of  America,  Circuit  Court  of  the  United  States 

for  Maine  District 

In  the  action  John  G.  Myers,  plaintiff,  v.  The  York  and 
Cumberland  Railroad  Company,  defendants. 

And  now  at  the  September  Term  of  said  Courts  the  de- 
fendants in  the  above  entitled  cause  come  into  Court  and  ob- 
ject to  the  acceptance  of  the  award  of  Hon.  Nathan  Hale,  as 
referee  in  the  above  action,  and  allege  the  following  objections 
to  the  acceptance  of  the  paper  offered  as  an  award  of  the  said 
referee :  — 

First.  That  the  said  Hale  has  acted  and  awarded  upon, 
and  included  in  said  award,  damages  for  a  subject-matter  not 
referred  to  him. 

Second.  That  the  said  Hale  has  included  in  his  said  award 
damages  for  a  claim  not  embraced  in  the  plaintiff's  writ  or 
declaration)  and  not  sued  for  in  the  above  action,  and  not  re- 
ferred to  his  arbitration  or  decision. 

Third.  That  in  and  by  his  said  award  he  has  awarded  to 
the  plaintiff  in  said  action  damages  for  the  non-delivery  of  the 
reserved  stock  specified  in  said  writ  and  declaration,  and  in 

3* 
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the  contracts  therein  set  out  and  copied,  although  the  said  re- 
served stock  is  not  sued  for,  nor  is  any  allegation  made  in  the 
said  writ  and  declaration  that  the  same  had  b^en^deaianded, 
nor  was  any  proof  of  demand  of  the  same  offered  at  the  hear* 
ing  before  said  referee,  nor  was  any  claim  for  the  same  referred 
for  his  arbitration  or  decision. 

Fourth.  That  the  said  Hale  has  awarded  damages  to  the 
said  plaintiff,  in  lieu  of  profits  for  work  not  performed  by  the 
plaintiff,  under  his  said  contracts,  contrary  to  law. 

Fifth.  That  there  having  been  no  proof  or  claim  that  the 
defendants,  in  fraud  of  the  plaintiff's  rights  under  his  said  con- 
tract, had  taken  the  contract  from  the  plaintiff  and  given  it  to 
any  other  person  at  a  lower  rate,  or  taken  it  for  the  purpose  of 
giving  it  to  any  other  party,  at  a  lower  rate,  the  referee  has 
awarded  a  sum  as  damages  to  the  plaintiff,  for  prospective 
profits  not  earned  by  him,  contrary  to  law. 

Sixth.  That  it  does  not  appear  in  and  by  said  award 
whether  the  said  referee  has*  credited  or  charged  the  plaintiff 
with  an  amount  of  bonds  deposited  in  the  hands  of  Levi 
Morrell,  under  the  terms  of  the  supplementary  contract  dated 
February  6, 1851,  and  set  out  in  said  writ  and  declaration. 

Seventh.  That  it  does  not  appear  in  and  by  said  award 
what  disposition  was  made  by  the  referee,  of  an  amount  of 
bonds  in  the  hands  of  D.  C.  Emery,  the  Treasurer  of  said 
Corporation. 

Eighth.  That  it  does  not  appear  in  and  by  said  award 
whether  the  said  referee  charged  the  said  plaintiff  with  an 
amount  of  bonds  in  his  hands  purporting  to  have  been  issued 
by  one  Nathaniel  J.  Herrick,  describing  himself  as  Treasurer 
pro  tempore  of  said  Corporation. 

Upon  these  objections,^y  permission  of  the  Court,  the  tes- 
timony of  Mr.  Hale,  the  referee,  was  taken,  and  the  counsel 
of  the  respective  parties  having  been  heard,  and  the  objec- 
tions to  the  award  considered,  we  will  now  state  our  opinion 
thereon. 
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The  first  three  objections  are  statements  in  different  forms, 
of  the  same  thing.  Their  substance  is  this,  that  the  referee 
exceeded  bis  authority,  by  awarding  to  the  plaintiff  damages 
on  aoconnt  of  certain  stock  of  the  defendant  corporation, 
called  reserved  stock. 

This  involves  two  inqairies :  1.  Whether  the  referee  did,  in 
point  of  fact^  allow  such  damages ;  and  2.  Whether  that  sub- 
ject-matter was  referred  to  him.  The  first  has  been  answered 
by  the  referee  himself.  He  has  testified  "  the  value  of  the  re- 
served stock,  as  estimated  by  roe,  was  included  in  the  dam- 
ages I  awarded."  And  it  is  insisted  by  the  defendants,  that 
the  referee  had  not  authority  to  include  in  his  award  a  com- 
pensation to  the  plaintiff,  for  not  receiving  this  stock.  The 
argument  is,  that  this  was  not  a  reference  of  all  demands,  but 
only  of  this  action ;  that  nothing  was  referred  which  was  not 
sued  for ;  that  under  the  declaration  in  the  case  neither  the 
reserved  stock,  nor  its  value,  nor  a  compensation  for  not  re- 
ceiving it  is  demanded;  that  the  referee  therefore  exceeded 
his  power  in  awarding  damages  on  this  account,  and  as  the 
amount  of  those  damages  does  not  appear  upon  the  award, 
so  that  they  can  be  separated  from  the  residue  of  the  dam- 
ages, by  the  Court,  the  whole  award  is  void. 

To  the  correctness  of  many  of  these  positions  the  Court  at 
once  assents.  This  being  a  reference  of  the  action,  it  was  not 
competent  for  the  referee  to  take  into  consideration  any  sub- 
ject-matter, not  substantially  shown  by  the  declaration.  We 
say  substantially,  because  formal  defects  in  a  declaration  may 
be,  and  should  be  overlooked  by  a  referee  of  an  action  under 
a  rule  of  Court  He  has  not  the  power  possessed  by  the 
Court,  to  allow  them  to  be  amended,  but  he  may  disregard 
them.  Coffin  v.  Cottle^  4  Pick.  464;  Forsyth  v.  Shaw^  10 
Mass.  R.  253.  Still  the  declaration  must  in  substance,  em- 
brace a  subject-matter,  to  enable  a  referee  of  that  action,  un- 
der a  rule  of  Court,  to  include  that  subject-matter  in  his  award. 
We  are  of  opinion  also,  that  under  our  practice,  the  award  it- 
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self  must  be  such,  as  to  enable  the  Court  to  distinguish  what 
is,  from  what  is  not,  legally  awarded.  The  practice  here,  de- 
rived from  ancient  usage  in  the  State  of  Massachusetts,  is  to 
render  a  judgment  on  the  award.  The  record  must  contain 
the  basis  of  such  a  judgment  The  award  goes  upon  the 
record.  But  if  the  Court  were  to  hear  parol  testimony  as 
to  the  amount  of  damages  actually  awarded,  and  act  thereon, 
and  render  judgment  therefor,  the  judgment  would  accord 
with  that  parol  evidence,  which  would  not  be  on  the  record, 
and  would  not  pursue  the  award,  which  would  he  on  the 
record.  Wi^l^ink  the  correct  practice,  in  such  a  case,  would 
require  us  not  to  accept  the  award.  Whether  it  should  be 
recommitted  or  not,  must  depend  on  circumstances,  not  neces- 
sary in  this  connection  to  be  described. 

The  important  question  here  is,  whether  this  subject-matter 
of  the  reserved  stock  was  substantially  embraced  in  the  dec- 
laration; and  to  decide  this  question  we  must  consider  the 
contracts  set  out  in  the  declaration,  and  the  averments  there 
made,  and  the  breaches  there  assigned.  The  declaration, 
which  is  in  covenant  broken,  sets  out  in  kaec  verba^  two 
principal  contracts  under  seal.  The  first  bears  date  the  12th 
day  of  August,  1848,  the  second  on  the  5th  day  of  August, 
1850.  The  subject-matter  now  under  consideration,  namely, 
^Hhe  reserved  stock"  depends  upon  the  second  of  these  con- 
tracts, by  force  of  which  the  original  contract  to  build  the 
railroad  was  modified  and  changed  in  many  important  par- 
ticulars. By  this  second  contract  the  road  was  to  be  divided 
into  four  parts :  from  the  depot  in  Portland  to  the  Station 
House  in  Gorham,  being  the  "  First  Division ;"  from  Gorham 
to  the  Saco  River,  "  No.  2 ; "  from  Saco  River  to  Alfred, "  No, 
3 ;"  from  Alfred  to  the  terminus, "  No. 4."  And  the  second  con- 
tract provides  that  for  the  work  on  the  First  Division,  ^  as  the 
same  shall  progress  from  the  first  day  of  August  current,  pay- 
ment shall  be  made  at  the  rate  of  fifty  per  cent,  in  cash,  and 
twenty-five  per  cent  in  the  six  per  cent  bonds  of  the  Com- 
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pany  hereafter  described,  and  twenty-five  per  cent,  in  stock, 
reserving^  one  half  of  the  stocky  as  indemnity  for  the  fulfilment 
of  this  contract  until  said  division  of  said  road  shall  be  com- 
pletedJ^  The  declaration  avers,  that  after  the  making  of  the 
last-mentioned  contract,  the  plaintiff  proceeded  in  the  per- 
formance thereof,  and  continued,  down  to  the  19th  day  of 
August,  1851,  to  do  all  that  was  incumbent  on  him  towards 
the  fulfilment  thereof  on  his  part ;  that  on  that  day,  while  pro- 
ceeding  with  the  work,  and  when  he  had  nearly  completed  the 
^  first  division,"  and  while  he  was  willing  to  continue  to  exe- 
cute his  contract,  the  defendants  removed  him  from  his  situa- 
tion as  contractor ;  and  prevented  him  from  completing  the 
work  and  performing  the  residue  of  his  contract. 

Upon  this  declaration,  the  question  is,  whether  the  referee 
could  take  into  consideration  that  claim  in  the  contract,  whi^h 
entitled  the  plaintiff  to  receive  from  the  company,  twelve  and 
a  half  per  cent,  of  the  contract  price  of  the  work  upon  the 
^  first  division  "  in  the  stock  of  the  corporation,  upon  the  com- 
pletion of  that  work. 

It  is  entirely  clear  that  the  time  for  this  payment  had  not 
arrived  when  this  action  was  brought.  The  language  of  the 
contract  is,  that  payment  shall  be  made  to  the  extent  of 
twenty-five  per  cent  in  stock,  "reserving  one  half  of  the  stock 
as  indemnity  for  the  fulfilment  of  this  contract,  until  said  diviS' 
ion  of  said  road  shall  be  completecU^  The  substance  of  this 
stipulation,  and  its  legal  as  well  as  its  practical  effect,  were, 
that  until  the  "  first  division  "  should  be  completed,  this  part 
of  the  payment  was  not  to  be  made.  And  the  declaration 
avers,  that  when  the  plaintiff  was  prevented  by  the  defend- 
ants from  going  on  with  the  work,  the  first  division  had  not 
been  completed.  TTie  precise  ground  of  action^  therefore^  so 
far  as  concerns  this  stocky  was  not  that  the  defendants  would  not 
deliver  it  to  him^for  he  had  not  become  entitled  to  receive  it; 
but  it  wasy  that  by  preventing-  him  from  completing  the  first 
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division  of  the  road,  they  have  prevented  him  from  acquiring  a 
right  to  this  stock.  This  was  one  of  the  benefits  which  would 
have  accrued  to  him  by  the  completion  of  his  contract  Of 
this  benefit  they  deprived  him  by  stopping  his  work.  And, 
consequently,  the  value  of  this  right  is,  among  other  things,  to 
be  made  good  to  him,  he  having  lost  it  by  the  wrongful  act  of 
the  defendants.  Having  set  out  in  the  declaration  the  con- 
tract which  gave  him  the  right,  and  made  its  enjoyment 
dependent  on  the  completion  of  the  work,  and  having  averred 
that  he  was  prevented  from  completing  it  by  the  defendants, 
the  declaration  contains  sufficient  to  lay  the  foundation  for 
this  claim  of  damages. 

Suppose  the  contract  had  stipulated  that  the  price  of  the 
work  should  be  paid  on  its  completion,  in  some  species  of 
merchandise,  and  the  defendants  had  prevented  the  contractor 
from  completing  the  work.  It  would  then  have  been  neces- 
sary to  ascertain  at  what  time  the  contractor  could  and 
would,  if  not  prevented,  have  finished  the  work ;  then  to  find 
the  market  value  of  such  merchandise  on  that  day,  and  then 
to  allow  the  contractor,  by  way  of  damages,  that  market 
value,  deducting  the  cost  of  completing  the  work;  and  all 
this  would  be  done  by  the  jury,  under  a  declaration  describing 
the  contract,  and  avening  that  the  defendants  had  prevented 
its  completion.  In  our  opinion,  the  assignment  of  the  breach, 
that  the  defendants  discharged  the  plaintiff  from  the  work, 
and  refused  to  permit  him  to  complete  it,  was  sufficient  to 
enable  the  plaintiff  to  claim  before  the  referee,  all  damages 
which  naturally  arose  from  that  breach ;  and  that  the  value  of 
the  stock,  which  the  plaintiff  was  "prevented  by  this  breach 
from  obtaining,  constituted  a  part  of  those  damages. 

It  was  strongly  argued  by  the  defendants'  counsel,  that  so 
far  as  the  plaintiff  had  earned  these  stocks  by  work  actually 
done,  they  were,  in  truth,  his  property ;  that  he  was  their 
legal  owner ;  that  though  they  continued  in  the  hands  of  the 
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companj,  it  was  only  that  the  latter  might  retain  a  lien 
thereon  for  their  secarity ;  and  that  the  company  had  been  at 
all  times  ready  to  acknowledge  his  title. 

Bat  whatever  force  this  argument  is  entitled  to,  we  think  it 
was  an  argument  to  be  addressed  to  the  referee,  and  consid- 
ered by  him,  in  the  exercise  of  the  jurisdiction  conferred  on 
him  by  the  parties.  He  was  to  determine  what  damages 
Myers  was  entitled  to  recover,  by  reason  of  any  breaches  of 
covenant  by  the  defendants,  alleged  in  the  declaration. 
Among  those  breaches,  was  the  refusal  to  permit  him  to  finish 
the  work.  But  the  amount  of  damages  which  he  should 
recover  for  this  breach,  necessarily  depended  on  the  general 
state  of  the  account  between  the  parties.  He  was  entitled  to 
recover  the  contract  price  of  the  work,  deducting  the  cost  of 
finishing  the  work,  and  deducting  also  so  much  of  that  con* 
tract  price  as  had  been  paid  to  him  by  the  company. 

Suppose  the  ground  bad  been  taken  before  the  referee, 
which  is  taken  here,  that  for  twelve  per  centum  of  the  work 
done  on  the  first  division  the  plaintiff*  had  already  received 
payment  in  stock  pursuant  to  the  contract,  and,  therefore,  to 
that  extent,  could  have  no  claim  for  damages  by  reason  of  the 
interruption  of  the  work  by  the  defendants ;  and  suppose  the 
plaintiff  had  then  answered,  as  he  now  does,  that  the  provis- 
ions of  the  contract,  taken  in  connection  with  what  was  done 
respecting  this  stock,  did  not  amount  to  a  payment  pro  ta/rUo^ 
and  so  did  not  reduce  his  claim ;  must  not  the  referee  have 
decided  that  question  ?  and  if  he  decided  it  in  favor  of  the 
plaintiff,  must  he  not  have  gone  on  and  put  a  money  value  on 
this  stock,  which  the  plaintiff  was  entitled  to  receive  as  part 
of  the  contract  price  of  the  work  ?  Whether  such  questions 
were  in  fact  raised  before  the  referee,  we  do  not  know,  nor  is 
it  material.  It  is  enough  that  they  might  have  been  raised ; 
for  if  they  could,  and  he  had  power  to  decide  them,  he  did 
not  exceed  bis  authority,  when  he  allowed  the  value  of  this 
stock,  as   estimated  by  him,  as   part  of   the  damages  he 
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awarded.  He  has  testified  that  he  did  not  perceive  how  he 
could  assess  the  damages  in  money  without  passing  on  this 
question,  and  we  think  he  was  justified  in  taking  this  view 
of  his  powers  and  duties. 

For  reasons  which  will  be  presently  more  fully  stated,  we 
consider  the  decision  of  the  referee  final  upon  this  question, 
which  he  had  authority  to  decide.  But  if  we  were  now  to 
revise  that  decision,  we  do  not  perceive  how  we  could  declare 
it  to  be  erroneous.  The  piaintifi',  as  already  stated,  was  not 
to  receive  the  reserved  stock  on  account  of  the  first  division, 
until  the  contract  for  that  division  should  be  completed.  The 
time  for  receiving  this  payment  had  not  arrived ;  his  title  to  it 
was  yet  incomplete  when  the  action  was  brought.  This  stock 
was  to  be  evidenced  by  certificates  thereof  issued  by  the  com- 
pany in  pursuance  of  their  charter  and  by-laws,  describing 
and  identifying  the  particular  shares.  So  far  as  appears  to  us, 
no  tender  of  any  certificates  of  this  stock  was  ever  made  by 
the  company  to  Myers,  and  no  admission  made  that  there  was 
any  balance  due  him  on  general  account  And  the  only  act 
done  by  the  company  concerning  this  stock  which  has  been 
shown  to  us  is,  that  in  the  account  exhibited  by  the  company 
to  the  referee  is  the  following  entry :  —  ' 

THE   AMOUNT,  OF  STOCK  ESTIMATED  TO   MR.  MYERS   BT  THE  ENOINEBR. 

Amount  of  certificates  issued, $65,000.00 

"        **  reserved  stock,            .        .        .        .        .  31,435.33 

"        "  stock  due  Myers,  Nov.  1, 1851,      .        .  .    1,294.69 

Bal.  stock  due  Myers  and  uot  issued,    ....  1,294.69 

Upon  this  state  of  facts,  we  are  unable  to  see  how  the  com- 
pany could  successfully  maintain  that  this  reserved  stock  had 
actually  passed  to  the  plaintiff  and  become  his  property.  In 
this  account  they  do  not  even' treat  it  as  due  to  him.  The 
object  which  tR^  parties  had  in  view  in  the  stipulation  for  its 
being  reserved,  the  security  of  the  company,  could  only  be 
obtained  by  having  the  title  continued  in  the  company.    No 
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certificates  having  ever  been  issaed,  and  no  particular  shares 
identified,  the  property  was  not  the  subject  of  a  pledge,  or 
mortgage,  or  lien  by  contract,  and  the  only  mode  in  which  it 
could  stand  as  security,  was  to  consider  the  whole  contract  as 
executory ;  that  is,  that  the  company  agreed  to  issue  certifi- 
cates to  him,  and  thus  constitute  him  a  stockholder  to  the 
extent  of  this  twelve  and  a  half  per  cent,  when  the  first  divis- 
ion should  be  completed ;  and,  that  until  that  time  should 
arrive,  no  such  shares  were  in  existence,  and  the  company  was 
under  no  obligation  to  create  them  for  his  benefit.  We  are 
aware,  that  under  some  circumstances,  a  party  may  be  the 
owner  of  stock  in  a  corporation,  though  no  certificate  has 
been  issued  to  him.  But  we  consider  such  cases  distinguisha- 
ble from  this  case,  by  strongly  marked  features.  Where  the 
title  of  a  party  to  receive  a  certificate  is  perfect,  he  may  insist,' 
as  against  the  company,  that  he  shall  be  treated  as  a  stock- 
bolder.  Where  the  obligation  of  a  party  to  take  a  certificate 
is  perfect,  the  company  may  insist  that  he  shall  bear  the  bur- 
dens of  a  stockholder.  But  where  an  executory  contract  is- 
made  by  a  corporation  to  issue  shares  of  its  stock  to  a  party 
when  he  shall  have  done  certain  work,  and  the  company  pre- 
vent him  from  completing  the  work,  make  no  tender  of  certifi- 
cates, and  do  hothing  to  set  apart  any  particular  shares  for 
his  use,  we  do  not  think  they  can  defeat  the  action  of  the 
contractor  for  damages,  upon  the  ground,  that  the  contract  oa 
their  part,  executed  itself  and  made  him  the  owner  of  the 
stock  which  they  agreed  he  should  have,  and  so  he  has  no 
cause  of  complaint  Our  opinion  is,  that  this  stipulation  for 
a  payment  in  stock,  was  executory  merely  ;  and  the  plaintiff 
no  more  became  the  owner  of  such  an  amount  of  stock,  by 
doing  a  part  of  the  work,  than  he  would  have  become  the 
owner  of  the  defendant's  money,  while  in  the  hands  of  their 
treasurer,  if  the  whole  payment  had  been  to  be  made  in 
money  instead  of  partly  in  stock. 

The  first,  second,  and  third  objections  are,  in  our  opinion,. 
VOL.  n.  4 
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insufficient  to  prevent  the  acceptance  of  the  award.  The 
fourth  and  fifth  objections  to  the  award  are,  in  substance,  that 
the  referee  has  awarded  damages  for  prospective  profits  on 
work  not  actually  done  by  the  plaintiff. 

At  the  hearing,  the  Court  intimated  that  it  considered  the 
law  to  be,  that  profits  which  the  contractor  would  have  made, 
if  allowed  to  complete  the  work,  were  recoverable,  as  damages 
in  this  action ;  and  that  however  this  might  be,  the  judgment 
of  the  referee  upon  the  rule  of  damages  was  final.  Upon  this 
intimation,  though  the  Court  expressed- its  willingness  to  hear 
the  counsel,  and  to  allow  the  referee  to  be  examined,  to  ascer- 
tain what  rule,  he  in  fact  adopted,  the  counsel  declined  to 
press  their  objections,  and  the  referee  was  not  examined  on 
this  subject-matter.  Still,  if  on  further  reflection  and  exam- 
ination, the  Court  had  found  that  its  intimations  were  not 
well-founded,  it  would  have  given  opportunity  further  to 
examine  the  referee.  But  we  have  not  so  found.  Under  a 
contract  for  building  part  of  a  railroad,  in  its  nature  precisely 
like  the  one  now  before  us,  the  Supreme  Court,  in  the  case  of 
the  Philadelphioy  Wilmington^  and  Baltimore  Railroad  v. 
Howard^  13  How.  R.  844,  decided  this  question.  It  is  there 
«aid,  '<  It  is  insisted  that  only  actual  damages,  and  not  profits, 
were  in  that  event  to  be  allowed  by  the  juty.  It  must  be 
admitted  that  actual  damages  were  all  that  could  lawfully  be 
given,  in  an  action  of  covenant,  even  if  the  company  bad 
be^n  guilty  of  fraud.  But  it  by  no  means  follows  that  profits 
were  not  to  be  allowed,  understanding  as  we  must,  the  term 
profits,  m  this  instruction,  as  meaning  the  gain  which  the 
plaintiff  would  have  made,  if  he  had  been  permitted  to  com- 
plete his  contract  Actual  damages  clearly  include  the  direct 
and  actual  loss  which  the  plaintiff  sustains  propter  rem  ipsam 
non  habitam^  and  >n  case  of  a  contract  like  this,  that  loss  is, 
among  other  things,  the  difference  between  the  cost  of  doing 
the  work  and  the  price  to  be  paid  for  it.  This  difference  is 
the  inducement  and  real  consideration  which  causes  the  con- 
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tractor  to  enter  into  the  contract.  For  this  he  expends  his 
time,  exerts  his  skill,  uses  his  capital,  and  assumes  the  risks 
which  attend  the  enterprise ;  and  to  deprive  him  of  it,  when 
the  other  party  has  broken  the  contract,  and  unlawfully  put 
an  end  to  the  work,  would  be  unjust  There  is  no  rule  of  law 
which  requires  us  to  inflict  this  injustice." 

Upon  the  other  ground,  the  conclusiveness  of  the  judgment 
of  that  tribunal  to  whose  decision  the  parties  have  volunta- 
rily submitted  their  case,  we  are  equally  clear.  Unless  we 
overrule  the  decision  of  Mij.  Justice  Story  in  Kleine  v.  Catara^ 
2  Gal.  R.  61,  we  must  hold,  that  the  judgment  of  the  referee 
upon  all  questions  of  law  and  fact,  necessary  to  a  determina- 
tion of  the  matter  submitted  to  him,  is  final,  and  binding  on 
the  parties,  in  the  absence  of  fraud  and  under  regular  pro- 
ceedings in  which  no  improper  conduct  is  alleged.  We  are 
satisfied  of  the  correctness  of  this  rule,  which  has  received  the 
sanction  of  courts  of  great  respectability,  and  among  others, 
of  the  Supreme  Court  of  Maine,  in  Brourn  v.  Clay^  31  Maine 
B.  518,  and  of  the  Supreme  Court  of  Massachusetts,  in  Bos* 
ton  Water  Power  Co,  v.  Oray^  6  Mejc  R.  131. 

Our  opinion  is  that  the  fourth  and  fifth  objections  are  not 
tenable. 

The  remaining  objections  were,  properly,  not  pressed  at  the 
hearing,  and  it  is  not  necessary  to  notice  them  in  detail.  A 
referee  may  certainly  make  a  general  award,  provided  it 
appears  on  its  face  to  embrace,  and  finally  dispose  of,  what 
was  submitted  to  him.  He  is  not  bound  in  a  case  like  this, 
to  show  what  disposition  he  made  of  each  item  in  a  long  and 
complex  account.  If  this  case  had  been  tried  by  the  Court 
and  jury,  the  verdict  and  judgment  would  have  shown  no 
more  particulars  than  are  upon  the  face  of  this  award,  and 
the  Court  does  not  exact  of  a  referee  of  an  action  under  a 
rule,  any  more  fulness  and  particularity  of  finding  than  the 
law  has  deemed  sufiiciently  certain  in  its  own  regular  pro- 
ceedings. 
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The  result  is,  that  the  objections  to  the  award  are  foand 
insufficient,  and  it  must  be  accepted. 

F.  O.  J.  Smithy  (with  whom  was  Deblms^)  for  the  plain- 
tiff. 

Clifford  and  Skepley^  contra. 
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XJnitkd  States  v.  Harrison  G,  O.  Rundlbtt* 

A  commissioner,  appointed  to  take  affidavits,  &c.,  under  llie  Acts  of  Congress,  has 
power  to  let  to  bail,  one  brought  before  him  on  a  criminal  complahit,  pending  the 
pn>ceeding8 ;  in  those  States  where  Justices  of  the  Peace  have  a  similar  power ; 
and  a  recognizance  to  appear  before  him  to  have  the  proceedings  completed  is 
yaUd. 

Such  a  commissioner  has  power  to  adjourn  to  another  time  and  place,  as  incident  to 
the  power  to  hear  and  detennine;  but  he  cannot  a^oum  in  the  absence  of  the 
accused. 

In  New  Hampshire,  one  under  a  recognizance  to  appear  before  an  examining  com- 
missioner at  his  office  at  ten  o'clock,  A.  M.,  is  not  in  default  for  not  appearing 
piedselj  at  ten  o'clock,  nor  before  the  expiration  of  that  hour,  —nor  is  he  bound 
to  appear  elsewhere  than  at  the  commissioner's  office. 

The  condition  of  a  recognizance  to  appear  before  a  commissioner  can  be  shown  to 
be  broken^  only  by  calling  the  oognizor  at  the  time  and  place,  when  and  where  he 

4« 
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was  bound  to  answer,  and  making  an  entry  of  his  default  to  appear  on  the  min- 
utes of  the  commissioner  which  he  returns  to  the  Court. 
It  is  not  sufficient  to  aver  and  prove  aliunde,  that  the  cognizor  had  in  &ct  ab- 
sconded, and  did  not  intend  to  appear,  and  could  not  haTO  appeared  if  he  had 
been  called. 


The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.     This  is  an  action  of  debt  on  a  recognizance. 

The  amended  declaration,  which  is  demurred  to,  shows,  that 

one  Woodbury  Oilman  was  complained  of,  before  Horace 

Webster,  one  of  the  commissioners  appointed  by  the  Circuit 

Court  of  the  United  States  for  the  District  of  New  Hamp* 

shire,  and  therein  was  charged  with  the  crime  of  presenting 

to  the  Commissioner  of  Pensions  certain  false  and  fraudulent 

papers  for  the  purpose  of  obtaining  an  allowance  of  a  claim 

for  a  pension,  and  the  payment  of  a  sum  of  money  from  the 

United  States  in  satisfaction  of  such  claim.     That  the  said 

Oilman  was  arrested  and  brought  before  the  commissioner 

tit  his  office  in  Portsmouth,  on  the  30th  day  of  August,  1853, 

and  such  proceedings  were  thereupon  had  that  Oilman  was 

ordered  by  the  commissioner  to  recognize  in  the  sum  of  $2,500, 

with  three  sureties,  in  the  sum  of  $833/^^  each,  to  be  and 

^appear  before  the  commissioner  at  his  office  in  Portsmouth  on 

the  first  day  of  September  then  next,  at  ten  of  the  clock  in  the 

(forenoon,  further  to  answer  to  the  said  complaint,  and  then 

and  there  wait  and  abide  the  order  of  the  said  commissioner ; 

that  the  said  Oilman  and  three  sureties,  of  whom  the  defend- 

:ant  was  one,  did  so  recognize. 

That  Oilman  did  not  appear  at  the  office  of  the  commis- 
sioner on  the  first  day  of  said  September,  at  ten  of  the  clock 
in  the  forenoon,  according  to  the  tenor  of  his  recognizance; 
and  the  commissioner  adjourned  to  the  court  house  in  Ports- 
mouth, at  the  same  hour,  and  then  and  there  Oilman  was 
three  times  solemnly  called,  and  made  default,  and  the  snre- 
:ties  were  also  then  and  there  three  times  solemnly  called  to 
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bring  in  the  body  of  their  principal,  bat  did  not  appear,  or 
bring  the  principal,  and  so  default  was  made  in  the  condition 
of  the  recognizance,  and  the  same  was  declared  by  the  com- 
missioner to  be  forfeited  ;  all  which  will  appear  by  the 
record,  &c. 

Several  qaestions  have  been  argued  upon  the  demurrer. 

The  first  is,  whether  the  commissioner  had  authority  to 
take  the  recognizance  of  a  defendant,  with  surety,  to  appear 
before  himself. 

It  is  argued  that  the  powers  of  a  commissioner,  in  this  par- 
ticular, are  the  same  as  those  of  a  Justice  of  the  Peace ;  that 
at  common  law,  a  Justice  of  the  Peace  cannot  order  a  pris- 
oner to  recognize  to  appear  before  himself;  that  though  there 
is,  by  statute  in  New  Hampshire,  as  in  other  States,  authority 
conferred  on  Justices  of  the  Peace  to  let  to  bail  persons  ac- 
cused before  them,  while  the  complaint  is  pending,  and  no 
order  has  been  made  thereon,  there  is  no  act  of  Congress 
which  confers  this  power  on  commissioners. 

By  the  first  section  of  the  Act  of  August  23, 1842,. (5  Stat 
at  Large,  516,)  it  is  provided,  that  the  commissioners  shall 
exercise  all  the  powers  that  any  Justice  of  the  Peace,  or  other 
magistrate  of  any  of  the  United  States  may  now  exercise,  in 
respect  to  offenders  for  any  crime  or  offence  against  the  United 
States,  by  arresting,  imprisoning,  or  bailing  the  same,  under 
and  by  virtue  of  the  thirty-third  section  of  the  act  of  Septem- 
ber 24, 1789,  (5  Stat  at  Large,  91).  To  that  section  we  must 
look  for  the  powers  of  the  commissioners  over  this  subject ; 
and  it  provides  that,  for  any  crime  or  offence  against  the 
United  States,  the  offender  may,  by  any  justice  or  judge  of  the 
United  States,  or  by  any  Justice  of  the  Peace,  or  other  mag- 
istrate of  any  of  the  United  States  where  he  may  be  found, 
agreeably  to  the  usual  mode  of  process  against  offenders  in  such 
StatCj  be  arrested  and  imprisoned  or  bailed,  as  the  case  may 
be,  for  trial  before  such  Court  of  the  United  States,  &c. 

My  opinion  is,  that  it  was  the  intention  of  Congress  by 


44  NEW  HAMPSHIRE. 

United  States  v.  Rnndlett. 

these  words,  ^  agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  State,"  to  assimilate  all  the  proceedings  for 
holding  accused  persons  to  answer  before  a  Court  of  the 
United  States,  to  the  proceedings  had  for  similar  purposes  by 
the  laws  of  the  State  where  the  proceedings  should  take 
place ;  and,  as  a  necessary  consequence,  that  the  commission- 
ers have  power  to  order  a  recognizance  to  be  given  to  appear 
before  them,  in  those  States  where  Justices  of  the  Peace,  or 
other  examining  magistrates,  acting  under  the  laws  of  the 
State,  have  such  power ;  as  they  have  in  New  Hamp- 
shire, by  the  Revised  Statutes  (p.  564,  §  8).  It  is,  perhaps, 
admissible,  to  consider  the  taking  of  a  recognizance,  to  be 
strictly,  and  literally,  within  the  meaning  of  the  word  process. 
See  Beers  v.  Houghton^  9  Peters,  329 ;  United  Slates  v.  Knight^ 
14  Peters,  301.  But  if  not  so,  I  consider  the  words  ^  mode 
of  process,"  as  used  in  this  law,  to  be  synonymous  wjth  mode 
of  proceeding,  and  to  include  power  to  let  to  bail.  This  must 
be  80,  because  the  law  expressly  says,  the  prisoner  is  not  only 
to  be  arrested  and  imprisoned,  but  bailed,  agreeably  to  the 
usual  mode  of  process  in  the  State ;  and  though  this  refers  to 
his  being  bailed  to  appear  and  answer  before  the  Court,  it 
shows  that  the  words  "  mode  of  process "  were  not  confined 
to  the  form  of  the  warrant  or  mittimus,  but  were  used  in  the 
larger  sense  above  mentioned.  See  Duncan  v.  Darsty  1  How. 
306,  and  cases  there  cited ;  and  Owin  v.  Breedlove^  2  How. 
29.     This  objection  must  therefore  be  overruled. 

The  next  objection  is  more  formidable.  It  is  that  the  con- 
dition of  the  recognizance  required  the  principal  to  appear  at 
the  office  of  the  commissioner  at  ten  o'clock ;  that  the  legal 
effect  of  this  was,  that  he  had  until  eleven  o'clock  to  appear ; 
that  he  was  not  bound  to  appear  at  any  other  place ;  that  the 
recognizajice  could  not  be  forfeited,  without  calling  him  at  the 
commissioner's  office,  and  entering  his  default  for  non-appear- 
ance there ;  that  the  adjournment  to  the  court  house,  at  ten 
o'clock,  did  not  impose  on  the  accused  a  duty  to  follow  the 


OCTOBER  TERM,  1854.  45 

United  States  v.  Rundlett. 

commissioner,  and  make  his  appearance  there  before  eleven 
o'clock ;  and,  consequently,  when  he  faUed  to  answer  the  call 
at  the  court  house,  he  was  not  thereby  in  default,  and  so  there 
was  no  forfeiture. 

To  maintain  an  action  on  a  recognizance,  the  de<!laration 
must  show  a  breach  of  its  condition.  And  as  the  recog- 
nizance is  required  and  taken  by  the  commissioner  pursuant 
to  an  authority  conferred  on  him  by  law,  and  to  satisfy  cer- 
tain legal  requirements,  the  nature,  extent,  and  limitations  of 
the  responsibility  created  thereby,  are  to  be  determined,  not 
by  a  mere  examination  of  the  terms  of  the  instrument,  but 
also  by  reference  to  the  rules  of  law  which  are  applicable 
thereto.  These  rules  apply  themselves  to  the  terms  of  the 
condition,  and  affect  their  meaning  and  operation.  Beers  w* 
Boughton^  9  Peters,  329;  United  Stales  v.  Knighty  14  Peters, 
301. 

One  of  these  rules  of  law  requires  the  principal  cognizor  to 
be  called,  and  his  default  entered ;  and  the  legal  effect  of  the 
condition  is  such,  that  it  is  not  broken  by  non-appearance,  gen- 
erally, to  be  proved  by  any  evidence,  but  only  by  non-appear- 
ance in  answer  to  a  call,  to  be  proved  by  an  entry  made 
on  the  minutes  of  the  magistrate,  and  returned  by  him  as 
part  of  the  proceedings.  This  has  been  decided  in  New 
Hampshire,  and  elsewhere,  upon  reasons,  which,  to -me,  are 
satisfactory.  State  v.  Chesley^  4  N.  H.  Rep.  366 ;  Dillingham 
V.  The  United  States^  2  Wash.  C.  C.  R.  422 ;  Slate  v.  Grigsby, 

3  Yerg.280;  White  v.  The  Statey5  lb.  183;  Parks.  The  Stale^ 

4  Geo.  R.  329. 

It  is  clear  also  that  the  declaration  must  show  a  default  to 
answer  to  a  call,  made  at  a  time  and  place,  when  and  where 
the  cognizor  was  bound  by  law  to  answer.  And  the  question 
here  is,  whether  Oilman  was  bound  by  law  to  answer  the  call 
made  at  the  court  house. 

By  the  terms  of  the  recognizance,  he  was  to  appear  at  the 
o&ce  of  the  commissioner,  at  the  hour  of  ten  o'clock  in  the 
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forenoon,  and  then  and  there  further  answer  to  the  complaint, 
and  wait  and  abide  the  order  of  the  said  comraissionen 

Any  lawful  order  which  the  commissioner  was  empowered 
to  pass  in  the  course  of  proceedings  upon  this  complaint,  is 
within  tite  very  terms  of  the  condition.  If  be  had  appeared, 
and  the  hearing  had  not  been  finished  on  that  day,  and  the 
commissioner  had  adjourned  the  hearing  to  the  next  day,  the 
defendant  would  undoubtedly  have  been  bound  by  the  recog- 
nizance to  appear  on  the  next  day. 

The  commissioner  also  had  power  to  make  an  order  to  ad- 
journ to  a  more  convenient  place,  for  the  purpose  of  hearing 
the  complaint.  *  This  power  is  incident  to  the  power  to  hear 
and  determine.  It  includes  adjournments  both  of  time  and 
place.  Where,  as  in  some  of  the  States,  the  power  is  regu- 
lated by  statute,  of  course  those  statute  limits  must  be  ob- 
served. Where  it  has  not  been  thus  regulated,  it  must  be  a 
reasonable  exercise  of  the  power,  in  reference  to  the  circum- 
stances of  the  case,  for  the  purpose  of  more  conveniently,  or 
speedily,  or  safely,  discharging  the  duty  of  examining  the 
complaint.  Morrell  v.  Near^  1  Co  wen,  112;  CasweU  v.  Ward^ 
2  Doug.  (Mich.)  R.  374. 

In  this  case  no  objection  is  made  to  the  mode  of  exercising 
this  power,  save  that  the  order  to  adjourn  was  made  in  the 
absence  of  the  defendant,  and  before  he  was  bound  to  be 
present 

That  the  order  to  adjourn  was  made  in  his  absence,  is 
averred  by  the  amended  declaration.  That  it  was  made  at 
ten  o'clock  in  the  forenoon  is  also  averred.  I  do  not  think  he 
was  bound  to  be  present  before,  or  precisely  at  ten  o'clock.  I 
have  always  understood  it  to  be  part  of  the  common  law  of 
the  New  England  States,  and  I  believe  it  is  so  held  in  other 
States,  that  in  proceedings  before  magistrates,  which  are  no- 
tified to  begin  at  a  fixed  hour,  neither  party  is  in  default,  until 
the  expiration  of  that  hour  and  the  commencement  of  the 
next     This  is  a  convenient  rule,  prevents  surprise,  and  exacts 
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as  mach  promptness  as  is  safe  and  reasonable.  It  seems  quite 
clear  from  the  case  of  Downer  v.  HoUistery  14  N.  H.  Rep.  122, 
that  it  is  part  of  the  law  of  this  State. 

Under  these  circumstances  I  am  of  opinion  the  commis- 
sioner had  not  lawful  authority  to  make  the  order  to  adjourn, 
that  the  order  was  not  binding  on  the  defendant,  so  as  to 
oblige  him  to  answer  at  the  court  house,  and  consequently 
that  his  failure  to  answer  there  ^as  not  a  breach  of  the  con- 
dition of  the  recognizance, — and  this  for  the  following  reasons: 

The  general  rule  is,  that  in  criminal  proceedings,  no  action 
affecting  any  right  of  the  accused  should  take  place  in  his  ab- 
sence. In  this  particular  case  it  might  be  of  no  importance 
to  the  defendant  whether  the  adjournment  took  place  in  his 
absence  or  not.  In  many  cases  it  might  be  of  practical  im- 
portance. I  cannot  consent  to  make  a  precedent,  which  might 
be  used  injuriously  to  the  substantial  rights  of  persons  exam- 
ined for  offences  by  magistrates.  When  they  have  bound 
themselves  to  appear  before  a  magistrate  and  answer  to  a 
complaint  at  a  particular  place,  they  must  be  allowed  an  op- 
portunity to  appear  there,  and  offer  such  reasons  as  they  may 
have,  why  they  should  not  be  compelled  to  answer  elsewhere ; 
and  those  reasons  must  be  considered  by  the  magistrate,  be- 
fore they  are  required  to  answer  at  another  place. 

As  has  already  been  said,  the  power  to  adjourn  is  incident 
to  the  power  to  hear  and  determine.  But  if  the  defendant 
avoids,  there  is  no  hearing  or  determination.  Until  he  dp- 
pears,  therefore,  there  is  no  power  to  hear  and  determine,  and 
consequently,  a  power  to  adjourn,  which  is  merely  incidental 
to  the  power  to  bear,  and  which  is  to  be  exercised,  if  at  all, 
only  for  the  more  convenient,  safe,  or  speedy  execution  of  the 
principal  power,  not  only  need  not  be  exerted,  but  can  hardly 
be  said  to  exist. 

If  the  defendant  had  been  in  any  default,  for  not  being 
present  at  the  time  the  order  to  adjourn  was  made,  it  might 
be  urged,  jperhaps,  that  he  was  bound  to  take  notice  of  the 
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adjournment,  and  to  follow  the  commissioner  to  the  court 
house.  Adjournments  by  courts  of  record  thus  bind  persons 
who  are  under  recognizance. 

But,  as  has  already  been  declared,  bis  appearance  at  any 
time  before  eleven  o'clock,  at  the  office  of  the  commissioner, 
would  satisfy  the  condition  of  the  recognizance ;  and  I  can 
make  no  distinction  between  an  order  of  the  commissioner  to 
adjourn  at  ten  o'clock,  before  be  appeared,  and  an  order  at 
nine  o'clock,  or  any  earlier  hour.  In  neither  case,  was  the  de- 
fendant bound  to  be  present,  or  in  default  for  not  being  pres- 
ent; and  I  do  not  perceive  upon  what  ground  he  could  be 
required  to  take  notice  of  and  obey  the  order  of  adjournment 
in  one  case,  rather  than  in  the  other. 

Several  cases  in  the  State  of  New  York  have  been  decided 
upon  principles  somewhat  analogous  to  those  above  stated. 
Weist  V.  Oritsinffer^  4  Johns.  R.  117;  Stewart  v.  MeigSj  12  lb. 
417;  Morrell  v.  Near^  1  Cowen,  112. 

It  was  stated  at  the  bar  that  Oilman,  the  defendant,  actu- 
ally absconded,  and  had  no  intention  to  appear,  and  did  not, 
nor  would,  at  any  time  or  place,  appear  to  answer  the  com- 
plaint ;  that  this  was  well  known  to  his  sureties,  and  that  it 
was  of  no  practical  importance  to  him  or  them  whether  the 
adjournment  took  place  or  not  This  may  be  so ;  but  the 
case  must  be  decided  upon  fixed  principles  of  law,  applicable 
to  all  cases  of  such  recognizances  taken  by  magistrates,  and 
whatever  the  intentions  or  acts  of  Gilman  may  have  been,  if 
there  was  no  breach  of  the  condition  of  the  recognizance,  no 
recovery  can  be  had.  Being  of  opinion  that  there  was  no 
breach,  the  judgment  must  be  for  the  defendant. 

Marston  and  Emerj/y  in  support  of  the  demurrer. 

George,  (District-Attorney,)  contra. 
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Hon.  BENJAMIN  R.  CURTIS,  Assod&te  Justice  of  the  Supreme 
BXT0xx-<         Court.  , 

Hon.  PELEG  SPRAQUE,  District  Judge. 


Gershom  B.  Weston  et  aL  vs.  Enoch  Tbain  et  al. 

Constmction  of  a  charter-party  for  the  conyejance  of  emign^t  passeogeiB ;  and 
the  recipvocal  rights  and  duties  of  the  owners  and  charterers,  growing  ont  of  a 
disaster  on  the  Toyage. 

The  charter-party  on  which  this  libel  was  fonnded,  was  as 
foUows:  — 

« MEMORANDUM   FOB   CHARTER. 

"  It  is  mntnally  agreed  this  day  between  Captain  Weston, 
of  the  good  ship  or  vessel  called  the  '  Hope,'  of  the  burden 
of  nine  hundred  tons,  now  lying  in  the  Port  of  Liverpool, 
whereof Weston  is  master,  and  Train  &  Co.,  of  Liv- 

VOL.  n.  6 


50  MASSACHUSETTS. 

WoBton  et  al.  v.  Train  ti  al. 

erpool,  merchants  and  freighters  of  the  other  part  That  said 
ship  being  tight,  staunch,  strong,  duly  provided  with  houses, 
ventilators,  passengers'  lanterns,  and  cabooses,  and  every  way 
fitted  for  the  voyage,  shall,  with  all  convenient  speed,  be  made 
ready  and  receive  and  take  on  board  a  cargo  of  lawful  mer- 
chandise, and  a  fall  complement  of  steerage  passengers  (say, 
not  less  than  a  legal  complement  of  heads,)  exclusive  of 
infants. 

"  Charterers  to  find  breadatuffs,  berths,  water  casks,  water, 
and  fuel,  and  to  pay  the  commutation  money ;  the  vessel  to 
be  loaded  to  seventeen  feet  six  inches  even  keel,  or  equal 
thereto.  Fourteen  days,  exclusive  of  Sundays,  are  to  be  al- 
lowed for  loading,  to  commence  on  the  vessel  being  in  a 
proper  loading  stage  berth,  (the  time  occupied  in  discharging 
the  ballast  not  to  be  included  in  the  lay  days,)  and  ready  to 
commence  loading  in  Waterloo  or  Victoria.Dock,  at  the  char- 
terers' option.  In  all  not  exceeding  what  she  can  reasonably 
stow  and  carry  over  and  above  her  cabin,  tackle,  apparel,  pro- 
visions, and  furniture,  and  being  so  loaded  shall  therewith  pro- 
ceed to  Boston,  United  States  of  America,  or  so  near  there- 
unto, as  she  may  safely  get,  and  deliver  the  same  agreeably  to 
bills  of  lading,  and  so  end  the  voyage,  (restraint  of  princes 
and  rulers,  the  dangers  of  the  seas  and  navigation,  fire,  pi- 
rates, and  enemies  during  the  said  voyage  always  excepted). 
The  passage  money  to  be  insured  by  charterers  for  and  on  ac- 
count of  the  ship,  against  the  risks  incurred  under  clauses 
of  the  Amended  Passenger  Act,  passed  1849,  the  cost  of 
which  to  be  paid  by  the  ship.  The  passengers  to  be  admitted 
on  board  the  vessel,  if  required  by  the  charterers,  at  least  two 
days  before  the  appointed  day  of  sailing. 

"  And  the  said  charterers  do  hereby  promise  and  agree  to  load 
the  said  vessel  with  said  cargo  and  passengers  at  Liverpool 
as  herein  stated,  and  also  agree  to  pay  freight  as  follows :  for 
the  hire  of  the  vessel  as  above  mentioned,  the  sum  of  twelve 
hundred    and  fifty  pounds.,  with   privilege   of  touching  at 


OCTOBER  TERM,  1864.  51 

Weston  et  al,  v.  Train  et  al. 

Queenstown  for  passengers,  charterers  paying  all  expenses. 
The  freight  and  primage,  as  per  bills  of  lading,  to  the  extent 
of  this  amonnt,  to  be  taken  in  payment  of  four  dollars  eighty 
cents  per  pound,  the  deficiency,  if  any,  to  be  paid  in  Liver- 
pool, before  sailing,  less  three  months'  interest.  Demurrage 
if  detained  by  either  party  beyond  the  above  time,  to  be  paid 
at  the  rate  of  six  pounds,  British  sterling,  per  day,  but  the 
vessel  not  to  be  required  to  remain  on  demurrage  longer  than 
fifteen  days ;  but  if  head  winds  prevail  at  the  expiration  of 
said  lay  days,  preventing  vessels  of  similar  size  and  drafts 
from  sailing,  then  the  vessel  to  continue  taking  cargo  and  pas- 
fsengers  to  the  extent  herein  named,  without  the  charterers  lie- 
ing  liable  to  demurrage. 

"  The  vessel  to  be  consigned  to  Messrs.  Enoch  Train  &  Co., 
allowing  them  two  and  one  half  per  cent,  commission  on  the 
account  of  freight  payable  there.  The  ship  to  be  discharged 
by  consignees'  stevedore,  at  Lewis's  Wharf,  or  such  other 
wharf  as  they  may  direct  Penalty  for  non-performance  of 
this  agreement,  £500.  Brokerage  in  Liverpool,  five  per  cent. 
«  [Signed]  Train  &  Co., 

« G.  B.  Wbston,  Jr." 

The  other  material  facts  appear  sufficiently  in  the  opinion 
of  the  Court. 

Curtis,  J.  This  is  a  libel  in  a  cause  of  contract,  certified 
into  this  Court  by  the  District  Court,  because  the  District 
Judge  is  related  to  one  of  the  parties.  The  libel  alleges  that 
the  respondents  hired  the  ship  Hope,  belonging  to  the  libel- 
lants,  for  a  voyage  from  Liverpool  to  Boston,  by  a  charter- 
party,  a  copy  whereof  is  annexed  to  the  libel. 

By  the  charter-party  it  is  provided  that  the  ship  shall  receive 
and  take  on  board  at  Liverpool  a  cargo  of  lawful  merchan- 
dise, and  a  full  legal  complement  of  steerage  passengers,  and 
proceed  therewith  to  Boston,  and  there  deliver  them,  dangers 
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of  the  seas,  &;c  excepted.  The  ship  was  to  be  duly  provided 
with  houses,  ventilators,  passengers'  lanterns,  cabooses,  and 
be  in  every  way  fitted  for  the  voyage.  The  charterers  were  to 
find  breadstuffs,  berths,  water  casks,  water,  and  fuel,  and  pay 
the  commutation  money  of  the  passengers. 

It  is  further  alleged  in  the  libel,  and  appears  in  proof,  that 
the  charterers  having  put  on  board  a  large  number  of  steerage 
passengers  and  a  cargo  of  merchandise,  the  ship  sailed  from 
Liverpool,  and  in  the  course  of  the  said  voyage  encountered 
a  violent  gale,  and  sprung  aleak,  which  rendered  it  necessary 
to  put  into  the  island  of  Fayal,  where  she  was  obliged  to  be 
hove  down,  and  to  discharge  her  cargo  to  make  repairs,  and 
was  detained  for  the  space  of  about  one  hundred  days ;  that 
the  passengers  could  not,  reasonably,  and  with  a  just  regard  to 
their  health  and  safety,  be  kept  on  board  the  vessel  while  the 
ship  was  thus  undergoing  repairs,  and  were,  therefore,  neces- 
sarily landed ;  and  that  large  expenses  were  incurred  by  the 
master  in  conveying  the  passengers  to  and  from  the  shore,  in 
supporting  them,  and  providing  nursing  and  attendance  for 
the  sick,  and  burial  for  the  dead. 

It  is  also  alleged  in  the  libel,  but  denied  by  the  answer, 
that  the  charterers  were  bound  to  bear  these  expenses,  and 
the  libel  is  filed  to  compel  their  payment.  This  presents  a 
general  view  of  the  matters  in  issue  between  the  parties. 
And  the  main  inquiry  is,  whether  the  charterers  are  liable,  and 
if  so,  upon  what  ground,  for  a  part,  or  the  whole,  of  these 
expenses. 

It  is  much  to  be  regretted,  that  in  contracting  upon  a  sub- 
ject-matter so  peculiar,  more  care  was  not  taken  to  define  the 
respective  liabilities  of  the  owners  and  charterers  by  express 
stipulations  in  the  contract,  instead  of  leaving  them  to  be 
worked  out  by  the  application  of  principles  of  law  which 
were  designed  to  govern  cases  distinguishable  from  this  by 
important  difierences.  But  I  must  take  the  contract  as  I  find 
it,  and  apply  to  it  those  rules  of  the  maritime  law  which  seem 
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to  me  may  be  applicable,  and  thus  arrive  at  the  most  satisfac- 
tory result  in  my  power. 

Before  looking  at  the  charter-party,  it  is  important  to  have 
a  clear  view  of  the  subject-matter  of  that  instrument.  Be- 
sides the  carriage  of  a  cargo  of  merchandise,  which  is  the  or- 
dinary subject  of  one  of  those  charter-parties,  by  which  the 
charterer  does  not  become  owner  for  the  voyage,  this  charter- 
party  contemplates  the  transportation  from  Liverpool  to  Bos- 
ton of  a  large  number  of  emigrant  passengers.  These,  to- 
gether with  their  luggage,  are  to  be  put  on  board  by  the  char- 
terers, and  carried  for  their  profit.  They  were  to  occupy  a 
part  of  the  room  on  board  the. ship,  and  were  to  be  conveyed 
therein,  as  the  merchandise  put  on  board  by  the  charterers  oc- 
cupied another  part  of  the  space  on  board,  hired  by  the 
charterers ;  but  these  passengers,  no  more  than  the  merchan- 
dise, paid  any  thing  to  the  owners  of  the  ship.  They  paid  to. 
the  charterers  passage-money ;  and  the  charterers  contracted 
with  them  to  furnish  to  them  and  their  luggage  a  passage,  to-^ 
gether  with  provisions  and  supplies.  This  contract  between 
the  charterers  and  each'passenger,  was  evidenced  by  a  ticket, 
delivered  to  each  passenger  by  the  charterers,  pursuant  to  an 
Act  of  the  Imperial  Parliament,  by  which  the  charterers  en- 
gaged, that  the  holder  shall  be  provided  with  a  steerage  pas- 
sage to  the  port  of  Boston,  in  this  ship  Hope,  together  with 
not  less  than  ten  cubic  feet  for  luggage,  for  each  adult ;  and 
shall  be  victualled  during  the  voyage  and  the  time  of  deten- 
tion at  any  place  before  its  termination,  according  to  a  scale 
subjoined  to  the  ticket.  And  it  is  expressly  declared  by  the 
ticket,  that  the  sum  paid  as  passage-money  includes  govern- 
ment dues,  and  head-money  at  the  place  of  landing,  and  every 
other  charge,  except  freight  for  excess  of  luggage.  This  was 
the  relation  between  the  passengers  and  the  charterers ;  and 
it  was  persons  standing  in  this  relation  to  the  charterers,  and 
having  these  claims  upon  them,  that  the  latter  obtained  by  the 
charter-party  a  right  to  put  on  board  the  ship.    Now  it  is  obvi- 

5* 


54  MASSACHUSETTS. 

Weston  et.  al,  v.  Train  et  al. 

■ • ■ ■ T  ■IIB--MBI  _  I  . _  _      _, I : La  ^M^M    !■ ^ -^ 

ons,  that  in  the  events  which  actually  occurred,  the  passengers 
had  a  right  to  be  supplied  by  the  charterers,  with  all  which  the 
charterers  had  stipulated  by  the  passage  ticket,  to  provide  for 
them.  That  ticket,  in  terms,  covers  a  case  of  detention  at 
any  port,  during  the  progress  of  the  voyage.  When  they 
came  on  board,  they  came  with  that  right  The  first  inquiry, 
then,  must  be,  whether  the  charterers  have,  by  the  charter- 
party,  impose^  upon  the  owners  of  the  ship,  the  performance 
of  any  and  what  part  of  the  obligation  to  the  passengers, 
which  the  charterers  assumed  by  the  passenger  tickets.  To  a 
certain  extent  it  is  clear  they  have.  According  to  the  tickets, 
passengers  were  to  be  provided  with  a  passage,  and  with  sup- 
plies during  its  continuance.  By  the  charter-party  the  owners 
have  stipulated  to  afford  room  on  board,  and  that  the  ship 
should  be  so  fitted  and  found  with  houses,  ventilators,  pas- 
sengers' lanterns,  and  cabooses,  as  to  be  in  a  suitable  con- 
dition to  transport  the  passengers ;  and  further,  that  the  ship 
shall  be  properly  victualled,  manned,  and  officered,  and  sailed 
by  them  so  as  to  make  the  voyage  to  Boston,  dangers  of  the 
seas  excepted.  But  the  important  question  is,  if  the  obliga* 
tion  of  the  ship-owners  stops  here.  The  charter-party  con- 
tains a  covenant  by  the  charterers  with  the  owners  that  the 
former  will  find  breadstuffs,  berths,  water  casks,  wat«r,  and 
fuel.  This  does  not  cover  all  the  articles  embraced  in  the 
dietary  scale  subjoined  to  the  passenger  ticket,  such  as  tea, 
salt,  and  sugar;  and  consequently  the  express  terms  of  the 
charter  do  not  make  provision  for  the  performance,  by  the 
owners,  or  by  the  charterers,  or  by  both,  of  th'e  whole  contract 
with  the  passengers.  And  it  will  be  found  of  much  moment 
to  inquire,  on  whom  rested  the  burden  of  supplying  these 
things.  On  the  one  side  it  may  be  urged  that  the  owners  of 
a  ship,  in  which  passengers  are  conveyed,  are,  primd  fadcy 
bound  to  supply  the  wants  of  the  passengers  on  the  voyage^ 
and  that  this  charter-party  is  framed  upon  that  assumption, 
and  an  express  covenant  of  the  charterers  inserted  to  restrict 
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this  dnty  of  the  owners ;  that  so  far  as  this  covenant  extends, 
the  charterers  are  bound  to  provide  for  the  passengers ;  but 
this  obligation  arises  solely  from  their  covenant,  and  cannot 
.  be  extended  beyond  its  terms.  That  if  the  charterers  were 
liable  to  the  owners  for  the  supplies  of  the  passengers  gener- 
ally, it  would  have  been  wholly  unnecessary  to  insert  a  cove- 
nant to  that  effect;  and  that  at  all  events,  an  express  covenant 
to  provide  certain  things,  to  the  exclusion  of  others,  impliedly 
negatives  a  liability  for  those  other  things  not  embraced  in  the 
covenant. 

It  must  be  admitted,  there  is  great  force  in  these  sugges- 
tions. But,  on  the  other  hand,  it  may  be  answered,  that  the 
duty  of  owners  to  supply  passengers  arises  from  their  contract 
with  the  passengers,  and  from  their  payment  of  passage-money 
to  the  owners ;  that,  in  this  case,  the  owners  made  no  con- 
tract with  the  passengers,  except  through  the  charterers ;  that 
they  only  let  to  the  charterers  the  Vessel,  for  the  transportation 
of  merchandise  and  passengers,  on  the  charterers'  account, 
and  for  their  profit ;  that  the  charterers  were  under  an  express 
contract  with  the  passengers  to  supply  them,  as  well  as  trans- 
port them  in  this  vessel ;  that  they  have  hired  the  vessel  to 
enable  themselves  to  perform  one  part  of  their  contract  only, 
that  is,  transportation ;  that  all  the  arguments  in  favor  of  a 
restricted  liability  of  the  charterers,  which  can  be  drawn  from 
the  insertion  of  an  express  covenant  by  them  to  furnish  cer- 
tain articles  to  the  passengers,  apply  with  equal  force  in  favor 
of  the  owners,  because  there  is  also  inserted  an  express  cove- 
nant by  them  to  supply  certain  other  specific  things  to  the 
passengers. 

I  consider  this  answer  satisfactory.  It  brings  my  mind  to 
what  I  believe  to  be  the  truth  of  the  case,  that  the  charter- 
party^  by  inadvertence,  did  not  make  provision  for  the  per- 
formance, either  by  the  owners  or  the  charterers,  of  the  entire 
duty  of  the  charterers  to  the  passengers.  That  it  made  no 
provision  for  certain  articles  included  in  the  dietary  scale,  and 
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not  embraced  in  the  covenant  of  the  owners,  or  of  the  cha^r 
terers,  nor  for  the  just  claims  of  the  passengers  daring  the 
detention  which  happened  on  the  voyage.  And,  consequently, 
inasmuch  as  the  duty  of  supplying  the  passengers  was  incum- 
bent'on  the  charterers,  by  reason  of  their  contracts  with  the 
passengers,  and  as  they  have  not  imposed  this  part  of  that 
duty  on  the  owners,  by  the  charter-party,  it  remained  upon  the 
charterers,  as  between  them  and  the  owners.  To  apply  these 
views  to  the  different  claims  which  are  made,  it  is  necessary 
to  divide  those  claims  into  distinct  classes. 

First  So  far  as  the  expenditures  were  for  articles  men- 
tioned in  the  express  covenant  of  the  charterers,  contained  in 
the  charter-party,  or  incurred  for  substitutes  therefor,  the  char- 
terers are  liable  for  them.  That  covenant  was  not  performed, 
by  putting  on  board,  before  sailing,  such  quantities  of  those 
articles  as  were  then  thought  sufficient  They  were  bound  to 
find  those  things  throughout  the  voyage,  however  long  it 
might  be  protracted. 

Second.  They  are  also  liable  for  expenditures  made  at 
Fayal  for  any  other  articles  embraced  in  the  dietary  scale,  and 
for  any  substitutes  therefor. 

Third,  They  are  not  liable  for  landing  and  embarking  the 
passengers,  or  for  bousing  them  on  shore,  or  for  any  expenses 
incurred  in  consequence  thereof.  These  are  substitutes  fpr 
the  room  on  shipboard,  which  the  owners  covenanted  to 
furnish ;  and  the  passengers  were  landed,  to  enable  the  master 
to  repair  his  vessel,  and  complete  the  voyage  and  earn  his 
freight. 

Fourth,  If  there  were  any  expenses  beyond  these,  (besides 
the  cost  of  the  bottomry  bond,)  which  the  master  was  neces- 
sarily obliged  to  incur  for  the  passengers,  pursuant  to  a  legal 
claim  which  the  passengers  had  on  him  as  the  representative 
of  the  charterers  under  their  contracts  with  the  passengers, 
and  Which  did  not  arise  in  consequence  of  the  passengers 
being  landed,  they  must  be  borne  by  the  charterers. 
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I  believe  these  principles  .will  enable  the  assessor  to  dis- 
pose of  all  the  items  except  the  cost  of  the  bottomry  bond. 

In  respect  to  the  claim  for  the  cost  of  raising  money  at 
Fayal,  I  am  of  opinion  that  the  owners  are  entitled  to  be  paid 
the  reasonable  and  necessary  cost  of  raising  so  much  money 
there,  as  was  spent  by  the  master  there  on  account  of  the 
charterers.  Whether  these  funds  could  and  ought  to  have 
been  obtained  at  a  less  cost  than  was  actually  paid  by  the 
master,  is  a  question  to  be  passed  on  by  the  assessor,  to  whom 
the  accounts  will  be  referred.  He  will  allow  to  the  libellants 
the  necessary  and  reasonable  expenses,  incurred  on  this  ac- 
count I  do  not  adopt,  nor  do  I  reject,  the  cost  of  the  bot- 
tomry loan,  as  the  standard  to  be  applied  to  the  case.  If  the 
master  could  reasonably  have  obtained  the  necessary  funds  in 
some  other  way,  at  a  less  expense,  only  that  lesser  expense  is 
to  be  allowed.  On  the  other  hand,  if  he  adopted  a  reasona- 
ble mode  of  raising  the  necessary  amount,  and  paid  no  more 
for  it  than,  under  the  circumstances,  it  was  fairly  worth,  and 
had  not  the  ability  to  raise  funds  there,  on  the  credit  of  the 
owners,  then  the  cost  of  the  bottomry  loan  affords  the  proper 
rate  of  charge.  I  do  not  consider  the  owners  of  the  vessel 
bound  to  send  funds  from  hence  to  Fayal,  to  pay  the  charges 
which  the  charterers  were  bound  to  pay.  These  charges  were 
their  burden ;  and  the  master,  in  raising  the  money  to  pay  them, 
acted  for  their  account,  and  so  far  as  he  acted  reasonably,  the 
charterers  are  bound.  Nor  do  I  consider  the  charterers  ex- 
empted from  this  charge  by  the  failure  of  the  owners  to  call 
upon  the  firm  of  Train  &  Co.  here,  to  send  funds  to  Fayal. 
If  Train  &  Co.  had  admitted  their  liability  for  any  part  of 
these  charges,  the  case  would  have  been  different.  But  hav- 
ing assumed  the  ground  that  the  charterers  were  not  liable  at 
all,  I  have  no  reason  to  suppose  they  would  have  made  any 
provision  for  funds  in  Fayal,  if  they  had  been  requested  to 

do  so. 
It  was  argued  that,  as  the  master,  before  sailing,  gave  a 
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bond  to  the  crown,  conditioned  to  perform  all  the  requisi- 
tions of  the  British  Pasaenger  Act,  this  placed  faim,  and  the 
owners,  upon  the  same  footing,  as  the  passenger  tickets  given 
by  the  charterers.  But  I  do  not  so  consider  it  The  passen- 
ger tickets  were  evidences  of  an  actual  contract  between  the 
charterers  and  passengers,  in  consideration  of  the  passage 
money  received  by  the  former  from  the  latter.  The  bond  is 
merely  a  security,  required  by  positive  law,  for  reasons  of 
public  policy,  creating  no  privity  between  the  owners  and  the 
passengers ;  it  is  founded  on  reasons  of  public  policy,  and  not 
on  any  consideration  received  by  the  owners  from  the  passen- 
gers; and  is  in  its  nature  collateral  to  the  actual  contract 
between  the  passengers  and  charterers.  I  have  not,  therefore, 
allowed  to  the  bond  any  weight,  in  considering  the  relative 
rights  and  duties  of  the  owners  and  charterers. 

It  was  also  urged,  that  the  clause  in  the  charter-party  re- 
specting insurance,  showed  that  the  ship  took  the  risks  which 
caused  the  expenses  in  question.  The  meaning  of  this  clause 
is  not  clear;  but  I  am  not  satisfied  it  has  any  bearing  on  this 
case.  The  best  interpretation  I  have  been  able  to  place  upon 
it  is,  that  inasmuch  as  the  owners  and  the  master,  by  force 
of  the  British  Passenger  Act,  might  be  subjected  to  expense, 
equalling  the  passage  money,  to  send  forward  the  passengers, 
in  case  of  detention  of  the  vessel  at  an  intermediate  port,  for 
a  longer  period  than  six  weeks,  during  the  voyage,  it  was 
agreed  that  they  should  be  insured  against  this  risk  at  the 
cost  of  the  ship.  It  may  be,  also,  that  there  were  other  risks 
of  a  like  kind,  intended  to  be  covered  by  such  a  policy.  I 
have  not  thorougWy  examined  the  Passenger  Acts,  to  see 
what  they  were,  if  any  ;  because  it  does  not  seem  to  me,  that 
obtaining  such  insurance,  against  risks  imposed  by  positive 
law,  has  any  tendency  to  prove,  that  as  between  the.  owners 
and  charterers,  the  former  were  to  supply  the  passengers  dur- 
ing the  voyage  or  any  part  of  it  The  owners  might  w^ell  say, 
though  it  is  your  duty  to  supply  the  passengers,  yet  for  rea- 
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sons  of  public  policy  we  are  also  made  liable  to  do  so  by 
positive  law;  against  the  effects  of  this  liability,  we  shall 
insure  at  our  own  cost,  and  yon,  as  our  agents,  shall  obtain- 
the  policy. 

It  was  also  insisted,  that  all  the  expenses  incurred  at  Fayal 
on  account  of  the  passengers  were  general  average  charges. 
There  can  be  no  doubt,  if  the  passengers  had  been  so  many 
bales  of  merchandise,  the  expenses  incurred  at  a  port  of 
necessity,  would  have  been  general  average  charges.  But  as 
they  were  men,  women,  and  children,  who  neither  receive, 
nor  contribute  in  general  average,  the  law  on  that  subject  has 
no  application  to  them,  or  to  the  expenses  incurred  in  their 
behalf. 

The  case  must  be  referred  to  an  assessor  to  determine  the 
the  amount  which  the  libellants  are  entitled  to  recover  upon 
the  principles  above  declared. 
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A  Court  of  Equity  has  jurisdiction  to  take  an  account  of  a  general  average  loss, 
and  decree  contribution  among  those  entitled  to  receive  and  boand  to  pay* 

If  a  vessel,  at  anchor,  is  dragging  towards  the  shore  in  a  gale,  but  is  in  imminent 
danger  of  beating  to  pieces  on  rocks  before  reaching  the  shore,  and  to  avoid  this 
danger  the  master  voluntarily  slips  the  cables  and  allows  the  vessel  to  be  thrown 
on  the  beach,  whereby  the  caigo  is  saved,  this  is  a  general  average  loss,  though 
no  selection  was  made  of  a  place  of  stranding. 

This  bill  in  equity  was  filed  by  citizens  of  the  States  of 
New  York  and  Connecticut,  owners  of  the  bark  Vernon,  and 
certain  insurance  companies  incorporated  by  laws  of  New 
York,  and  doing  business  in  that  State,  against  the  owners  of 
the  cargo  of  the  bark,  citizens  of  the  State  of  Massachusetts, 
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to  obtain  an  adjustment  of  a  general  average  loss  and  payment, 
by  the  defendants,  of  their  contributory  shares. 

The  case  made  in  the  bill  was,  in  substance,  as  follows  :««— 
"  Your  orators  allege  that  on  the  tenth  day  of  February,  a. 
I),  eighteen  hundred  and  fifty-three,  the  said  Sturgess,  Clear- 
man,  George  Bulkley,  and  Walter  Bnlkley,  were  owners  of  a 
certain  vessel  —  a  bark  called  the  Vernon  —  and  that  the  said 
several  corporations  were  insurers  thereon,  to  the  full  amount 
of  her  value,  against  the  perils  of  the  seas,  and  other  perils  in 
the  policies  of  insurance  mentioned ;  that  on  the  tenth  day  of 
February,  said  vessel  was  laden  with  a  cargo  of  cotton  and 
merchandise,  owned  by,  and  consigned  to,  the  said  several 
defendants,  as  appears  by  the  bills  of  lading,  here  in  Court 
produced,  and  made  a  part  of  this  biU;  that  on  said  tenth 
day  of  February,  said  vessel  set  sail  and  departed  from  Appa- 
lachicola,  in  the  State  of  Florida,  bound  for  Boston  aforesaid ; 
that  on  the  night  of  the  first  day  of  March  then  next  ensuing, 
said  vessel  was  in  Massachusetts  Bay,  in  a  heavy  gale,  and 
was  driven  with  great  force  and  violence  on  to  a  rock,  and, 
after  striking  for  some  time,  beat  over  into  deep  water ;  that 
then  both  anchors  were  let  go  with  about  thirty  fathoms  of 
chain,  when  breakers  were  discovered  under  the  stern;  that 
said  vessel  rode  at  her  anchors  till  daylight,  dragging  a  little 
every  time  she  struck,  —  at  daylight  it  was  discovered  that 
said  vessel  was  inside  some  of  the  Cohasset  rocks,  so  called ; 
that  about  nine  o'clock  A.  M.,  said  vessel  commenced  to  drag 
and  strike  very  heavily,  when  more  chain  was  payed  out  to 
prevent  her  stern  from  striking  on  a  rock;  that  said  vessel 
was  thrown  with  great  force  and  violence  on  the  rocks,  beat 
over,  and  was  exposed  to  the  full  fury  of  the  sea,  which  struck 
heavily  on  her  broadside ;  that  said  vessel  was  then,  and  the 
cargo  on  board  of  her,  was  also  in  imminent  danger  of  being 
totally  lost  and  destroyed  by  the  action  of  the  wind  and  sea ; 
and  that  the  master  thereof,  after  consulting  with  his  officers, 
deemed  it  expedient  for  the  safety  of  said  vessel  and  cargo 
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and  the  lives  of  those  on  board,  to  slip  the  cables  and  ran  her 
ashore;  that,  accordingly,  the  cables  were  slipped,  and  the 
vessel  ran  ashore  on  to  the  beach. 

^  Your  orators  further  allege  that,  afterwards,  the  cargo  on 
board  said  vessel  was  safely  landed  and  delivered  to  the  said 
defendants  respectively,  and  that  the  said  vessel  was  after- 
wards got  ojBT,  and  the  damage  occasioned  by  her  being  so  vol* 
untarily  stranded,  repaired. 

^  Your  orators  farther  allege  that  said  vessel,  her  freight  and 
cargo,  were  in  imminent  danger,  and  would,  in  all  probability, 
have  been  totally  lost,  if  the  cables  Jiad  not  been  slipped,  and 
said  vessel  run  ashore  as  aforesaid  ;  and  thcU  by  the  said  vol- 
tmUiry  stranding^  the  same  were  saved  and  preserved  to  the 
respective  owners  thereof. 

"  Your  orators  further  allege  that  by  the  said  voluntary 
stranding,  great  damage  was  done  to  said  vessel,  and  heavy 
expenses  incurred  in  consequence  thereof,  and  in  getting  her 
off  and  repairing  said  damages,  and  that  the  owners  of  said 
vessel  are  entitled  to  demand  and  receive  of  the  owners  of  her 
cai*go  their  respective  proportions  of  the  damage,  loss,  and 
expenses  so  incurred,  —  the  same  being  a  sacrifice  made  and 
incurred  by  the  owners  of  said  vessel  for  the  common  benefit 
of  the  vessel,  cargo,  and  freight,  and  all  interested  therein. 

^  Your  orators  further  show  that  in  consequence  of  the  dam*- 
age  suffered  by  said  vessel  as  aforesaid,  the  owners  thereof 
abandoned  the  same  to  the  said  corporations,  the  insurers 
thereon,  and  that  said  corporations  accepted  said  abandon- 
ments,  and  paid  the  sums  by  them  respectively  insured,  and 
thereby  became  assignees  of,  and  subrogated  to,  all  the  rights 
of  the  owners  of  said  vessel,  to  demand  and  receive  a  contri- 
bution firom  the  owners  of  the  said  cargo,  for  the  damages,, 
losses,  and  expenses  so  incurred  for  the  general  benefit. 

"  Your  orators  further  show  that  on  the  thirtieth  day  of  July 
last  past,  they  caused  to  be  prepared  a  general  average  adjust- 
ment, showing  the  amount  of  the  losses,  damages,  and  exi- 
VOL.  n.  6 
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penses  incarred  by  reason  of  the  said  voluntary  stranding,  and 
of  the  apportionment  thereof  upon  the  said  vessel,  h^  cargo 
and  freight,  and  the  several  owners  thereof,  and  that  by  said 
adjustment  it  appeared  that  the  said  Thomas  6.  Gary  ought 
to  pay  the  sum  of  three  thousand  and  seventy-two  dollars 
and  seventy-six  cents ;  the  said  Pliny  Cutler,  the  sum  of  thip- 
teen  hundred  and  sixty-eight  dollars  and  sixty-nine  cents;  the 
said  Goddard  and  Prichard,  the  sum  of  six  hundred  and  seventy 
dollars  and  fifty-four  cents;  the  said  Charles  H.  Mills  and 
Company,  the  sum  of  twenty-seven  hundred  and  sixty^ight 
dollars  and  one  cent;  the.said  O.  Eldredge  and  Company,  the 
sum  of  eight  hundred  and  thirteen  dollars  and  thirty-eight 
cents ;  the  said  George  Howe,  the  sum  of  twenty-three  hun- 
dred and  fifty-four  dollars  and  twelve  cents ;  and  that  the  ss^d 
William  Amory  is  entitled  to  receive  the  sum  of  ninety-one 
dollars  and  ninety-nine  cents,  as  will  appear  by  •  reference  tQ 
said  adjustment,  here  in  Court  to  be  produced,  and  said  sevr 
eral  defendants  were  then  respectively  requested  to  pay  the 
sums  from  them  due  as  aforesaid." 

The  answer  admitted :  *'  That,  as  they  are  informed  and 
believe,  in  the  early  part  of  March,  said  barque,  in  the 
course  of  her  said  voyage,  was  overtaken  in  Massachusetts 
Bay  by  a  heavy  gale  or  violent  storm,  accompanied  with 
snow,  by  means  of  which  she  was  in  the  night  time  driven 
with  great  force  and  violence  upon,  over,  and  into  the  midst 
of  certain  rocks,  called  the  Cphasset  Bocks,  on  the  coast  of 
Massachusetts ;  that  upon  attempting  to  anchor  her,  whilst  in 
this  situation,  it  was  found  by  those  on  board  that  her  anchors 
would  not  hold,  and  after  beating  for  some  time  upon  the  rocks, 
dragging  her  anchors,  she  was,  by  the  violence  of  the  storm, 
forced  upon  the  shore  and  involuntarily  stramded;  that  if,  as 
alleged  in  said  bill,  her  cables  were  slipped,  of  which  these 
defendants  are  Wholly  ignorant  except  as  informed  by  said 
bill,  it  was  only,  as  they  are  informed  and  believe,  when  drag- 
ging  her  anchors,  pbe  was  driving  broadside  on  with  great  force 
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and  violence  upon  the  rocks,  and  exposed  to  the  full  fury  of 
the  sea,  and  when  it  was  ascertained,  that  she  roust  inevitably 
be  beaten  to  pieces  upon  the  rocks  or  stranded  by  the  inresiQt- 
"ible  force  of  the  winds  and  waves.  And  these  defendants 
iK^hoUy  deny  that  the  stranding  of  said  vessel  was,  to  the  best 
of  the  information  and  belief  of  these  defendants,  in  any  de- 
gree the  effect  of  the  agency  of  her  master  and  crew,  and  that 
any  sacrifice  was  by  them  made  of  said  vessel,  for  the  sake  of 
the  cargo  of  these  defendants  on  board,  and  aver  that,  from 
the  aforesaid  perils  of  the  sea,  said  vessel  was  and  would  have 
been  cast  on.  shore  or  beat  to  pieces  on  the  rocks  and  wholly 
lost,  notwithstanding  all  efforts  of  those  on  board,  and,  with- 
out  the  alleged  act  of  slipping  the  cables  attached  to  the  an- 
chors of  said  vessel,  as  stated  in  said  bill.  And  these  defend- 
ants admit  that  afterwards,  said  vessel,  so  involuntarily  driven 
and  forced  on  shore  as  aforesaid,  was,  as  they  are  informed 
and  believe,  fortunately  got  off  and  repaired ;  and  that  the 
goods  of  these  defendants  laden  on  board  said  vessel,  were 
landed  and  delivered  to  them  respectively ;  but  aver  that  a 
considerable  portion  of  said  goods  was  damaged,  and  their 
value  thereby  greatly  impaired  by  the  common  perils  and  in- 
juries to  which  they  were  subjected,  as  well  as  said  vessel. 
And  these  defendants  further  admit,  that  on  or  about  the  thir- 
tieth day  of  July  last  past,  the  complainants  caused  to  be  pre- 
pared a  general  average  adjustment,  showing  the  amount  of 
the  losses,  damages,  and  expenses  incurred  by  reason  of  the 
injury  to,  and  repairs  and  getting  off  of  said  vessel,  and  of  the 
apportionment  thereof  upon  the  said  vessel,  her  cargo  and 
freight,  and  the  several  owners  thereof,  and  demanded  of  these 
defendants  the  several  sums  therein  and  in  said  bill  set  forth 
as  the  contributory  shares  of  these  defendants  respectively, 
towards  said  losses,  damages,  and  expenses ;  but  whether  said 
general  average  adjustment  is  upon  the  theory  that  these  de- 
fendants, as  owners  of  the  said  cai^o,  are  bound  to  contribute 
to  said  losses,  damage,  and  expenses,  well  and  properly  made 
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ap,  these  defendants  do  not  know,  being  wholly  ignorant  of 
the  value  of  said  vessel  and  freight,  the  amount  of  said  dam- 
ages, losses,  and  expenses,  and  not  being  satisfied  with  the 
value  affixed  to  their  said  cargo,  or  the  allowance  thereon 
made  for  sea-damage  thereto ;  but  these  defendants  then  re- 
fused and  now  refuse  to  pay  the  whole  or  any  part  of  the  said 
sums  then  and  now  demanded  of  them,  on  the  ground  that 
said  damage,  losses,  and  expenses,  were  not  incurred  by  any 
voluntary  sacrifice  of  said  vessel  for  the  safety  of  their  said 
goods  on  board  her  laden,  but  were  occasioned  remotely  and 
immediately  by  the  inevitable  and  irresistible  force  of  the 
winds  and  waves." 

The  master,  Christopher  Fay,  testified  as  follows :  — 
^'  I  was  master  of  the  bark  Vernon,  from  Appalaohicola  to 
Boston,  in  February,  1853.  We  got  into  Massachusetts  Bay 
on  the  last  day  of  February,  March  first  commenced  with 
fresh  breezes  and  snow. '  At  two,  p.  m.,  made  Nauset  Beach, 
and  run  along  the  beach.  At  four,  p.  M.,  off  Cape  Cod, 
double  reefed  the  topsails,  and  reefed  the  foresail,  furled  the 
mainsail  and  topgallant-sail.  At  five,  p.  m.,  Cape  Cod  light 
bore  south-west,  about  seven  miles  distant.  Steered  west- 
north-west  until  ten,  p.  m.,  made  a  light  bearing  west-south- 
west, hauled  up  to  north-west,  but  finding  the  water  shoaling, 
hauled  up  north-by-west.  Wind  at  this  time  hauling  to  the 
eastward,  braced  up  sharp  and  commenced  making  sail,  when 
broken  water  was  seen  on  the  lee  bow ;  put  the  ship  in  stays, 
but  she  refused  to  come  round.  The  topsails  were  braced 
sharp  back,  but  before  she  got  stern  way  on  her  she  struck, 
and  after  striking  for  some  time,  beat  over  into  deep  water. 
Let  go  both  anchors,  and  when  thirty  fathom  of  chain  was 
paid  out,  breakers  were  discovered  under  the  stern.  We  rode 
until  daylight,  dragging  a  little  every  time  she  struck.  At 
daylight,  found  we  were  inside  of  some  of  the  Cohasset 
rocks  ;•  a  ship  ashore  about  two  miles  to  the  southward,  and 
another  to  the  eastward.     At  nine,  a.  m.,  the  ship  commenced 
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to  drag  and  etrike  very  heavy ;  paid  out  on  the  chain,  to  keep 
her  stern  from  striking  on  a  rock.  For  the  safety  of  the  ship 
and  cargo,  and  lives  on  board,  slipped  both  chains,  and  let  her 
come  in  on  the  beach.  At  eleven  o'clock,  I  communicated 
with  the  shore.  At  noon,  launched  the  life*boat  overboard, 
and  got  a  line  from  the  ship  to  the  shore,  to  land  the  crew, 
who  kept  watch  on  the  beach' all  night  Previous  to  slipping 
the  chains,  the  vessel  was  thrown  with  great  force  and  vio- 
lence on  the  rock,  beat  over,  and  lay  exposed  to  the  fury  of 
the  sea,  striking  heavily  on  her  broadside ;  and  fearing  that  if 
we  held  on  in  this  position  by  her  anchors,  she  would  go  to 
pieces,  I  concluded,  after  consulting  with  the  officers,  for  the 
preservation  of  the  cargo,  vessel,  and  lives  of  all  on  board,  to 
dip  the  chains  and  let  her  go  on  the  beach.  After  procuring 
assistance  from  the  shore,  they  proceeded  to  land  and  save  the 
cargo  and  materials  of  the  vessel. 

'  ^  If  I  had  held  my  anchors,  the  ship,  in  all  human  probabil- 
ity, would  have  gone  to  pieces.  My  judgment  was,  that  by 
slipping  ray  chains  and  making  sail  on  the  ship,  we  should 
pcobably  be  able  to  save  ourselves,  the  ship's  materials,  and 
cargo.  We  had  no  pilot,  and  no  opportunity  of  getting  one.  * 
I  bad  lights  set,  and  set  off  rockets  and  blue  lights  several 
times  during  the  night,  —  the  signals  usually  used  for  pilots. 
I  had  no  idea  of  saving  the  ship,  but  only  the  materials  c^ 
her,  at  the  time  I  slipped.'^ 

INTERROGATOBY  FOR  DEFENDANTS. 

Q.  "  How  far  were  you  from  the  beach  when  you  slipped  ?  " 
A.  ^1  should  judge  five  or  six  cables  length  from  the  beach. 
It  was  not  blowing  very  heavy  at  the  time,  but  there  was 
every  appearance  it  would^  There  was  a  heavy  sea  running, 
and  the  wind  was  right  on  shore.  There  was  no  way  of  get- 
ting  out,  either  on  one  tack  or  the  other.  1  consulted  my 
officers ;  we  slipped  our  cables  between  ten  and  eleven  in  the 

6* 
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forenoon.  I  considered  the  vessel  would  be  lost,  whether  we 
slipped  or  not.  There  were  not  many  people  on  the  beach|  — 
only  ten  or  twelve.  We  got  ashore  in  our  own  boat  There 
was  a  vessel  ashore  each  side  of  us.  They  called  it  Scituate 
Beach  where  we  got  ashore,  to  the  southward  of  the  Glades." 
The  testimony  of  the  master  was,  in  all  particulars,  con- 
firmed by  that  of  the  mate. 

Curtis,  J.  This  is  a  suit  in  equity,  brought  by  the  owners 
and  underwriters  of  the  bark  Vernon,  against  the  owners  of 
the  cargo  of  that  vessel,  to  obtain  from  the  latter  contribution 
in  general  average.  The  material  facts  are,  that  the  bark, 
having  a  cargo  of  cotton  and  other  merchandise  on  board, 
belonging  to  the  defendants,  and  bound  to  Boston,  came  into 
Massachusetts  Bay,  and  on  the  night  of  the  first  day  of 
March,  1853,  in  a  heavy  gale  q{  wind  got  on  to  the  Cohasset 
rocks,  let  go  both  anchors  and  rode  till  daylight,  striking  occa- 
sionally, and  dragging  a  little  every  time  she  struck.  In  the 
morning  the  vessel  began  to  strike  more  heavily,  dragging  at 
the  same  time,  and  soon  after  was  thrown  with  great  violenpe 
on  a  rock,  beat  over  and  lay  exposed  to  the  fury  of  the  sea, 
striking  heavily  on  her  broadside;  and  the  master,  fearing 
that  if  the  vessel  held  on  by  her  anchors  in  that  position,  she 
must  go  to  pieces,  after  consulting  with  his  officers,  concluded, 
for  the  preservation  of  the  cargo  and  lives  on  board,  to  slip 
the  chains,  and  let  her  go  on  the  beach.  This  was  done,  and 
the  result  was  that  the  vessel  and  cargo  were  both  saved, 
though  both  were  damaged,  and  a  heavy  expense  incurred  to 
get  the  vessel  off. 

These  are  the  facts,  as  testified  to  by  the  master  and  mate, 
who  are  the  only  witnesses.  And  the  question  is,  whether 
they  present  a  case  for  contribution  by  the  cargo,  in  general 
average  ? 

The  requisites  of  such  a  claim  are,  a  common  peril,  a  vol- 
untary sacrifice  to  avert  that  peril,  and  present  safety  from 
that  peril  thereby  attained. 
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That  a  common  peril  was  impending  over  this  vessel  and 
cargo,  as  well  as  the  lives  of  those  6n  board,  cannot « be 
doubted.  The  danger  was,  that  the  bark  would  beat  to 
pieces  on  the  rocks,  while  holding  on  by  her  anchors.  And 
the  sacrifice  made  was,  to  cast  the  vessel  on  the  beach.  This 
"was  voluntary,  for  the  chains  were  purposely  slipped,  with  the 
design  to  have  the  action  and  force  of  the  sea  drive  the  vessel 
ashore ;  which  was  done.  There  was,  therefore,  a  voluntary 
sacrifice  of  the  vessel,  by  casting  her  on  the  beach,  and  the 
cargo  was  thereby  saved  from  the  peril,  then  impending  over 
it,  of  being  washed  out  of  the  vessel  when  dashed  to  pieces 
on  the  rocks.  It  was  argued  that  the  vessel  was  dragging 
ashore  when  the  cables  were  slipped ;  and  that  act  only  has- 
tened the  stranding,  without  in  any  manner  modifying  it;  and 
that  therefore  this  case  was  distinguishable  from  those  in 
which  the  master,  by  making  sail  on  his  vessel,  had  selected  a 
place  of  stranding,  less  dangerous  than  the'  mere  action  of  the 
wind  and  sea  would  have  carried  the  vessel  upon. 

But  this  argument  loses  sight  of  the  distinction  between 
the  peril  of  going  to  pieces,  while  holding  on  by  the  anchors 
among  the  rocks,  and  the  peril  of  stranding  on  the  beach. 
The  vessel  was  dragging  her  anchors  towards  the  shore ;  but 
she  was  also  lying  on  her  broadside  among  rocks,  striking- 
heavily,  and  exposed  to  the  fury  of  the  sea.  Though  drag- 
ging towards  the  shore,  the  danger  was,  that  she  would  go  to 
pieces  before  reaching  it  This  was  the  immediately  impend- 
ing peril ;  that  of  stranding  on  the  beach  was  more  remote, 
and  practically  it  was  very  different,  as  the  event  proved. 
This  last  peril  the  master  elected  to  encounter,  to  avoid  the 
first  It  is  quite  true  that  the  vessel,  as  well  as  the  cargo, 
were  in  more  danger  of  destruction,  while  at  some  distance 
from  the  shore,  and  beating  on  the  rocks,  than  by  going  on 
the  beach.  And  that,  in  some  sense,  it  cannot  be  said  the 
vessel  was  sacrificed,  when  she  was  relieved  from  the  greater 
peril  by  being  stranded.    But  in  the  sense  in  which  this  word 
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is  used  in  the  law  of  general  average,  the  stranding  of  the 
vessel  was  a  dacrifice.  The  fact,  that  the  peril  impending 
over  the  ship  and  cargo  would  have  destroyed  both,  if  not 
averted,  so  far  from  being  inconsistent  with  a  claim  of  this 
kind,  is  a  necessary  prerequisite  to  the  voluntary  act  of  the 
master;  and  what  is  denominated  a  sacrifice  means,  not  that 
its  subject  is  destroyed,  or  even  subjecte4  to  a  greater  danger 
than  it  was  already  in,  but  that  it  is  selected  to  suffer  alone, 
and  thus  avert  the  common  peril.  In  sapport  of  these  views, 
it  is  necessary  only  to  refer  to  the  two  cases  of  J%e  CoU  hts* 
Co.  V.  Ashby  et  al.,  13  Peters,  331,  and  Barnard  et  al.  v« 
Adams  et  al.,  10  How.  270. 

It  is  impossible  to  distinguish  the  first  of  these  cases  from 
that  at  bar.  In  that  case,  the  vessel  dmgged  her  anchors  in  a 
gale,  struck  on  a  shoal,  thumped  so  heavily  that  the  vessel 
was  in  danger  of  going  to  pieces  while  holding  on  by  her 
anchors,  and  the  master  slipped  his  cables  and  ran  her  ashore. 
The  vessel  was  lost,  the  cargo  saved.  This  was  adjudged  to 
be  a  case  of  general  average  contribution.  The  fact  that  the 
vessel  was  lost,  was  urged  in  opposition  to  the  claim ;  quia 
nihil  contribuitur  nisi  salvd  nave*  The  court  held  otherwise. 
In  the  case  at  bar  the  vessel  was  saved ;  but  the  right  to  con- 
•tribation  does  not  depend  on  the  amount  of  damage  done  by 
the  stranding. 

My  opinion  is,  that  the  complainants  have  a  claim  for  con- 
tribution, and  no  doubt  is  felt  that  there  is  jurisdiction  in 
equity  to  enforce  it  1  Story's  Eq.  §  490 ;  Ab.  on  Sh.  607 ; 
Doane  v.  Keating^  12  Leigh's  R.  391. 

ChocUe  and  F.  C.  Loring^  for  the  complainants. 

Fletcher^  contra. 
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The  Carolus,  Wiluam  Thwing,  Claimant. 

For  a  collision  occasioned  by  the  misconduct  of  .a  pilot,  employed  by  the  owner,  not 

under  any  compulsion  by  statute,  the  y^sel  is  liable. 
A  vessel  towed  by  a  steamer  is  bound  to  take  the  needful  precautions  not  to  run  into 

a  small  sailing  vessel  ahead,  which  has  not  steerage  way  by  her  sails,  and  is  moved 

only  by  sleeps. 

Thk  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court  in  a  cause  of  collision.  The  facts,  as  they  appear  to 
me  upon  the  proofs,  are,  that  about  three  o'clock,  p.  m.,  on  the 
seventh  of  December,  1853,  the  schooner  Levant,  of  the  bur- 
den of  sixty-five  tons,  left  the  lower  outside  berth  on  the  north 
side  of  the  T  wharf  in  Boston,  having  her  mainsail  and  jib 
set  and  her  foresail  partly  hoisted ;  and  having  been  swung 
clear  of  the  wharf,  with  a  range  line,  was  rowed  by  her  sweeps, 
assisted  slightly  by  a  very  light  draft  of  air  from  the  westward, 
in  a  south-easterly  direction ;  and  in  the  space  of  about'  ten 
minutes  had  proceeded  about  three  hundred  feet  from  the 
wharf.  The  ship  Carolus,  of  the  burden  of  five  hundred  and 
eighty-one  tons,  having  a  steam  tug  lashed  to  her  larboard 
side,  left  the  end  of  Lewis'^  wharf,  distant  five  hundred  and 
eighty-seven  feet  from  the  T  whe^rf,  soon  after  the  Levant 
left  the  T  wharf,  and,  towed  by  the  tug,  proceeded  also 
in  a  south-easterly  direction,  passed  inside  of  a  schooner 
at  anchor  off  the  end  of  Commeccial  wharf,  ^nd  in  at- 
tempting to  go  outside  of  the  Levant,  her  main  yard 
caught  the  leach  rope  of  the  Levant's  mainsail,  slewed  the 
Levant  round  into  collision  with  the  ship,  stove  her  boat,  in- 
jured her  mainsail,  and  inflicted  other  damage.  The  Levant, 
at  the  time  of  the  collision,  had  not  such  steerage  way  as  to 
be  fairly  under  command  of  her  helm.    The  ship  had  steerage 
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way  and  could  be  handled,  though  not  with  much  rapidity 
and  precision.  On  this  state  of  facts  it  could  hardly  be 
doubted  that  the  ship  was  in  the  wrong.  Two  vessels,  being 
on  the  same  course,  the  one  ahead  dependent  on  sweeps  and 
sails,  in  almost  a  dead  calm,  and  the  other  coming  up  with 
her  by  the  aid  of  steam,  it  is  clear  the  latter  should  seasonably 
take  such  measures  as  td  avoid  a  collision.  And  the  counsel 
for  the  claimant,  without  controverting  this  position,  has  en- 
deavored to  show  that  some  other  facts  existed  which  relieve 
the  ship  from  the  imputation  of  negligence. 

It  is  pleaded,  that  when  the  Carolus  left  her  berth  at  Lew- 
is's wharf,  there  was  no  obstacle  in  the  way,  except  the 
schooner  which  lay  at  anchor  off  Commercial  wharf;  that  it 
was  then  judicious  and  proper  for  the  ship  to  go  inside  of  that 
schooner ;  that  while  doing  so,  the  Levant  came  suddenly  out 
of  the  dock,  and  stood  directly  across  the  path  of  the  Carolus ; 
that  it  was  then  too  late  to  go  outside  the  schooner  at  anchor, 
and  there  was  not  depth  of  water  to  keep  a  course  as  far 
southerly  as  ther*  ship  was  then  steering ;  and  that,  conse- 
quently,* the  only  thing  which  the  Carolus  could  do,  was  to  go 
outside  of  the  Levant ;  and  that  this  would  have  been  suc- 
cessfully accomplished  if  the  crew  of  the  Levant  had  cooper- 
ated in  the  attempt,  by  putting  her  helm  to  the  larboard,  and 
her' main  boom  to  starboard,  and  had  hauled  away  the  jib 
and  stopped  sweeping.  That  they  did  none  of  these  things, 
and  to  their  neglect,  therefore,  the  collision  is  attributable. 
But  I  am  not  satisfied  of  the  correctness  of  these  positions. 
In  my  judgment  the  evidence  shows,  that  the  Levant  came 
away  from  the  wharf  some  minutes  before  the  Carolus  started; 
that  she  was  where  she  ought  to  have  been  seen  and  regarded 
by  the  Carolus,  when  the  latter  left  Lewis's  wharf;  that  the 
Levant  did  not  come  out  of  the  dock  suddenly,  but  in  a  usual 
and  prudent  manner.  And  I  attribute  it  as  a  fault  on  the 
part  of  the  Carolus,  that,  either  the  Levant  was  not  seen  till 
after  the  course  inside  the  schooner  at  anchor  had  been  taken. 
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or  if  seeo^  that  the  Carolas  attempted  a  hazardous  manoeuvre, 
which  was  unsuccessful  and  caused  the  damage.  Nor  do  I 
find,  upon  the  proofs,  that  the  omission  of  the  people  of  the 
Levant  to  cooperate  in  the  movement  of  the  Carolus  was 
negligence.  1  think  they  had  reason  to  believe  the  Carolus 
would  Iceep  her  course  and  go  inside  of  them,  until  it  was  too 
late  to  do  any  more  than  they  did.  It  is  true  the  pilot  of  the 
Carolus  thought  there  was  not  at  the  moment,  (an  hour's 
flood,)  depth  of  water  to  go  inside ;  but  this  was  not  known 
to  those  on  board  the  Levant ;  and  has  been  ascertained  now 
only  by  careful  soundings.  I  think,  therefore,  they  were  not 
in  fault 

It  was  pleaded  in  the  answer,  that  the  Carolus  was  under 
the  sole  charge  and  direction  of  a  pilot,  duly  licensed  to  act  in 
that  capacity  by  the  public  authorities  of  the  Statip  of  Massa- 
chusetts. If  the  (>ilot  in  charge  of  this  ship  had  not  been  se- 
lected and  employed  by  the  owner,  but  had  been  received  by 
the  master  in  obedience  to  a  requisition  of  law,  enforced  by  a 
penalty,  then,  under  the  authority  of  CartUhns  v.  Bidebothamj 
4  M.  &  S.  77,  and  the  Maria^  1  Wm.  Rob.  95 ;  the  Agricola^ 
2  lb.  10,  the  owners  would  seem  not  to  be  liable  for  the  mis- 
conduct or  mismanagement  of  the  pilot  But  in  this  instance 
the  pilot  has  testified  that  he  was  employed  by  the  owner  of 
the  ship ;  and  no  such  case  is  made  by  the  answer  as  would 
compel  an  owner  to  receive  a  pilot  on  board  under  the  statute 
laws  of  Massachusetts.  The  case  stands,  therefore,  upon  the 
general  rule  of  the  law  of  the  admiralty,  unaffected  by  statute 
provisions ;  and-  this  renders  the  vessel  liable  for  a  collision,  at- 
tributable to  the  pilot's  mismanagement  The  case  of  the 
Neptune  J 1  Dodson,  467,  is  directly  in  point,  and  though  this 
decision  has  been  overruled  by  Sir  William  Robinson,  in  the 
case  of  the  Protector,  1  Wm.  Robinson,  45,  it  was  solely  on 
the  ground  that  the  General  Admiralty  Laws  had  been  super- 
seded by  an  Act  of  Parliament,  which  had  escaped  the  notice 
of  Sir  William  Scott  when  he  decided  the  case  of  the  Nep* 
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tune ;  and  it  is  in  terms  stated,  that  the  decision  correctly  de- 
clares the  law  as  it  stood  before  that  act  The  same  rule,  as 
held  by  courts  of  common  law,  may  be  foand  in  Yates  v. 
Brown,  in  8  Pick.  R.  23,  and  the  cases  there  cited.  And  in 
Smith  V.  Condry,  1  How.  28,  it  is  said  to  be  nndoubtedly  the 
law. 

The  result  is,  that  the  decree  of  the  District  Court  must 
be  affirmed,  with  costs,  and  damages  at  the  rate  of  six  per 
centum  per  annum'  from  its  date. 

E.  D.  Sohier,  for  the  appellant 
-    Scudder,  contra. 


Amaziah  Beane  et  al.  v.  The  Schooner  Maturea. 

The  allegation  of  negligently  anchoring  bo  near  to  another  ressel,  as  to  come  m 

collision  in  a  storm  repelled. 
There  is  no  maritime  lien  created  by  a  general  average  loss,  and  consequently  the 

admiralty  has  not  jurisdiction  in  rem. 
Where  two  yessels  at  anchor  come  in  collision  whhont  faolt,  and  it  was  necessary, 

to  prevent  the  destruction  of  both,  for  one  to  slip  the  cable  and  go  ashore,  this 

gave  no  claim  against  the  other  for  a  salvage  service. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court  in  a  cause  of  collision.  The  libel  states  that  the 
schooner  Sarah  and  Adeline  being  at  anchor  inside  the  break- 
water at  the  mouth  of  the  Delaware  Bay,  on  the  night  of  the 
third  of  January,  1853,  the  Mayurka  dragged  her  anchors, 
drifted  foul  of  the  Sarah  and  Adeline,  and  after  the  two  ves- 
sels had  been  some  time  in  collision,  and  while  they  were  both 
in  imminent  danger  of  sinking  at  their  anchors  if  not  extri- 
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oated,  the  Sarah  and  Adeline  slipped  her  cable  and  drifted  to 
leeward  a  short  distance,  let  go  her  small  and  kedge  anchors, 
held  on  by  them  for  some  hours,  and  then  was  driven  on  shore 
and  wrecked. 

The  libel  is  firamed  in  three  aspects. 

First,  It  alleges  that  the  collision  occurred  through  the  neg- 
ligence of  the  people  of  the  Maynrka  in  not  having  out,  proper 
ground  tackle,  and  not  keeping  a  suitable  anchor  watch. 

Second.  If  there  was  no  such  negligence,  and  the  vessels 
came  in  ccJlision  by  inevitable  accident,  it  insists  that  the 
cable  and  anchor  of  the  Sarah  and  Adeline  were  voluntarily 
dipped,  for  the  safety  of  both  vessels,  and  upon  the  ui^ent 
request  of  the  master  of  the  Maynrka,  as  the  only  means  of 
preventing  the  destruction  of  both,  and  that  the  stranding 
which  followed  was  a  direct  and  necessary  consequence  of  the 
voluntary  sacrifice  of  the  cable  and  anchor,  and  therefore  the 
entire  loss  should  be  borne  pro  rata  by  both  vessels  and  car- 
goes as  a  general  average  loss. 

,  Third*  That  if  this  be  not  so,  the  libellants  should  be  treated 
as  salvors  of  the  Mayurkcu 

Upon  the  first  of  these  questions,  the  evidence  derived  from 
the  officers  and  crews  of  the  two  vessels,  and  of  another  ves- 
Sjsl  called  the  Harbinger,  which  was  anchored  near,  is  even 
more  than  usually  oonfiioting. 

I  have  carefully  examined  it,  with  the  endeavor  not  to  recon* 
cjile  it,  for  that  is  plainly  impossible,  but  to  arrive  at  some 
lading  facts,  in  a  manner  satisfactory  to  my  own  mind.  To 
some  extent  I  have  been  able  to  do  so ;  and  without  detailing 
the  evidence  I  will  state  what  those  conclusions  are. 

First.  I  find  that  the  Mayurka  came  into  the  harbor  before 
dark  and.  came  to  anchor,  with  her  best  bower;  that  she 
does  not  appear  to  have  drifted  before  twelve  o'clock  that 
night;  that  just  before  twelve  o'clock,  her  second  anchor 
was  dropped,  and  about  twenty-five  fathoms  of  chain  was 
payed  put 

VOL.  n.  7 
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Second.  That  the  Sarah  and  Adeline  came  to  anchor  with 
her  best  bower,  after  dark,  on  the  lee  quarter  of  the  Mayurka, 
and  by  reason  of  the  scope  of  her  chain,  when  she  swung  to 
her  anchor,  was  somewhat  astern  of  the  Mayurka. 

But  I  am  not  satisfied,  that  any  one  on  board  either  vessel 
saw  the  other  vessel,  when  the  Sarah  and  Adeline  came  to 
anchor,  nor  do  I  find  it  possible  to  determine,  with  any  ap- 
proach towards  precision,  how  near  together  they  were,  when 
the  Sarah  and  Adeline  was  first  anchored. 

Third.  I  do  not  attribute  this  failure  to  see  each  other,  to 
the  want  of  a  light  on. board  either  vessel,  for  I  am  satisfied 
there  was  no  neglect  in  this  particular;  nor  do  I  find  any 
want  of  due  care  in  the  selection  of  a  berth,  by  the  S€Lrah  and 
Adeline.  The  testimony  is  direct  and  strong  to  prove,  that 
the  master  had  the  helm,  and  the  mate  and  all  hands  were 
on  the  look-out  forward,  to  discern  a  proper  place  for  anchor- 
age. That  they  believed  they  had  selected  such  a  place  is 
probable  in  itself,  and,  as  already  stated,  there  is  not  sufficient 
evidence  to  satisfy  me,  that  in  point  of  fact,  the  Sarah  and 
Adeline  was  anchored  in  dangerous  proximity  to  the  Mayurka. 

Fourth.  I  find  that  after  twelve  o'clock  at  night,  the  ground 
tackle  of  the  Mayurka  was  sufficient,  and  was  properly  at- 
tended to,  and  that  a  suitable  anchor  watch  was  kept  on  board. 

Through  what  causes  the  two  vessels  came  together,  is  the 
difficult  question.  The  collision  occurred  in  a  dark  night,  a 
snow-storm,  and  a  violent  gale  of  wind.  The  Sarah  and 
Adeline  was  found  to  be  just  astern  of  the  Mayurka,  heading, 
in  nearly  the  same  direction,  and  almost  immediately  struck 
the  boat  of  the  Mayurka  with  her  bowsprit,  then  came  with 
her  bows  on  the  quarter  of  the  Mayurka,  her  bowsprit  sliding 
along  until  it  was  caught  between  the  mainmast  and  rigging, 
and  in  this  pbsition  the  two  vessels  lay  until  the  chain  of  the 
Sarah  and  Adeline  was  slipped,  and  she  drifted  to  leeward. 

On  the  one  side  it  is  asserted,  that  the  Mayurka  drifted  on  to 
the  Sarah  and  Adeline ;  on  the  other,  that  the  Sarah  and  Ade- 


OCTOBER  TERM,  1864.  75 

Beane  tt  al.  v.  The  Majnriui. 

line,  swinging  at  one  anchor,  was  forced  by  a  strong  current, 
when  the  squalls  luUed,  in  the  direction  of  the  Mayurka,  and 
thus  came  in  collision.  There  are  very  material  facts  sworn  to 
in  the  case,  which  tend,  and  if  they  stood  alone,  would  be  suffi- 
cient to  support  either  hypothesis.  I  will  advert  briefly  to 
some  of  them.  The  mate  of  the  Mayurka  swears  he  observed 
the  chains  carefully  after  the  small  anchor  was  let  go ;  that 
its  chain  at  no  time  bore  an  equal  strain  with  the  chain  of  the 
best  bower.  There  is  much  evidence  to  prove  that  the  relative 
positions  of  the  Mayurka  and  Harbinger  were  not  materially 
changed  during  the  night,  and  that  the  latter  vessel  had  both 
anchors  down,  and  sufficient  chain  out,  and  that  her  master, 
who  seems  to  have  been  anxiously  vigilant  during  the  night, 
was  not  aware  that  his  vessel  drifted.  The  Sarah  and  Adeline, 
a  vessel  of  nearly  the  same  size,  model,  and  burden  of  cargo  as 
the  Mayurka,  had  but  one  anchor  down,  and  about  the  same 
scope  of  chain  out  as  the  Mayurka's  best  bower  had,  after 
twelve  o'clock,  and  is  not  alleged,  and  does  not  appear  to 
have  drifted. 

On  the  other  hand,  it  is  difficult  to  believe  that  these  two 
vessels  were  anchored  so  near  each  other,,  that  the  Sarah  and 
Adeline  could,  in  that  gale,  have  come  up  into  the  wind  far 
enough  to  reach-  the  Mayurka;  and  it  is  very  difficult  to 
reconcile  the  fact,  that  as  soon  as  her  cable  was  slipped,  she 
immediately  went  astern,  with  any  other  hypothesis  than  that 
she  was  then  held  by  her  anchor.  I  attach  some  weight,  also, 
to  the  testimony  of  the  mate  of  the  Sarah  and  Adeline,  con- 
cerning the  manner  in  which  the  two  vessels  came  together. 

It  was  also  urged  that  the  Mayurka  did  not  drift  after  the 
collision.  But  more  scope  was  given  to  her  chains  after  the 
collision.  How  soon  after,  does  not  satisfactorily  appear.  If 
immediately  after,  it  would  have  a  tendency  to  prove,  that  her 
people  thought  she  had  been  drifting  and  needed  more  scope 
to  hold  her.  Some  of  them  say,  it  was  a  considerable  time  after 
the  collision,  that  more  chain  was  let  out.    Length  of  time  is 
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a  fact,  extremely  difficult  to  be  judged  of  with  accuracy,  on 
such  occasions,  and  I  have  not  been  able  to  allow  much  force 
to  this  circumstance. 

On  the  whole,  I  think  the  evidence  so  far  preponderates  in 
favor  of  the  hypothesis  that  the  Mayurka  did  drift,  that  I  con* 
sider  the  Sarah  and  Adeline  relieved  from  the  blame  which 
would  be  attributable  to  her,  if  it  had  sufficiently  appeared 
that  the  disaster  was  caused  by  her  anchoring  so  near  the 
Mayurka,  that  she  was  carried  by  the  tide  in  collision  with 
her. 

The  result  to  which  I  have  come  upon  the  best  considera* 
tion  I  have  been  able  to  give  to  the  evidence,  relieves  both 
vessels  of  blame,  and  attributes  the  disaster  to  a  vt5  major 
merely.  Of  course  the  libellant  cannot  recover,  treating  this 
as  a  simple  cause  of  collision,  and  in  this  respect  the  decree 
of  the  District  Court  must  be  affirmed. 

It  remains  to  consider  the  other  claims;  —  and  first,  that  for 
a  general  average  contribution.  This  is  a  novel  question  of 
much  interest  Whether  such  a  claim  can  ever  exist  save  as 
between  those  who  have  voluntarily  embarked  their  several 
property  in  a  common  adventure,  is  worthy  of  great  consid- 
eration. But  I  do  not  feel  at  liberty  to  express  any  .opinion 
upon  it,  because  I  consider  there  is  not  jurisdiction  in  the 
admiralty  to  try  and  determine  it.  In  Stainback  v.  Rae^  14 
How..  R.  532,  it  was  settled,  that  where  a  loss  happens  from  a 
collision  which  is  the  result  of  inevitable  accident,  without 
negligence  or  fault  of  either  party,  each  should  bear  his  own 
loss.  Viewed,  therefore,  simply  sis  a  case  of  coUision,  and 
damage  proceeding  therefrom,  the  libellants  have  no  valid 
claim.  The  question  is,  whether  in  a  proceeding  in  rem^  the 
admiralty  may  examine,  whether  a  voluntary  sacrifice  was 
made,  to  diminish  the  damage  which  would  otherwise  have 
been  suffered,  from  a  collision  without  faulty  and  may  pro- 
nounce in  favor  of  a  lien,  upon  the  vessel  benefited  by  the 
sacrifice.  I  say,  pronounce  in  favor  of  a  lien  upon  that  vessel, 
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because  it  is  clear,  if  there  is  not  a  maritime  lien  on  the  ves- 
sel proceeded  against,  for  the  amount  due  on  contribution, 
there  can  be  no  decree  against  that  vessel.  I  consider  a  pro- 
ceeding in  rem  in  the  admiralty,  to  be  a  proceeding  to  give 
eflfect  to  a  maritime  lien  arising  either  ex  contractu  or  quasi 
ex  contractu^  or  ex  delicto^  or  quasi  ex  delicto,  and  that  such  a 
lien  must  always  exist,  to  form  the  basis  of  such  a  proceed- 
ing. This  is  very  clearly,  and  I  think  accurately  stated  by 
Iford  Chief  Justice  Jarvis,  in  the  case  of  Harmer  v.  Bell, 
decided  by  the  Privy  Council  in  1852.  '^  A  maritime  lien  is 
the  foundation  of  all  the  proceedings  in  reiUy  a  process  to 
make  perfect  a  right  inchoate,  from  the  moment  the  lien 
attaches ;  and  whilst  it  must  be  admitted  that  where  such  a 
lien  exists,  a  proceeding  in  rem  may  be  had,  it  will  be  found 
to  be  eqnally  true,  that  in  all  cases  where  a  proceeding  in  rem 
is  the  proper  'course,  there  a  maritime  lien  exists,  to  be  earned 
into  effect  by  legal  process."  See  also,  16  Law  Reporter,  264, 
The  America,  and  cases  there  cited. 

If,  then,  this  rests  upon  the  existence  of  a  maritime 
lien  on  the  vessel  proceeded  against,  we  must  find  such 
a  lien  here,  or  the  process  is  misapplied.  That  no  lien, 
or  privilege  to  secure  any  thing,  arose  from  the  collision,  is 
clear.  There  was  no  claim,  whatever,  growing  out  of  the  col- 
lision. The  vessels  being  in  cfollision  without  fault,  and  being 
relieved  from  it  by  a  voluntary  sacrifice  of  their  property,  it  is 
maintained  by  the  libellants  that  they  have  a  claim' for  con- 
tribution. Suppose  this  admitted,  does  the  maritime  law 
create  a  lien  on  the  claimant's  vessel,  to  the  extent  of  its  con- 
tributory share.  This  is  settled  in  the  negative  by  the  case  of 
Cutler  V.  Racj  7  How.  R.  729.  It  was  there  held,  that  the 
maritime  law  does  not  confcnr  a  lien,  to  secure  contribution  in 
general  average;  that  the  only  lien  which  existed,  was  a 
common  law  lien,  dependent  on  possession,  and  lost  when  the 
possession  was  terminated.  In  this  case,  there  never  was  any 
possession  by  the  libellants  of  the  vessel  of  the  claimants, 
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and  it  necesearily  follows  from  this  decision,  that  no  lien  of 
any  kind  ever  existed.  At  all  events,  it  seems  to  roe,  that 
without  departing  from  this  decision,  I  cannot  say  the  libel- 
lants  have  a  maritime  lien  on  the  vessel  proceeded  against,  for 
the  contribution  due,  for  the  relief  of  that  vessel  from  collision; 
and,  consequently,  I  mpst  pronounce  against  the  libel  on  this 
ground. 

As  to  the  claim  for  salvage,  I  am  of  opinion  it  dannot  be 
maintained.  These  vessels  were  subject  to  a  common  peril, 
which  threatened  the  immediate  destruction  of  both.  It  is 
testified  by  all  the  libellants'  witnesses,  that  if  not  relieved 
from  it,  they  must  both  have  sunk  at  their  anchors.  Finding 
this  to  be  so,  and  that  he  could  not  otheri^ise  release  his  own 
vessel,  the  master  of  the  Sarah  and  Adeline  slipped  his  cable. 
It  was  his  imperative  duty  to  do  so,  to  save  his  own  vessel 
and  cargo,  and  the  lives  on  board.  To  constitute  a  salvage 
service,  there  must  be  a  voluntary  interposition  to  save 
another's  property,  by  one  under  no  legal  obligation  to  render 
the  service.  But  this  master  was  under  a  perfect  legal  obli- 
gation to  do  all  he  did,  wholly  independent  of  the  safety  or 
•danger  of  the  other  vessel.  In  the  case  of  The  Banslon^  2 
Hag.  R.  3,  where  a  passenger  had  successfully  exerted  him- 
self to  save  the  ship  and  cargo,  and  the  lives  of  those  on 
'board,  Lord  Sto well  denied  his  claim  for  salvage,  upon  the 
.'ground,  that  where  there  is  a  common  peril,  it  is  the  duty  of 
all,  to  contribute  to  the  general  safety.  There  ftre  other  cases, 
in  which  passengers  as  well  as  others  standing  in  different 
relations  to  the  shipj  have  been  allowed  salvage,  but  only 
when  they  have  assumed  responsibilities  and  rendered  ser- 
vices, which  could  not  be  required  of  them  in  the  performance 
of  any  duty.  I  do  not  consider  that  what  this  master  did, 
•under  a  clear  legal  obligation  to  his  owners  and  to  his  crew, 
to  save  his  own  vessel,  is  in  the  nature  of  a  salvage  servioe, 
ibecause  it  also  benefited  others.  It  may  be  that  the  property 
^f  others  benefited,  should  bear  some  portion  of  the  loss 
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▼olaDiarily  iocnrred,  bat  this  rests  apon  the  law  of  general 
average,  if  anywhere,  and  not  upon  a  claim  for  salvage  com- 
pensation ;  and  to  treat  this  as  a  salvage  service^  would  so 
confoood  these  distinct  subjects,  as  to  produce  great  confusion. 
and  mischief. 

As  the  daim  for  a  general  average  contribution  was  al- 
lowed in  the  District  Court,  the  decree  must  be  reversed  and 
the  libel  dismissed,  as  to  that  claim,  for  want  of  jurisdiction, 
but  without  costs. 


Georob  B.  Kellxim  et  al,^  Appellants,  vs.  Georgb  Embrsok, 

Libellant  and  Appellee. 

The  adminltj  haa  not  jarisdictioii  orer  a  libel  which  assertB  an  equitable  title  to  one 
fourth  of  a  ressel,  and  claims  an  account  of  its  earnings,  and  of  the  proceeds  of 
its  sale,  although  the  part  owners  sailed  the  vessel,  and  the  libellant  worked^  as  a 
carpcDter,  on  board. 

Kxteot  of  the  jmifldicCion  to  take  an  account,  examined. 


Thb  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  The  principal  question  argued  in  this  suit  was, 
whether  the  libel  states  a  case  within  the  admiralty  jurisdic- 
tion of  the  Court  Its  substance  is,  that  the  libellant,  together 
with  George  B.  Kellum,  Magnus  Ventris,  and  Caleb  B.  Watts, 
in  February^  1852,  purchased  the  ship  Mary  Merrill,  of  one 
Brewer,  on  their  joint  account,  and  partly  paid  for  the  same ; 
that  for  the  security  of  the  balance  of  the  purchase-money, 
Brewer  was  to  retain  the  record  title  of  the  ship,  but  the  purr 
chasers  were  to  have  the  possession  and  control,  and  employ- 
ment thereof,. for  a  voyage  to  California;  and  after  paying  the 
balance  due  to  Brewer,  the  ship  was  to  belong  to  Kellum, 
Watts,  Yentriss,  and  the  libellant,  jointly;  that  the  vessel 


80  MASSACHUSETTS. 


Kellom  «t  al,  v,  Emerson. 


made  a  voyage  to  California,  and  earned  and  received  a  large 
amonnt  of  freight  and  passage*nioney  ;  that  she  went  thence 
to  the  Sandwich  Islands,  from  whence  she  brought  home  a 
cargo  and  earned  another  large  sum  as  freight ;  that,  on  her 
return,  she  was  wrongfully  sold  by  Ventriss  and  Kellnm,  and 
at  their  request,  conveyed  by  Brewer  to  the  purchaser,  who 
having  bought  and  paid  to  Ventriss  and  Kellum,  a  large  sum 
of  money  for  her,  without  notice  of  the  libellant's  tide,  he  can- 
not follow  his  claim  to  the  vessel  into  the  hands  of  the  par* 
chaser;  that  Kellum  was  master  of  the  vessel,  and  Kellum 
and  Ventriss  ship's  husbands,  and  received  all  the  freight  dar* 
ing  the  said  voyages ;  that  the  libellant  worked  as  a  carpenter 
on  board  the  ship  before  she  sailed,  sailed  in  her,  and  worked  as 
a  carpenter  during  the  said  voyage ;  that  the  vessel  was  sailed 
on  the  joint  account  of  the  libellant,  Kellum,  Ventriss,  and 
Ward,  and  by  the  original  contract  between  them,  each  was  to 
do  all  in  his  power  to  promote  the  common  interest.  And 
the  libel  prays  that  Kellum  and  Ventriss,  who,  it  is  alleged, 
deny  the  title  of  the  libellant,  may  be  decreed  to  account,  and 
to  pay  to  the  libellant,  what  shall  be  found  due  to  him  on  ac- 
count of  his  interest  in  the  freight  and  the  proceeds  of  the 
sale  of  the  vessel. 

To  this  libel  the  respondents  excepted  for  want  of  jurisdic- 
tion, and  the  exception  having  been  overruled  by  the  District 
Court,  and  the  case  having  come  by  appeal  into  this  Court, 
the  exception  has  here  been  argued,  and  I  shall  now  state  my 
opinion  thereon. 

It  is  a  libel  by  one  of  four  part  owners  of  an  equitable  title 
to  a  vessel,  against  two  of  the  other  equitable  part  owners, 
who  acted  as  ship's  husbands,  for  an  account  of  the  earnings 
of  the  vessel  and  of  the  proceeds  of  the  sale  of  that  equitable 
title.  At  the  argument,  it  was  urged  that  the  libellant  and 
his  coowners  had  the  legal  title ;  and  the  case  was  likened  to 
a  sale,  which  passes  the  title  as  between  vendor  and  purchaser, 
the  vendor  only  retaining  a  lien  for  the  price.     But  that  lien 
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belongs  to  the  vendor,  only  because  be  is  not  obliged  to  part 
with  the  possession  of  the  thing  sold,  until  he  receives  the  price. 
The  libel  states,  that  in  this  case,  Brewer,  the  vendor,  was  to 
and  did  part  with  the  possession,  and  that  he  was  to  retain 
the  record  title  for  his  security.  I  cannot  understand  this  oth* 
wise,  than  that  the  legal  title  was  to  remain  in  Brewer  until 
the  balance  of  the  price  should  be  paid ;  that  when  paid  he 
was  to  convey  that  title ;  and  in  the  mean  time  the  purchas- 
ers were  to  have  the  possession  and  those  equitable  rights 
which  arose  out  of  the  executory  contract  of  sale.  Indeed  it 
is  only  in  this  view,  that  the  allegation,  that  the  libellant  can- 
not claim  his  interest  in  the  vessel  in  the  hands  of  the  present 
holders,  and  is  therefore  obliged  to  go  against  the  proceeds  of 
the  sale  to  them,  can  be  true.  If  the  libellant  was  a  part 
owner  of  the  legal  title  to  the  vessel,  no  one  but  himself  could 
pass  that  title  by  a  sale ;  and  the  libellant  could  follow  and  re* 
claim  his  property,  out  of  the  hands  of  those  to  whom  Brewer 
attempted  to  convey  it.  But  if  he  had  only  an  equitable  title, 
arising  out  of  an  executory  contract  of  sale,  bond  fide  pur* 
chasers  of  the  legal  title,  having  paid  a  valuable  consideration 
without  notice  of  the  respondents'  rights,  would  take  the  title 
discharged  from  the  libellant's  equities. 

Now  it  is  obvious  that  so  far  as  respects  the  proceeds  of  the 
sale,  the  case  presented  by  the  libel  is  that  of  a  breach  of  trust, 
of  which  a  court  of  equity  habitually  takes  j  urisdiction.  Brewer 
held  the  legal  title  in  trust  1.  To  permit  the  purchasers  to  ihake 
a  voyage  to  California  and  thence  back  to  Boston.  2.  To  se* 
eure  to  himself  the  payment  of  the  unpaid  residue  of  her  price. 
3.  To  convey  the  vessel  to  Kellum,  Ventriss,  Ward,  and  the 
libellant,  when  that  residue  of  the  price  should  be  paid.  In 
point  of  &ct,  on  her  return  to  Boston,  and  on  receiving  pay- 
ment of  the  balance  due  to  him,  he  conveyed  the  vessel  to  a 
third  person,  at  the  request  of  Kellum  and  Ventriss,  and  by 
this  breach  of  trust  the  libellant  was  injured.  It  is  clear  a  bill 
in  equity  would  lie  to  obtain  redress,  and  that  such  a  bill 
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would  rest,  as  this  libel  does,  upon  the  trust,  for  its  support 
The  equitable  title  of  the  libellant,  as  a  cestui  que  trusty  being 
denied,  it  must  be  tried ;  and  if  found  to  exist,  a  Court  of 
Equity  would  protect  it  and  grant  the  appropriate  relief.  But 
a  Court  of  Admiralty  has  not  jurisdiction  to  try  such  an  equi- 
table title,  and  to  grant  the  relief  appropriate  to'ii  Though 
it  may,  by  a  petitory  suit,  try  the  title  to  a  vessel,  I  apprehend 
this  must  be  confined  to  legal  titles.  I  am  not  aware  that  in 
any  case  it  has  gone  beyond  these  and  tried  and  determined 
and  undertaken  to  compel  the  performance  of  mere  trusts. 
Still  less,  that  it  has  done  so  to  determine  rights,  not  to  a  ves- 
sel, but  to  its  proceeds. 

It  is  often  said  that  a  Court  of  Admiralty  is  a  Court  of 
Equity,  acting  on  maritime  affairs.  This  is  true  when  prop- 
erly understood.  A  Court  of  Admiralty  applies  the  principles 
of  equity  to  the  subjects  within  its  jurisdiction.  But  that 
jurisdiction  difters  very  widely  from  the  jurisdiction  of  Courts 
of  Chancery ;  and  in  my  opinion  embraces  no  case,  where  an 
equitable  title,  arising  out  of  a  trust,  is  the  basis  of  the  claim, 
and  its  subject-matter  is  the  proceeds  of  a  sale  wrongfully 
made,  in  violation  of  that  trust.  I  have  looked  in  vain  for 
any  precedent  or  any  principle  upon  which  to  place  such  a 
jurisdiction.  I  am  not  aware  that  in  any  Court  of  Admiralty 
in  England,  or  in  this  country,  any  serious  attempt  has  been 
made  to  assert  it,  or  obtain  its  exercise.  The  nearest  ap- 
proabh  to  it  which  I  have  seen  is  the  case  of  Davis  v.  Child 
et  aL,  Daveis,  R.  71.  In  that  case  the  libellant  alleged  he 
had  purchased  a  vessel  in  trust  for  the  respondent^,  and  ad- 
vanced moneys  on  account  of  the  respondents  for  her  repairs 
and  supplies  in  a  foreign  port.  And  the  libel  prayed  that 
the  amount  due  to  him  might  be  decreed,  and  that  the  re- 
spondents might  accept  a  conveyance  of  the  vessel. 

Though  the  subject-matter  of  the  libel,  namely,  the  repairs 
and  supplies,  were  within  the  undoubted  jurisdiction  of  the 
admiralty,  yet  Judge  Ware  held,  that  inasmuch  as  it  would  be 
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necessary,  as  the  first  step,  to  decide  whether  the  libellant  held 
in  trnst  or  not,  the  Court  had  no  jurisdiction.  The  case  at 
bar  goes  much  beyond  that ;  for  here,  not  only  must  the  ex- 
istence of  the  trust  be  tried,  but  its  subject-matter,  the  pro- 
ceeds of  a  sale  of  a  vessel,  are  not  subjects  of  admiralty  juris- 
diction. It  was  urged  that  if  admiralty  had  jurisdiction  to 
try  the  title  to  the  vessel  and  to  decree  possession  to  the  libel- 
lant, it  would  follow  the  proceeds  and  work  out  his  rights  in 
reference  to  them ;  and  the  case  of  Shepherd  v.  Tayhr^  5  Pet. 
B.  675,  was  relied  on  as  sanctioning  this  doctrine.  But  that 
case  decides  only  that  if  a  maritime  lien,  which  can  be  en- 
forced in  admiralty,  exists  upon  a  vessel,  the  same  lien  may, 
under  some  circumstances,  attach  upon  the  proceeds;  and  if 
it  does  so  attach,  it  may  be  enforced  in  the  admiralty,  (see 
Cutler  v.  R<ie<i  7  How.  729).  But  a  part  owntr  has  no  mari- 
time lieu  on  his  own  property,  and  of  course  can  have  none 
on  its  proceeds. 

So  far  as  respects  the  claim  of  the  libellant,  to  the  proceeds 
of  the  alleged  wrongful  sale  of  his  equitable  title  to  a  part  of 
this  vessel,  I  am  of  opinion  there  is  not  jurisdiction  in  admi- 
ralty. Viewed  as  a  suit  for  an  account  of  the  earnings  of 
the  vessel  by  one  part  owner,  against  two  other  part  owners, 
it  seems  to  me  equally  difScalt  to  sustain  the  jurisdiction.  No 
doubt  is  felt,  that  a  Cqurt  of  Admiralty  may  take  an  account, 
when  it  is  necessary  to  the  exercise  of  its  jurisdiction;  as  in 
case  of  a  libel  by  seamen  for  services  on  board  whaleships, 
who  are  paid  by  a  share  of  the  catchings,  in  the  nature  of 
wages.  McLComber  v.  Tlwmpson^  1  Sum.  384.  So  it  may  give 
effect  to  an  agreement  of  consortship  among  joint  salvors; 
because,  having  a  clear  jurisdiction  over  cases  of  salvage,  such 
an  agreement,  when  it  exists,  must  be  inquired  into,  in  order 
to  make  distribution  of  the  salvage  compensation  among 
those  justly  entitled  thereto.  Andrews  v.  TFo/Z,  3  How.  568. 
In  these  and  other  cases,  which  might  be  mentioned,  an  in- 
quiry into  joint  rights,  and  the  taking  of  accounts  growing 
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out  oS  those  rights,  are  merely  incidental  to  the  exercise  of  an 
nndoubted  jurisdiction,  over  classes  of  cases  which  ordinarily 
do  not  involve  any  such  matters,  but  which  are  not  thrown 
out  of  the  jurisdiction  when  found  to  involve  them.  But  this 
is  quite  a  different  thing  from  taking  jurisdiction  over  a  class 
of  cases,  for  the  sole  purpose  of  compelling  an  aGiK>unt. 
Though  a  Court  of  Admiralty  is  not  incompetent  to  take  an 
account,  it  must  certainly  be  admitted  that  its  modes  of  pro- 
ceeding have  not  'been  framed  with  any  special  reference  to 
doing  so,  and  that  complicated  accounts  between  part  owners 
of  vessels,  and  the  rights  of  the  parties  dependent  on  them,  can 
hardly  be  worked  out  satisfactorily  in  this  jurisdiction.  The 
whole  machinery  of  references  and  exceptions,  and  the  numer- 
ous rules  of  pleading,  and  evidence,  and  practice,  which 
Courts  of  Chancery  have  found  necessary,  to  secure  the  rights 
of  parties  in  suits  for  accounts,  do  not  exist  in  the  admiralty, 
and  would  not,  in  my  opinion,  be  a  useful  addition  to  its  sim- 
ple, direct,  and  rapid  modes  of  procedure. 

This  case  presents  an  illustration  of  the  great  embarrass- 
ments which  would  attend  it  Ward  is  not  a  party  to  this 
libel ;  and  I  do  not  perceive  how  he  could  be  made  a  party. 
He  has  nothing  in  his  hands  belonging  to  the  libellant  Yet 
it  would  be  unjust  to  the  respondents  to  proceed  to  take  an 
account  in  his  absence.  When  taken,  it  ought  to  bind  all  the 
part  owners.  A  Court  of  Equity  would  absolutely  refuse  to 
proceed  until  he  should  be  made  a  party.  Wilson  et  aU  v. 
ne  City  Bank,  3  Sumn.  422;  Haffan  v.  Walker^  14  How.  a6; 
Shields  v.  Barrow,  17  lb.  141.  Upon  {mnciple,  therefore,  I 
should  be  reluctant  to  attempt  to  apply  the  admiralty  juris- 
diction to  such  a  class  of  cases,  and  I  believe  it  will  be  found 
it  has  been  refused,  whenever  an  attempt  has  been  made  to 
invoke  it. 

It  is  expressly  disclaimed  by  Lord  Stowell  in  The  ApoUo, 
1  Hag.  R.  313,  and  by  Judge  Ware  in  1  Daveis,  82.  In  the 
case  of  The  Peggy,  4  Rob.  304,  Sir  William  Scott  refused  to 
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require  bail  for  the  earnings  of  a  vessel,  in  a  cause  of  posses- 
sion, upon  the  ground  that  the  court  must  eventually  be  led 
into  discussioD  of  intricate  and  contested  causes,  relative  to 
such  'earnings,  which  it  could  not  conveniently  adjust,  and 
which  it  would  be  more  convenient  to  the  parties  to  have  left 
open  to  some  other  course  of  inquiry.  But  what  must  be 
decisive  of  this  question  here,  is,  that  in  the  case  of  TTie 
Steamer  Orleans  v.  Phasbusj  11  Peters,  175,  the  Supreme 
Court  has  expressly  declared,  that  admiralty  has  not  jurisdic- 
tion in  matters  of  account  between  part  owners.  It  was  sug- 
gested this  was  merely  an  obiter  dictum ;  but  it  cannot  be  so 
considered ;  for  that  was  a  libel  by  a  part  owner,  oneT  of  the 
prayers  of  which  was  for  an  account^  and  the  question  was 
therefore  before  the  court,  and  the  case  called  for  its  deter- 
mination. 

The  libellant's  counsel  also  relies  upon  the  allegations  in 
the  libel,  that  the  libellant  performed  work,  as  a  carpenter,  on 
board  the  vessel  in  Boston,  and  sailed  in  her,  and  did  similar 
work  during  the  voyage.  But  it  is  obvious  that  no  distinct 
substantive  claim  is  asserted  by  the  libpl,  on  this  ground.  It 
is  propounded,  that  by  the  original  contract  between  the  par- 
ties, each  was  to  do  all  in  bis  power  to  advance  the  joint 
interests.  The  allegations  on  this  subject  are  extremely  loose 
and  general,  and  I  cannot  learn  from  them  that  the  libellant 
was  acting  on  any  other  than  this  original  contract,  under 
which  he  embarked  his  services  in  the  joint  adventure,  as  the 
two  respondents  are  c^Ueged  to  have  done.  At  all  events,  it  is 
not  practicable  to  treat  this  as  a  suit  for  wages,  or  for  work 
and  labor  on  a  vessel,  because  the  libellant  was  a  part  owner, 
and  the  work  was  done,  and  the  ship  was  sailed  on  the  joint 
account  of  himself  and  the  other  owners;  and  he  cannot  in  such 
a  case  have  had  any  lien  for  wages,  or  work  and  labor,  upon 
his  own  vessel.  Whatever  claim  he  may  have  on  this  ground^ 
must  form  one  of  the  items  of  the  account  to  be  taken  of  the 
earnings  and  expenses  of  the  vessel. 

VOL.  n.  S 
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It  has  been  argued,  that  thoagh  admiralty  has  not  jarisdic- 
tion  of  matters  of  account  between  part  owners  generally,  yet 
if  the  part  owners  themselves  actually  serve  on  board  in 
different  capacities,  pursuant  to  the  original  contract  under 
which  they  become  owners,  or,  to  express  it  in  different 
words,  if  several  mariners  buy  a  vessel  to  be  navigated  by 
them  for  their  joint  profit,  the  jurisdiction  attaches.  I  do  not 
see  any  sound  distinction  between  that  case,  and  other  cases, 
upon  which  the  jurisdiction  can  be  rested. 

It  does  not  change  the  nature  of  the  case,  that  the  parties 
to  it  are  mariners.  The  jurisdiction,  in  cases  of  tort,  depends 
on  locality,  in  cases  of  contract,  upon  the  subject-matter ;  but 
under  our  system,  never  upon  the  character  or  occupation  of 
the  parties.  And  although,  in  the  case  supposed,  the  marine 
services  in  saving  the  vessel,  if  to  be  compensated  by  wages, 
or  by  something  in  the  nature  of  wages,  are  a  subject-matter 
within  the  admiralty  jurisdiction,  yet  if  those  services  are  to 
find  their  compensation  only  by  forming  an  item  in  an  ac- 
count between  part  owners,  of  which  the  admiralty  has  not 
jurisdiction,  they  must  go  with  the  principal  subject  to  which 
they  are  merely  an  incident,  and  find  their  compensation  in 
another  jurisdiction,  which  is  competent  to  examine  and  adja-* 
dicate  upon  the  whole  subject 

The  decree  of  the  District  Court  must  be  reversed,  and  the 
libel  dismissed  for  want  of  jurisdiction* 

Danoj  in  support  of  the  exception. 

Durante  contra.. 
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Albert  P.  Clabee  et  dL^  Appellants,  vs,  Enoch   Crabtrek 

Where  a  charter-partj^nntaixied  a  ooTmant  to  farnish  a  ftiU  cai^  of  salt  at  Bo- 
naire, and  no  salt  oould  be  obtained  there,  it  was  held  to  be  broken,  thoogh  it  was 
also  stipulated,  that  the  master  was  to  ''  use  the  vessers  firnds  in  payment  for  the 
salt  which  he  is  to  purchase." 

If  the  master  ascertuned  on  his  arrival,  that  no  salt  conld  be  obtained,  he  was  not 
boond  to  wait,  but  might  sail  immediately,  and  recover  empty  for  foil. 

Thib  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  a  libel  in  the  admiralty  filed  by  the  ap- 
pellee against  the  appellants  to  reoover  a  sum  of  money  al- 
leged to  be  due  for  the  hire  of  the  bark  Carniola.  The  char- 
ter-party was  entered  into  by  the  appellee,  as  master  and 
agent  for  the  owners,  of  the  first  part,  and  the  appellants  of 
the  second  part,  on  the  23d  day  of  June,  1853;  and  it  is 
thereby  declared  that  the  whole  of  the  bark,  except  the  cabin, 
and  room  necessary  for  the  crew,  stores,  &xs.,  is  let  to  the  party 
of  the  second  part,  for  a  voyage  from  Bonaire  to  Boston,  after 
discharging  at  Demarara,  cargo  taken  on  board  at  Machias  in 
the  State  of  Maine.  The  charterers  covenant  to  provide  and 
furnish  to  the  bark  at  Bonaire,  a  full  cargo  of  salt,  and  to  pay 
for  tbe  freight  of  the  vessel  fourteen  cents  per  bushel,  custom- 
bouse  measure,  for  each  and  every  bushel  delivered  at  Boston, 
payable  on  the  discharge  of  the  cargo.  The  charter-party  also 
contains  at  its  close  the  following . written  clause:  <<It  is 
further  understood  and  agreed,  that  the  master  is  to  use  the 
vessel's  funds  in  payment  for  salt,  which  he  is  to  purchase 
at  the  lowest  cash  price,  and,  on  the  vessel's  arrival  at  Bos- 
ton, the  charterers  are  to  pay  the  master,  or  his  agent,  the 
invoice  cost  of  the  salt,  export  duty,  if  any,  and  insurance  on 
amount  invested  in  purchase  of  salt  from  Bonaire  to  Boston, 
and  Boston  wharfage,  all  in  addition  to  the  freight" 
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The  vessel  went  to  Bonaire ;  the  master  was  unable  to  pur- 
chase salt,  owing  to  a  failure  of  the  supply,  and  returned  to 
Boston  in  ballast.  And  the  principal  question  is,  whether, 
under  the  provisions  of  this  charter-party,  he  can  recover  for 
dead  freight. 

If  the  charterers  ^covenanted  to  furnish  to  the  vessel  a  fcdl 
cargo  of  salt  at  Bonaire,  and  brol^e  this  covenant,  and,  in  con- 
sequence, the  vessel  returned  empty,  it  is  not  denied,  that  ac- 
cording to  the  «ettled  law,  the  charterers  must  pay  the  same 
freight  as  if  a  full  cargo  had  been  provided  and  brought;  or, 
as  it  is  generally  expressed,  empty  for  fuM.  But  it  is  denied 
that  this  is  the  effect  of  this  charter-party.  To  decide  this 
question,  it  is  necessary  to  put  an  interpretation  upon  its  very 
peculiar  provisions ;  and  in  order  to  do  so,  the  whole  instru- 
ment must  be  examined,  due  effect  allowed  to  each  part  so  far 
as  it  qualifies,  restricts,  or  explains  other  parts,  and  the  light 
of  surrounding  circumstances  applied  to  it,  to  enable  me  to 
see  what  the  parties  intended.  The  latter  is  particularly  im- 
portant in  this  case.  It  is  always  proper  for  the  Court,  as 
much  as  practicable,  to  place  itself  in  the  condition  of  the 
parties  to  written  instruments,  so  far  as  to  know  what  they 
knew,  and  contmcted  in  reference  to,  before  <M)n8truing  such 
instrument.  And  it  is  more  than  commonly  needful  to  do 
so,  when  the  instrument  contains  provisions,  manifestly 
adapted  to  and  influenced  by  peculiar  circumstances  of  the 
trade  and  business  to  which  it  relates. 

I  proceed,  therefore,  in  the  first  place  to  state  what  the  most 
material  of  those  circumstances  are.  It  appears,  that  the 
trade  in  salt,  between  Bonaire  and  Boston,  is  usually  cairied 
on  in  vessels  which  go  to  the  windward  islands  with  lumber, 
staves,  ice,  &c.,  and  having  disdiarged  their  cargoes,  proceed 
to  Bonaire.  The  salt  is  sold  by  the  government  directly  to 
the  exporter,  for  specie ;  the  governor  of  the  place  being  the 
seller.  There  are  no  mercantile  houses  established  there  to 
act  as  agents-;  and  maffters  of  the  vessels  which  take  the  sedt, 
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nsaally  purchase  it  Sometimes  specie  is  sent  out  from  here 
to  buy  the  salt;  but,  usaally,  an  arrangement  is  made  to  use 
for  that  purpose,  the  proceeds  of  the  outward  cargo. 

It  is  thus  apparent  that  the  provisions  of  this  charter-party 
are  in  accordance  with  the  usual  course  of  the  trade.  When 
the  charter-party  was  made,  the  vessel  was  lying  at  Boston, 
having  a  cargo  taken  on  board  at  Machias,  to  be  delivered  at 
Demarara :  after  delivering  that  cargo,  the  bark  was  to  pro- 
ceed to  Bonaire.  The  vessel's  funds,  that  is  the  proceeds  of 
that  outward  cargo,  were  to  be  used  in  payment  for  salt,  to  be 
there  purchased ;  and  the  master  was  to  make  that  purchase. 
Thus  far  there  can  be  no  doubt  But  it  is  strongly  urged  that, 
in  substance  and  effect,  the  whole  charter-party  taken  together, 
amounted  only  to  an  agreement  by  the  charterers,  to  receive 
and  pay  for  the  salt  in  Boston,  adding  to  its  prime  cost  and 
charges,  fourteen  cents  per  bushel.  To  this  I  cannot  accede. 
In  the  first  place,  it  converts  what  id  plainly  a  charter-party  of 
affreightment  into  a  mere  contract  to  buy  a  cargo  on  arrival ; 
and  it  is  inconceivable,  if  this  had  been  the  intention  of  the 
parties,  that  they  should  not  have  said,  in  four  lines,  If  you 
will  go  to  Bonaire  and  get  a  cargo  of  salt  for  your  bark,  and 
bring  it  to  Boston,  we  will  buy  it  of  you  there,  and  pay  you 
therefor  its  prime  cost  and  charges,  and  fourteen  cents  per 
bushel  in  addition.  To  suppose  that  merchants,  of  ordinary 
intelligence,  would  have  resorted  to  a  charter-party,  contain- 
ing all  the  usual  provisions  of  sach  an  instrument,  to  make  a 
contract  to  buy  a  cargo  of  salt  on  arrival,  is  wholly  inadmissi- 
ble. Nor  can  such  a  contract  be  reconciled  with  the  particu-* 
lar  stipulations,  any  more  than  with  the  general  frame  aud 
nature  of  the  instrument  The  charterers  covenant,  expressly^ 
to  furnish  a  cargo  of  salt  to  the  vessel  at  Bonaire,  and  to  pay 
for  bringing  it  to  Boston.  The  cargo  contemplated  was  there- 
fore to  be  their  property,  unless  there  is  something  in  the  in- 
strument which  controls  these  plain  provisions,  and  shows 
that  the  cargo  was  not  to  belong  to  the  charterers  until 
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arrival  ki  Boston.  I  peroeive  Aothing  wbJch  can  kave  this 
effect  The  fact  that  the  master  was  to  bay  the  salt  with  the 
funds  of  the  vessel,  is  eonsisteiit  with  the  covenant  of  the 
charterers  to  furnish  a  cargo,  and  -with  the  ownership  of  it  by 
them  from  the  moment  of  its  purchase.  If  he  advanced  the 
money  for  them  and  acted  as  their  agent  in  the  purchase,  they 
would  own  and  furnish  the  cargo  as  truly  as  if  one  of  them 
being  at  Bonaire  should  buy  it,  and  deliver  it  on  board.  It  is 
provided  that  insurance  may  be  obtained,  at  the  cost  of  the 
diarterers,  on  the  amount  of  the  vessel's  funds  invested  in  the 
salt ;  but  if  the  master  made  advances  to  buy  the  cargo,  the 
owners  of  the  vessel  would  have  a  lieu  on  it  for  those  ad- 
vances, and  an  insurable  interest  to  that  extent;  and,  it  is  to 
be  observed,  it  was  only  to  that  extent,  insurance  was  contem- 
plated. It  has  no  tendency,  therefore,  to  show  the  owners 
of  the  ship  owned  the  cargo. 

It  was  also  argued,  that  the  covenant  of  the  charterers  to 
furnish  a  'cargo  at  Bonaire,  was  qualified  by  the  subsequent 
provisions  of  the  charter-party  that  the  vessel's  funds  should 
be  used,  and  the  master  should  make  the  purchase ;  that  this 
was  the  only  mode  of  furnishing  the  cargo  contemplated  by 
the  parties;  and  that  inasmuch  as  providing  the  funds  and 
buying  the  cargo,  necessarily  preceded  the  furnishing  it  to  the 
vessel,  the  covenant  of  the  charterers  to  furnish  it.,  was 
dependent  on  the  covenant  of  the  master  to  provide  funds  and 
buy  it",  and  therefore  the  latter  were  conditions  precedent,  the 
non-performance  of  which  would  excuse  the  charterers  from 
keeping  their  covenant  This  position  requires  careful  ex- 
amination. The  fact  that  the  master  executed  this  charter- 
party  for  the  owners,  doea  not  change  its  legal  effect  But  it 
may  simplify  the  case,  to  suppose  the  owners  themselves  had 
executed  it  Thus  viewed,  it  would  contain  an  agreement  by 
the  owners,  that  the  funds  of  the  vessel  should  be  used  in  pur- 
chasing the  salt,  and  also  a  declaration  that  the  master  was 
to  purchase  it     But  in  what  character,  and  on  whose  ac- 
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coDnt  would  tbe  master  act?  So  far  as  he  was  to  advance 
funds  belonging  to  tbe  owners,  be  would  act  as  tbeir  agent, 
and  tbey  may  properly  be  understood  as  covenanting,  tbat 
tbey  will  tbus  advance  the  vessel's  funds  through  him,  as  their 
agent;  but  so  far  as. he  shoold  act  in  buying  the  cargo, 
he  would  act  as  the  agent  of  the  charterers ;  they  would  buy 
through  him,  and  tbe  fair  interpretation  of  the  instrument 
would  seem  to  be,  that  the  master  had  the  permission  of  the 
owdfiers  so  to  act,  and  that  they  agreed  he  should  not  volun- 
tarily neglect  to  act  in  that  capacity.  From  the  nature  of 
tbe  case,  it  camiot  be  supposed  tbey  intend  to  covenant  that 
he  should,  at  all  events,  act  as  the  agent  of  the  charterers  in 
buying  a  cargo. 

8nch  an  agency  is,  of  ^leoessity^  revocable,  and  its  execu- 
tion must  depend  upon  tbe  will  of  tbe  principals.  From  the 
Bature  of  the  case,  toot,  if  its  execution  depend  upon  condi- 
tions of  the  market,'  or  other  circumstances,  the  principals 
must  be  understood  to  take  those  risks.  Tbe  business  to 
which  the  risks  belong  being  theirs,  tbe  risks  of  failure  to 
acoooiplish  it  are  theirs  also;  and  a  third  person  cannot  be 
considered  as  assuming  them,  simply  by  agreeing  that  his 
servant  may  act  in  tbeir  beb£ilf  in  the  matter. 

Sach  exposition  of  the  charter-party  makes  it  amount  to 
this^  tbe  owners  agree  that  the  vessels'  funds  shall  be  ad- 
vanced at  Bonaire,  and  that  the  master  shall  act  as  agent  of 
the  charterers  to  buy  the  cargo ;  the  charterers  covenant  that 
tbey  will  buy  the  cargo  at  Bonaire  through  the  master ;  the 
funds  are  offered,  the  master  is  ready  to  act  as  the  charterers' 
agent,  and  buy  the  cargo,  but  there  is  no  salt  there.  The 
charterers  fail  to  keep  their  covenant,  not  because  of  a«ny  non- 
performance by  the  owner,  but  because  their  business  cannot 
be  done. 

And  this  interpretation  seems  to  me  to  be  in  accordance, 
not  only  with  the  entire  language  of  the  charter-party,  but 
with  tbe  nature  of  the  contract,  and  the  relations  of  the  par- 


92  MASSACHUSETTS. 


Clarke  ef  cd.  v,  Crabtree. 


ties  growing  out  of  it.  In  my  judgment,  it  would  lead  to 
much  confusion  and  difficulty  in  practice,  if  tbe  rights  and 
duties  of  the  owner  were  considered  as  affected,  as  claimed 
in  this  case,  by  a  stipulation  that  the  master  should  act  as 
supercargo.  We  must  consider  for  whom  he  acts,  to  whom 
the  risk  of  that  business  properly  belongs ;  and  if  found  to 
attach  to  tbe  charterer,  by  virtue  of  his  character  as  charterer, 
or  by  his  express  covenants,  or  both,  it  must  rest  with  him. 
In  this  case,  the  charterer  covenanted  to  furnish  a  cargo. 
The  risk  of  failure  belonged  to  him.  And  its  burden  was  not 
shifted  upon  the  owner,  because  the  charterer  having  no 
agent  at  Bonaire,  obtained  the  privilege  of  employing  the 
master  to  buy  the  cargo. 

The  remaining  questions  do  not  seem  to  me  to  be  attended 
with  much  difficulty. 

It  is  objected  that  the  master  waited  but  twenty-four  hours 
at  Bonaire ;  that  if  a  master  sails  away,  without  waiting  the 
stipulated  number  of  lay  days,  if  the  number  is  stipulated,  or 
a  reasonable  number,  if  there  be  no  stipulated  number,  he 
cannot  recover  for  dead  freight  Lawes  on  Ch.  Par.  34,  3d; 
Abbott  on  Sh.  463.  And  that  the  evidence  shows  three  to 
five  days  is  the  usual,  and  therefore  the  reasonable  number  at 
Bonaire.  But  the  evidence  only  proves  three  to  five  days,  the 
ordinary  time  occupied  in  taking  a  cargo  of  salt  on  board 
there ;  not  to  wait  to  find  a  cargo  ;  and  if  the  master  ascer- 
tained in  less  than  twenty-four  hours,  that  by  waiting  three  to 
five  <lays  he  could  not  obtain  a  cargo,  he  was  not  only  not 
bound  to  wait,  but  he  had  no  right  to  wait  and  impose  the 
charge  of  lying  there  on  the  charterers.  MoUoy,  B.  32,  c  4, 
§  3,  p.  3G6 ;  Blein  v.  Calaraj  2  Gal.  R.  61.  I  am  satisfied  by 
the  evidence,  that  tbe  master  found  his  further  delay  there 
would  be  useless,  that  he  did  remain  a  reasonable  time,  and 
not  being  bound  to  wait  any  specified  time,  his  departure  did 
not  deprive  the  owners  of  their  right  to  the  charter  money. 

It  was  also  insisted  that  if  the  covenant  of  the  charterers  to 
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provide  a  cargo  was  broken,  the  damages  were  bat  nominal, 
because  the  efiect  of  the  charter-party  was  to  take  up  the  ves- 
sel at  Bonaire,  not  to  send  her  there.  I  cannot  accede  to  this 
view.  Looking  at  the  course  of  the  trade,  and  the  facts  of 
this  case,  I  consider  the  charter  money  was  to  be  paid  for 
going  from  Demarara  to  Bonaire,  and  coming  thence  to  Bos- 
ton with  the  -eargo  on  board.  The  vessel  went  to  Bonaire, 
and  came  thence  to  Boston ;  the  owners  performed  all  that 
on  their  part  was  to  be  done,  and  the  fact  that  there  was  no 
cargo  on  board  on  her  homeward  voyage,  was  the  fault  of  the 
charterers,  for  which  the  owners  are  not  to  suffer. 

A  question  was  also  made  respecting  the  authority  of  the 
master  to  enter  into  such  a -charter-party,  and  the  jurisdiction 
of  admiralty  over  a  libel  upon  it.  As  to  the  authority  of  the 
master,  it  being  proved  that,  in  point ^f  fact,  such  a  charter- 
party  is  within  the  usual  limits  of  the  trade  and  eniployiuent 
of  the  vessel,  he  has  an  implied  authority,  which  is  sufficient 
And  although  adniiiaity  would  not  have  taken  jurisdiction 
over  the  contract  to  use  the  vessel's  funds  to  buy  the  cargo,  it 
16  not  necessary  to  do  so  to  sustain  this  libel,  which  is  only  to 
recover  the  freight  money  under  the  charter-party.  The  cov- 
enant as  to  the  funds  having  been  fully  kept,  by  the  readiness 
k>  advance  them  at  Bonaire,  does  not  in  any  way  affect  the 
jarisdiction  of  the  Court 

Decree  of  the  District  Court  affirmed,  with  interest  at  the 
rate  of  six  per  centum  per  annum  and  costs. 

Goodrich  and  LcUhrop^  for  the  appellants* 

Dodge^  contra. 
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Hugh  Catherwood  et  aL  v.  Loton  Gapetb  et  aL 

The  insolvent  law  of  Maasachnsctts,  which  prohibits  imprisonment  in  certain  cases, 
IS  not  a  law  aholishin;;  imprisonment  for  debt,  nor  a  law  allowing  it  under  certain 
rastrictions  and  conditions,  within  the  meaning  of  the  Act  of  Febmaiy  28, 1839, 
(5  Stat,  at  Laige,  S2I,)  and  docs  not  affect  process  oat  of  the  Conrts  of  the  United 
States. 

No  State  laws  can,  proprio  v^^rore/tiifect  the  process  of  the  Conrts  of  the  United 
States. 

The  third  section  of  the  Process  Act  of  May  19,  1828,  (4  Stat,  at  Large,  281,)  ap- 
plies only  to  State  laws  then  existing.  » 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  an  action  of  assumpsit  founded  on  two 
promissory  notes,  drawn  by  the  defendants  who  are  citizens 
of  Massachusetts,  payable  to  their  own  order,  and  indorsed  by 
them  to  the  plaintiffs,  who  are  citizens  o^Pennsylvania.  The 
defendants  having  been  defaulted  have  filed  a  petition  in  vmtr 
ing,  setting  forth  that  they  have  been  discharged  under  the 
insolvent  laws  of  Massachusetts,  and  praying  that  any  execu- 
tion which  may  be  issued  on  the  judgment,  may  be  so  framed 
as  not  to  run  against  the  bodies  of  the  defendants.  It  is 
admitted  by  the  plaintiffs  that  the  defendants  have  received  a 
discharge  under  the  insolvent  laws  of  the  State,  but  they  deny 
that  it  protects  the  defendants  from  final  process  against  their 
persgns,  issuing  out  of  this  court  In  support  of  their  petition 
the  defendants  rely  on  the  Act  of  February  28, 1839,  (5  Stat 
at  Large,  321,)  which  is  as  follows :  '*  That  no  person  shall 
be  imprisoned  for  debt  in  any  State,  on  process  issuing  out  of 
a  Court  of  the  United  States,  where,  by  the  laws  of  such 
State,  imprisonment  for  debt  has  been  abolished ;  and  where, 
by  the  law  of  a  State,  imprisonment  for  debt  shall  be  allowed 
under  certain  conditions  and  restrictions,  the  same  conditions 
and  restrictions  shall  be  applicable  to  the  process  issuing  out 
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of  the  Courts  of  the  UDited  States,  and  the  same  proceedings 
shall  be  had  therein  as  are  adopted  in  the  courts  of  such 
State-" 

The  first  part  of  this  act,  which  relates  to  States  where 
imprisonment  for  debt  has  been  abolished,  has  no  application 
here,  for  it  has  not  been  abolished  in  Massachusetts.  The 
question  is,  whether  the  seventh  section  of  the  insolvent  law 
of  Massachusetts,  (Stat  1838,  c.  183,)  is  a  law  allowing  im- 
prisonment for  debt  under  certain  conditions  and  restrictions, 
within  the  meaning  of  this  act  of  Congress.  That  section 
provides,  that  a  discharge  granted  to  a  debtor  shall  release  him 
from  certain  contracts  therein  mentioned,  and  shall  exempt 
him  from  imprisonment  on  any  process,  on  account  of  any 
debt  which  might  have  been  proved  against  his  estate.  The 
object  of  the  act  is,  not  to  allow  imprisonment  for  debt  under 
certain  conditions  and  restrictions,  but  to  prohibit  it  in  certain 
cases.  It  does  not  come  therefore  within  the  terms  employed 
by  Congress,  to  describe  the  State  laws  intended  to  be  referred 
to.  Laws  of  prohibition  of  imprisonment  are  embraced  under 
the  first  clause  of  the  act  of  Congress ;  but  to  come  under  it, 
those  State  laws  must  entirely  abolish  imprisonment  for  debt. 
If  they  permit  it  to  take  place  in  some  cases  and  prohibit  it 
in  others,  they  do  not  abolish  it,  and  the  first  clause  of  the 
act  of  Congress  does  not  apply.  On  the  other  hand  the  sec- 
ond clause  assumes  that  it  is  still  allowed,  but  conditions  and 
restrictions  imposed  on  its  exercise,  such  as  requiring  an  affi- 
davit before  an  arrest,  and  restricting  the  duration  of  the  im- 
prisonment And  the  purpose  of  Congress  was,  to  ingraft 
such  restrictions  and  conditions  upon  the  process  of  the  Courts 
of  the  United  States.  But  in  a  case  where  the  State  law  pro- 
hibits imprisonment,  it  is  plain  the  Courts  of  the  United  States 
cannot  find  in  that  State  law,  any  conditions  or  restrictions 
which  they  can  impose  on  the  exercise  of  the  right  If  they 
obey  the  State  law,  they  must  refuse  altogejther  to  allow  pro- 
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cess  of  imprisonment,  not  restrict  it,  or  impose  conditions 
on  it. 

It  is  true  the  State  of  Massachusetts  has  power  to  abolish 
imprisonment  for  debt  altogether,  or  in  certain  cases,  and  that 
such  laws  do  not  impair  the  obligation  of  the  contract.  But 
it  is  also  true,  that  such  laws  of  the  State  cannot,  proprio 
vifforej  affect  the  process  of  the  Courts  of  the  United  States^ 
Beers  v.  Houghton^  9  Peters,  359. 

It  is  necessary  to  find  some  act  of  Congress,  or  some  rule 
of  this  Court,  or  the  Supreme  Court,  adopted  under  the  au- 
thority of  an  act  of  Congress^  adopting  and  giving  efficacy 
to  such  State  law.  The  Process  Act  of  May  19, 1828,  (4  Stat, 
at  Large,  281,  §  3,)  assimilates  the  process  of  the  Courts  of 
the  United  States  to  the  proceedings  then  used  in  the  Courts 
of  the  several  States.  But  it  was  only  State  laws  then  existing, 
which  were  adopted,  and  the  insolvent  law  of  Massachusetts 
was  enacted  after  1828.  There  has  been  no  rule  of  this  Court 
altering  its  final  process  to  conform  to  the  provisions  of  the 
insolvent  law  of  the  State,  nor  any  such  rule  of  the  Supreme 
Court,  applicable  to  final  process  in  actions  at  law.  It  is  pec- 
essary,  therefore,  to  fall  back  on  the  Act  of  Congress  of  Feb- 
ruary 28, 1839 ;  and  as  that,  in  my  opinion,  does  not  reach 
the  case,  the  petition  must  be  denied  and  the  execution  issue 
in  the  usual  form. 

FiskCj  for  the  petitioou 

EngKshy  contra. 
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John  Brown  t;^.  Duchesne. 

If  there  be  one  good  plea  on  the  record,  and  a  demurer  be  filed,  alleging  that  "  the 
several  pleas  "  are  not  sufficient,  this  will  be  intended  to  be  taken  to  all  the  pleas, 
and  must  be  ovenmled. 

The  case  is  stated  in  the  opinion  of  the  Court 

CxmTis,  J.  This  is  an  action  on  the  case  for  the  violation 
of  a  patent  right.  The  defendant  pleaded  the  general  issue 
and  two  special  pleas.  The  plaintiff  demurred,  eoramencing 
his  demurrer  as  follows :  '^  And  the  said  plaintiff  says  that  the 
several  pleas  by  the  said  Duchesne,  in  manner  and  form  afore- 
said pleaded,  and  the  matters  therein  contained,  are  insuffi- 
cient to  bar  the  plaintiff,"  &c.,  in  the  usual  form  of  a  demur- 
rer. And  he  assigns  several  causes  of  demurrer  specially. 
Wifliout  regard  to  the  defects  of  form  specially  pointed  out, 
if  this  demurrer  is  taken  to  all  the  pleas,  and  any  one  is  found 
good,  the  demurrer  must  be  overruled.  There  is  certainly  one 
good  plea,  for  the  general  issue,  in  the  usual  form,  is  upon  the 
record.  And  it  is  clear  the  demurrer  covers  all  the  pleas. 
It  applies  in  terms  to  the  several  pleas,  which  means  all  the 
several  pleas.  There  is  a  settled  form  of  replying  to  one  or 
more  pleas  to  the  exclusion  of  others,  which  is  '<  as  to  the  said 
pleas  by  the  said  defendant  secondly,  or  secondly  and  thirdly 
above  pleaded,"  &c.  When  not  thus  restricted,  the  legal  in- 
tendment is,  that  all  are  included  in  the  answer  made  to  them. 

The  demurrer  must  be  overruled. 

£,  H,  Danay  Jr.j  in  support  of  the  demurrer. 

L  J.  Austin^  contra. 

VOL.  n.  9 
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Ex  PARTB   MiCHABL   CrBGQ. 

A  Court  of  Becord,  without  any  derk  or  prothonotaiy,  or  other  recording  officer, 
distinct  from  tjbe  Judge  pf  snch  Conr^  i$  not  competent,  onder  the  Act  of  April 
14, 1802,  (2  Stat,  at  Large,  153,)  to  reoeiye  an  alien's  proliminary  dedaration  of 
his  intention  to  become  naturalized. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  an  application  by  Michael  Cregg,  an 
alien,  to  be  naturalized.  To  show  a  compliance  with  the  re- 
quirement of  the  Ajot  of  Congress  to  make  a  preYious  declara- 
tion of  intention  to  become  naturalized,  be  produces  a  pap^ 
which  purports  to  be  a  copy  of  a  declaration  made  by  him  in 
the  Police  Court  of  the  City  of  Lynn,  in  the  State  of  Massa* 
chusetts.  It  is  admitted  by  the  petitioner  that  T.  B.  Newell, 
Esq.,  who  signed  this  paper  as  Clerk,  was  also  the  Judge  of 
thq,t  Police  Court,  and  that  there  was  no  other  Ju4ge  ot  Clerk 
thereof  at  the  time  when  the  petitioner's  declaration  was 
made.  The  question  is,  whether  the  Police  Court  of  Lynn 
was  competent  in  point  of  law  to  receive  this  declaration. 

This  question  depends  on  the  Act  of  Congress  of  April  14, 
1802,  (2  Stat  at  Large,  153,)  which  prescribes  the  conditions 
upon  which  aliens  may  be  admitted  to  be  citizens  of  the 
United  States.  The  first  of  those  conditions  allows  the  pre- 
liminary declaration  to  be  made  on  oath  or  affirmation,  before 
the  Supreme,  Superior,  District,  or  Circuit  Court  of  some  one 
of  the  States.  And  the  third  section  of  the  Act  is  as  follows : 
^*  And  whereas  doubts  have  arisen  whether  certain  Courts  of 
Record  in  some  of  the  States,  are  included  within  the  descrip- 
tion of  District  or  Circuit  Courts ;  be  it  further  enacted,  that 
any  Court  of  Record  in  any  individual  State  having  common 
law  jurisdiction,  and  a  seal  and  clerk  or  prothonotary,  shall 
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be  considered  as  a  District  Court  within  the  meaning  of  this 
Act." 

In  Ex  parte  Gladkill^  8  Met*  16^,  the  Supreme  Ck}urt  of 
Massachusetts  decided,  that  the  JPolice  Court  of  Lowell  was  a 
Court  of  Record  having  common  law  jurisdiction.  The  Po- 
lice Court  of  Lynn,  which  was  established  by  statute,  1849, 
c*  86,  is  so  far  identical  with  the  Police  Court  of  Lowell,  in 
respect  to  its  presiding  Justice,  the  mode  of  his  appointment, 
the  tenure  of  his  office,  the  jurisdiction  of  the  Court,  and  the 
record  of  its  proceedings,  that  we  are  satisfied  that  decision 
applies  to  those  particulars  in  this  case,  and  we  see  po 
sound  reason  to  doubt  that  the  Police  Court  of  Lynn  was  a 
Court  of  Record,  having  a  common  law  jurisdiction.  But 
two  questions  still  remain,  —  whether  that  Court  had  a  Clerk 
and  a  seal.  In  the  Act  for  organizing  the  Court,  (§  7,)  the 
Justice  is  directed  to  keep  a  fair  record  of  all  proceedings 
therein.  In  th^  case  of  Ex  parte  GtadhiU^  the  Chief  Justice 
says :  ^  It  might  be  argued  that  the  Aot  of  Congress  intended 
to  limit  the  power  to  a  Court  having  a  separate  recording  offi- 
cer, whose  act  should  authenticate  its  doings,  and  that  the  sig« 
nature  of  a  separate  recording  officer  might  add  something  to 
the  credit  due  to  an  authenticated  transcript.  On  the  other 
band,  it  might  be  urged  with  some  plausibility,  that  if  the 
Judge  is  specially  vested  by  law  with  the  clerical  authority, 
the  Court  has  a  Clerk  within  the  letter  and  equity  of  the 
statute."  This  question  that  Court  had  not  occasion  to  de- 
cide ;  and  did  not  attempt  to  decide ;  because  by  another  Act, 
(St  1838,  c.  147,  §  2,)  the  Police  Court  of  Lowell  was  author- 
ized to  appoint,  and  had  in  fact  appointed  a  Clerk,  before  the 
declaration  then  in  question  was  made.  We  are  of  opinion, 
that  the  Police  Court  of  Lynn,  in  which  the  Justice  was  the 
recording  officer,  was  not  a  Court  having  a  Clerk,  within  the 
meaning  of  the  ^ct  of  Congress.  Certainly,  it  does  not  ooiQe^ 
within  the  terms  of  that  Act,  which  clearly  imply  that  there 
may  be  Courts  of  Record   having  a  seal  and  common  law 
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jurisdiction,  bat  no  Clerk  or  prothonotary,  and  that  such 
Courts  are  not  included  by  the  Act  Yet  how  could  this  be, 
if  it  were  enough  that  the  presiding  Justice  should  himself 
record  the  proceedings?  A  Court  of  Record  necessarily  re- 
quires some  duly  authorized  person  to  record  the  proceedings. 
When  the  Act  speaks  of  Courts  of  Record,  it  speaks  of  Courts 
whose  proceedings  are  duly  recorded  by  authorized  persons ; 
and  when  it  says,  "  having  a  Clerk  or  prothonotary,"  it  super- 
adds the  requirement,  that  those  proceedings  shall  be  recorded 
by  one  of  those  officers.  Unless  the  Act  be  so  construed,  the 
requirement  of  a  Clerk  or  prothonotary  would  have  no  mean- 
ing. The  Act  would  have  the  same  construction  as  if  it  were 
stricken  out;  because  the  words.  Court  of  Record,  w^ould 
carry  with  them  the  necessity  of  having  the  proceedings  re- 
corded by  some  one  by  authority  of  law.  Nor  do  we  con- 
sider it  a  vain  and  useless  precaution,  to  confine  the  power  to 
naturalize  aliens,  to  Courts  in  which  one  of  those  officers  is 
found.  • 

In  Spratt  v.  Spratt^  4  Peters,  393,  it  was  declared  by  the  Su- 
preme Court,  that  the  various  Acts  on  the  subject  of  naturali- 
zation submit  the  right  of  aliens  to  Courts  of  Record.  They 
are  to  receive  testimony,  to  compare  it  with  the  law,  and  to 
iudge  on  both  law  and  fact  If  their  judgment  is  entered  on 
record  in  legal  form,  it  closes  all  inquiry,  and,  like  any  other 
judgment  of  a  Court  having  jurisdiction,  is  complete  evidence 
of  its  own  validity. 

The  importance  and  value  of  this  privilege  of  citizenship, 
which  is  conclusively  and  finally  bestowed  by  the  act  of  the 
Court  having  jurisdiction,  should  prevent  us  from  allowing 
less  than  its  full  weight,  to  any  requirement  by  Congress 
which  tends  to  restrict  this  power,  to  those  tribunals  which 
may  be  supposed  most  competent  to  exercise  it  And  cer- 
tainly, there  would  seem  to  be  no  propriety  in  intrusting  to  a 
Court,  which,  in  the  exercise  of  its  common  law  jurisdiction, 
cannot  pass  finally  on  any  matter  of  law  or  fact,  affecting 
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property  to  the  amount  of  one  dollar,  to  make  a  final  decision 
upon  all  questions  of  law  or  fact  involved  in  an  application 
for  this  great  right,  so  as  to  make  an  absolute  and  unimpeach- 
able grant  of  it. 

Now  it  is  generally  true,  that  a  Court  of  Record,  which  is 
without  a  Clerk  or  prothonotary,  is  not  only  a  subordinate  tri- 
bunal, but  one  to  which  a  very  narrow  and  comparatively  un- 
important jurisdiction  is  intrusted. 

It  is  also  true  that  there  is  more  security,  that  its  proceed- 
ings will  be  correctly  recorded  and  certified,  if  it  has  such  an 
officer  charged  with  those  particular  duties. 

Congress  might  well  have  had  both  these  things  in  view, 
when  it  required  the  Court  to  have  such  an  ofiicer.  And  we 
are  of  opinion,  that  a  Court  not  having  such  an  officer,  does 
not  possess  the  authority  conferred  by  the  Act 

As  to  the  other  question,  respecting  the  seal,  we  do  not  find 
it  necessary  to  determine  it.  The  transcript  produced,  says  it 
is  under  the  seal  of  the  Court,  but  the  paper  bears  no  seal. 
Whether  the  Court  has,  in  point  of  fact,  adopted  a  seal,  we 
do  not  know.  Whether  if  it  has  done  so,  it  can  be  deemed  a 
Court  having  a  seal,  that  is,  a  genertd  seal,  forming  one  of  the 
legal  means  of  authenticating  its  proceedings,  within  the 
meaning  of  this  Act  of  Congress,  we  give  no  opinion. 

The  District  Judge  concurs  in  this  decision,  and  the  appli- 
cation for  naturalization  must  be  denied. 

Argued  ez  parte  by  B.  S.  Treanor^  for  the  petitioner. 

9* 
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Joshua  C.  Mato  et  al.  vs.  Jesse  Snow  et  oL 


Where  a  master  of  a  fishing  yessel  agreed  with  the  managing  owner  to  take  her  for 
the  season  and  go  to  the  "  Banks  "  ood6shing,  the  owners  to  have  one  qnaiter  of 
the  fish  and  oil,  and  three  eighths  of  the  boanty ;  the  residue  to  belong  to  himself 
and  his  crew,  and  to  be  applied  first  to  pay  the  bills,  and  then  any  balance  re- 
maining to  be  divisible  among  ihe  master  and  crew ;  the  master  to  have  the  yessel 
fitted  where  he  pleased,  and  have  the  fish  cored  by  whom  he  should  choose ;  and 
the  master  hired  the  crew  and  purchased  tiie  provisions  and  supplies  for  the  voy- 
age. It  was  held,  that,  on  these  facts,  he  was  owner  pro  hoc  vice,  and  that  he,  and 
not  the  general  owners,  were  responsible  for  the  "  small  generals." 

The  Stat,  of  1813,  (3  Stat,  at  Large,  p.  2,  ^  1,)  furnishes  no  ground  for  a  distinction 
in  this  respect  between  codfishing  and  other  voyages. 

Although  the  master  is  owner  for  the  voyage,  the  general  owners  may,  neverthelesfl, 
be  liable  for  supplies,  upon  the  ground  of  an  agency  for  the  owners  to  pn>cnre 
them,  arising  out  of  the  particular  terms  on  which  he  hires  the  vessel. 

And  here  the  owners  were  liable  for  certain  articles,  because,  by  the  contract  of  let- 
ting to  the  master,  they  were  to  procure  and  pay  for  such  articles  before  the  be^ 
ginning  of  the  voyage ;  and  they  having  authorized  him  to  buy  them,  it  was  con- 
sidered that  they  made  him  their  agent  therefor,  not  because  he  was  master,  but 
by  virtue  of  the  particular  authority  so  given. 


The  case  is  stated  in  the  opinion  of  the  Court. 

■ 

Curtis,  J.  This  is  a  suit  in  the  Admiralty,  against  the 
owners  of  the  fishing  schooner  Lydia  &  Polly,  to  recover  the 
price  of  supplies  furnished  to  that  vessel  by  the  libellants. 
The  supplies  were  of  three  kinds:  first,  ship-chandlery;  sec- 
ond, that  class  of  articles  commonly  called  in  the  fishing  busi- 
ness, '*  great  generals ;  ^  third,  what  are  denominated  in  that 
business  "  small  generals.'' 

For  the  amount  of  the  first  two,  the  respondents  made  a 
tender  before  suit,  which  they  pleaded  in  their  answer,  and 
the  District  Court  found  it  to  be  sufiicient.  In  that  respect, 
with   the  exception  of  one  item,  the  decree  of  that  Court 
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has  not  been  seriously  contested,  and  I  see  no  reason  to  dis- 
turb it.^ 

Upon  the  question  of  the  liability  of  the  respondents  for 
the  "  small  generals,"  it  is  necessary  to  ascertain  their  relation 
and  that  of  the  master  to  the  vessel,  when  the  supplies  were 
procured.  The  libellants  have  produced  the  testimony  of  the 
master,  and  he  is  the  sole  witness  in  the  cause.  He  testifies, 
that  about  the  last  of  February,  1853,  he  agreed  with  the 
managing  owner  of  the  vessel,  to  take  her  for  the  season  and 
go  to  the  ''  Banks "  codfishing ;  that  the  owners  were  to  have 
one  quarter  of  the  fish  and  oil,  and  three  eighths  of  the 
bounty ;  the  residue  was  to  belong  to  himself  and  his  crew, 
and  to  be  applied  first,  to  pay  the  bills,  and  then  any  balance 
remaining  would  be  divisible,  among  himself  and  the  crew : 
that  he  was  to  have  this  vessel  fitted  where  he  pleased,  and 
have  the  fish  cured  by  whom  he  should  choose ;  that  he  hired 
the  crew,  and  purchased  the  provisions  and  supplies  for  the 
voyage. 

Upon  these  facts,  it  is  clear  the  master  was  owner  pro  hac 
vice^  and  he,  and  not  the  general  owners,  was  responsible  for 
the  "  small  generals."  Webb  et  al.  v.  Pierce  et  al^  1  Curtis, 
104.  The  libellants,  however,  insist,  that  though  this  may  be* 
the  law  generally,  it  is  not  applicable  to  vessels  engaged  in 
the  codfishery  under  the  Acts  of  Congress,  or  that  if  it  is,  the 
special  facts  of  this  case  take  it  out  of  that  general  rule.  It 
is  certainly  true,  that  though  a  master  be  owner  for  the  voyage, 
the  general  owners  may  nevertheless  be  liable  for  supplies. 


1  The  liabilitj  of  the  respondents  for  the  "great  generals  "  and  the  ship-chandlery 
bill  waa  not  contested  by  them  here  or  in  the  Court  below ;  and  they  had  ofiered  to 
pay  for  the  same  before,  and  in  their  answer ;  and'  I  am  informed  that  in  the  Dis- 
trict Coart,  Spbaoub,  J.,  on  the  question  of  tender,  hddy  that  an  offer  to  pay,  made 
m  good  faith,  with  undisputed  ability  and  readiness  to  perform,  renewed  in  the  an- 
swer in  Court,  was  a  good  and  sufficient  tender  in  the  Admiralty,  although  origi- 
nally accompanied  with  a  request  for  a  receipt,  and  although  the  money  was  not 
sobseqnenily  brought  into  Court. 
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upon  the  ground  of  an  agency  for  the  owners  to  procure  them, 
arising  out  of  the  particular  terms  on  which  he  hires  the  yes- 
eel.  This  case  affords  an  illustration.  For  what  is  called  the 
ship-chandlery  bill,  the  owners  are  liable  in  this  case;  because, 
by  the  contract  of  letting  to  the  master,  the  owners  were  to 
procure  and  pay  for  these  articles  before  the  beginning  of  the 
voyage,  and  when  they  authorized  the  master  to  buy  them, 
they  thereby  made  him  their  agent  for  that  purpose ;  not  be* 
cause  he  was  master,  but  by  force  of  the  particular  authority 
thu9  given  to  him. 

But,  aside  from  such  an  authority,  I  do  not  fiiid  any  dis- 
tinction, as  to  ownership  pro  hoc  vice  and  its  consequences, 
between  fishing  and  other  voyages,  and  none  appears  to  have 
been  made  in  any  case  which  I  have  seen.  I  have  been  re« 
ferred  to  the  case  of  Harding  v.  Souther  et  aLy  decided  by  the 
Supreme  Court  of  Massachusetts  in  1853,  and  not  yet  re<^ 
ported,  in  which  it  was  held  that  the  general  owners  of  ^  ves- 
sel engaged  in  the  mackerel  fisheiry,  were  liable  for  the  wages 
of  the  cook.  But  I  understand,  that  decision  rests  upon  the 
principle  above  indicated ;  that,  without  regard  to  who  was 
owner  for  the  voyage,  the  usages  of  the  business  included  au- 
thority to  the  master,  to  hire  a  cook  on  account  of,  and  to  be 
paid  by,  the  general  owners. 

It  was  suggested  that  the  language  of  the  Act  of  1813,  c.  2, 
§  1,  (3  Stat,  at  Large,  p.  2,)  implies  that  the  owners  have  the 
control  of  the  crew.  But  the  word  owner,  occurring  in  con- 
nection With  the  discharge  of  the  crew,  may  well  mean  own- 
ers pro  ha>c  vice.  And  if  it  be  taken  to  mean  the  general 
owners,  it  does  not  prove  that  Congress  intended  to  prohibit 
such  a  letting  of  the  vessel  to  the  master,  as  would -make  him 
the  temporary  owner,  as  to  third  persons  furnishing  supplies. 
This  is  a  subject  which  does  not  seem  to  have  been  at  all 
within  the  view  of  Congress ;  and  I  think  it  would  not  be 
safe  or  warranted  to  declare  it  was  intended  to  make  a  dis- 
tinction between  fishing  and  other  vessel^  in  this  particular* 
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Iq  Windsor  v.  OuUs^  7  Greenl.  261,  and  Houston  v.  Darlings  4 
Shep.  413,  the  Sapreme  Court  of  Maine  has  applied  to  the 
owners  of  fishing  vessels,  the  same  rule  of  law  as  is  applied 
to  the  owners  of  other  vessels ;  and  I  consider  it  correct  to  do 
so.  Nor  do  I  find  any  thing  in  the  circumstances  of  this  par- 
ticular case  to  take  it  out  of  the  general  rule.  There  are  some 
loose  statements  by  the  master,  mostly  made  in  answer  to 
very  leading  interrogatories,  concerning  his  having  received 
directions  from  the  managing  owners  as  to  hiring  men  and 
furnishing  supplies.  But  I  am  satisfied,  by  a  careful  consid- 
eration of  bis  evidence  and  of  the  surrounding  circumstances, 
that  what  was  said  was  advisory  merely,  and  was  not  in- 
tended, and  ought  not  to  be  taken,  to  change  the  substantial 
relation  of  the  parties,  or  to  confer  on  the  master  an  authority 
to  purchase  the  *^  small  generals"  supplies,  on  the  general  own- 
ers' account  As  to  the  item  for  money  borrowed,  the  master 
had  no  authority  to  borrow  money  as  the  agent  of  the  own- 
ers ;  and  if  he,  in  fact,  applied  some  of  it  to  pay  for  articles 
which  he  purchased  for  the  owners,  he  also  had  credit  for 
what  he  thus  paid  in  his  account  with  the  owners.  He 
must  be  taken  to  have  borrowed  it  on  his  own  account,  and 
applied  a  part,  as  his  own  money,  to  the  owners'  use. 

Decree  affirmed,  with  costs  for  the  respondent 
•    William  Brigham^  for  the  appellants. 

H.  A.  Scudder^  contra. 


Edwaed  Matthews  vs.  Nathan  Mattoews. 

There  being  four  counts  in  a  declaration,  each  founded  on  an  alleged  submission 
and  award,  a  plea  purporting  to  answer  the  whole  action,  but  alleging  only  a 
reroeation  of  one  submission,  and  not  showing  which  one  of  the  four  alleged,  is 
bad  on  general  demurrer. 
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A  plea  to  an  action  of  debt  on  an  award,  that*  t2ie  referees  never  made  any  soeh 
award  as  is  averred  in  the  declaration,  is  bad,  as  amoonting  to  the  general  issue. 

Ordinarilj,  notice  of  an  award  need  not  be  averred ;  aliter  if  it  be  specially  pro- 
vided in  the  submission  that  notice  shall  be  given  to  the  parties. 

An  averment  that  an  award  was  doly  published,  is  equivalent  to  an  averment,  thai 
the  notice  of  the  award,  required  by  the  submission,  was  given. 

An  action  of  debt  lies  for  two  sums,  distinctly  awarded,  the  one  for  damages,  and 
the  other  for  costs ;  and  the  omission  to  add  them  together,  and  go  for  the  sum  of 
both,  as  a  sum  single,  is  bad  only  on  special  demnrrcr. 

A  count  on  an  award,  that  on  the  delivery  of  a  release  and  the  payment  of  a  sum 
of  money  by  the  defendant  to  the  plaintiff,  the  plaintiff  was  to  deliver  a  release 
to  the  defendant,  no  averment  of  readiness  or  offer  by  the  plaintiff  to  release  the 
defendant,  is  bad  on  general  demurrer. 

A  count  showing  differences,  a  submission  of  them,  an  award  upon  those  differ- 
ences, of  a  sum  of  money  to  the  plaintiff,  though  very  general,  is  good  on  gen- 
eral demurrer. 


This  was  an  action  of  debt  in  four  counts.  As  the  qnes* 
tions  arose  upon  a  part  of  the  pleadings,  it  is  necessary  tpset 
out  their  substance.     The  declaration  was  as  follows  :  -— 

First  count.  For  that  whereas  certain  differences  having 
arisen  and  being  depending  between  the  said  plaintiff  and 
the  said  defendant,  the  said  plaintiff  and  defendant  hereto- 
fore', namely,  on  the  eighth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-two,  at  Boston, 
aforesaid,  by  a  certain  indenture  bearing  date,  namely,  the 
day  and  year  aforesaid,  after  reciting,  among  other  things, 
that  the  said  parties  had  had  for  many  years  numerous  trans- 
actions and  dealings  one  with  the  other,  and  had  at  times 
stood  in  the  relation  of  partners,  and  at  other  times-  in  the 
relation  of  agents  one  for  the  other,  and  had  at  various  times 
assumed  and  incurred  liabilities  one  for  the  other,  and  had  in 
divers  other  ways  been  connected  and  interested  in  business 
and  property,  and  that  said  plaintiff  and  defendant  were 
desirous  of  settling  up  and  closing  all  their  matters,  and  to 
that  end  of  ascertaining  the  true  state  of  the  accounts  be- 
tween them,  and  of  the  indebtedness  of  one  to  the  other,  and 
of  the  respective  rights  and  liabilities  of  each  in  relation  to 
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any  and  all  mattersy  and  to  any  and  all  property  real  and  per- 
sonal, and  any  interest  therein  of  every  nature  and  descrip- 
tion in  any  way  connected  with  any  transaction  between  the 
said  plaintiff  and  defendant,  or  which  was,  or  could  be  in  any 
way  a  matter  of  difference  between  them,  so  that  the  respec- 
tive rights  of  the  said  plaintiff  and  defendant,  to  any  property, 
real  and  personal,  or  to  any  interest  therein,  or  under  any 
agreement  thereto,  might  be  ascertained,  and  the  requisite 
acts  be  done,  and  conveyance  made  by,  from,  and  to  each 
parly,  in  order  to  fix,  establish,  and  settle  such  rights,  and  so 
that  the  outstanding  liabilities  of  the  said  plaintiff  and  de- 
fendant, whether  joint  or  of  one  for  the  other  might  be  deter- 
mined, and  the  same  be  assumed  and  discharged  by  the 
proper  party,  and  the  indebtedness  of  one  to  the  other  might 
be  paid  and  satisfied,  and  so  that  all  matters  between  the  said 
plaintiff  and  defendant,  or  in  regard  to' which  there  was  or 
could  be  any  difference  between  them,  might  be  adjusted,  set- 
tled, and  closed  up,  did  refer  and  submit  all  said  matters  so  by 
them  flesired  to  be  settled  as  aforesaid,  to  the  arbitration  and 
decision  of  James  W.  Convers,  Harrison  Fay,  and  Abel  O. 
Farwell,  merchants,  and  doing  business  in  said  city  of  Bos- 
ton, arbitrators  indifferently  elected  and  named  as  well  by  and 
on  the  part  and  behalf  of  the  said  defendant,  as  by  and  on 
the  behalf  of  the  said  plaintiff,  and  in  and  by  said  indenture 
did  empower  said  Converse,  Fay,  and  Farwell,  in  any  award 
they  or  a  majority  of  them  might  make  and  publish  in  rela- 
tion to  any  and  all  of  the  matters  submitted  to  them  as  afore- 
said, to  direct  either  said  plaintiff  or  defendant  to  specifically 
perform  any  contract  subsisting  between  them,  the  said  plain- 
tiff and  defendant,  to  convey  and  transfer  to  the  other  any 
property,  ireal  or  personal,  or  any  interest  therein,  to  make  all 
draft  orders  or  assignments,  to  assume,  pay,  satisfy,  and  dis- 
charge any  outstanding  liabilities,  and  to  pay  to  the  other 
any  sums  of  money  as  the  said  Converse,  Fay,  and  Farwell, 
or  a  majority  of  them,  should  deem  proper,  to  carry  out  and 
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effectuate  the  settlement  of  the  matters  so  submitted  to  said 
Con  vers,  Fay,  and  Farwell,  as  aforesaid,  [and  the  said  plaintiff 
and  defendant,  in  and  by  said  indenture,  did  covenant  and 
agree  with  each  other  to  stand  to,  abide,  and  perform  any  and 
all  the  orders,  decisions,  and  awards  of  said  Convers,  Fay,  and 
Farwell,  or  a  majority  of  them,  of  and  concerning  the  mat- 
ters so  submitted  to  them,  the  said  arbitrators,  as  aforesaid,  as 
the  same  should  from  time  to  time  be  made  known  to  said 
plaintiff  and  defendant]  And  in  and  by  said  indenture  it 
was  further  provided,  that  all  the  expenses  and  costs  of  said 
reference,  so  made  as  aforesaid,  should  be  borne  equally  by 
the  said  parties,  and  the  said  arbitrators  were  empowered  in 
any  award  which  they,  the  said  arbitrators,  or  a  majority  of 
them,  might  at  any  time  make,  to  fix  the  costs  of  said  pro- 
ceedings under  said  indenture,  so  far  as  the  same  should  then 
have  been  had.  And  the  said  plaintiff  further  saith,  that  the 
said  Convers,  Fay,  and  Farwell,  having  taken  upon  them- 
selves the  burden  of  said  arbitration,  did  in  due  manner, 
namely,  on  the  thirtieth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-three,  at  Boston 
aforesaid,  duly  make  and  publish  their  award  of  and  concern- 
ing the  said  matters  so  submitted  to  said  Convers,  Fay,  and 
Farwell,  as  aforesaid,  and  did,  among  other  things,  thereby 
award  that  there  was  due  and  owing  from  the  said  defendant 
to  the  said  plaintiff  the  sum  of  thirty-three  thousand  eight 
hundred  and  twenty-seven  dollars  and  seventy-eight  cents, 
and  did,  among  other  things,  order  and  award  that  the  said 
defendant  should  pay  to  the  said  plaintiff  the  said  sum  of 
thirty-three  thousand  eight  hundred  and  twenty-seven  dollars 
and  seventy-eight  cents,  within  forty  days  from  the  said  thir- 
tieth day  of  September,  with  interest  from  said  last-men- 
tioned day.  And  did,  by  the  said  award,  among  other  things, 
find,  that  the  costs  and  expenses  of  said  arbitration  were  forty- 
four  hundred  dollars,  and  did  award  that  the  said  Nathan 
should  pay  one  moiety  thereof,  namely,  the  sum  of  two 
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thousand  two  hundred  dollars,  and  that  the  said  Edward 
should  pay  one  moiety  thereof,  namely,  the  sum  of  two  thou- 
sand two  hundred  dollars,  as  by  said  award,  reference  being 
thereunto  had  will  more  fully  appear ;  which  said  award  was 
afterwards,  namely,  on  the  day  and  year  last  aforesaid,  in 
Boston  aforesaid,  duly  published  and  made  known  to  both  the 
said  parties.  And  the  said  plaintiff  avers,  that  the  said  de- 
fendant did  not,  nor  would  not,  within  said  forty  days  from 
the  said  date  of  said  award,  pay  to  the  said  plaintiff  the  said 
^um  of  thirty-three  thousand  eight  hundred  and  twenty-seven 
dollars  and  seventy-eight  cents  in  the  said  award  mentioned, 
or  any  part  thereof,  nor  hath  he  since  paid  the  same,  or  any 
part  thereof,  although  requested  so  to  do.  And  the  plaintiff 
further  avers,  that  the  said  defendant  did  not  and  would  not 
pay  the  said  half  of  said  costs  and  expenses,  namely,  two 
thousand  two  hundred  dollars,  so  awarded  to  be  by  him  paid 
as  aforesaid,  and  that  the  plaintiff  was  by  reason  thereof,  and 
in  consequence  of  such  refusal  of  the  defendant,  obliged  to 
pay,  and  did  pay,  the  whole  of  said  costs  and  expenses, 
namely,  said  sum  of  four  thousand  four  hundred  dollars, 
whereby  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have  of  and  from  the  said  defendant,  the  said 
sum  of  thirty-three  thousand  eight  hundred  and  twenty-seven 
dollars  and  seventy-eight  cents,  with  interest  thereon  from  the 
date  of  said  award,  and  the  said  sum  of  two  thousand^  two 
hundred  dollars,  yet  the  defendant  hath  not  yet  paid  the  said 
sums  or  any  part  thereof. 

Second  count.  Also  for  that  whereas  heretofore,  namely,  on 
the  eighth  day  of  July,  in  the  year  of  our  Lord  eighteen  hun- 
dred and  fifty-two,  divers  other  controversies  and  disputes  bad 
arisen,  and  were  then  depending  between  the  said  plaintiff 
and  the  said  defendant,  for  the  determination  whereof  the 
said  plaintiff  and  the  said  defendant,  on  the  same  day  and 
year  aforesaid,  at  Boston  aforesaid,  by  a  certain  other  agree- 
ment* of  submission  bearing  date  the  same  day  and  year 
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aforesaid,  mutaally  submitted  themselves  to  stand  to  the 
award  and  determination  of  James  W.  Convers,  Harrison 
Fay,  and  Abel  T.  Farwell,  or  any  two  of  them,  arbitrators 
indifferently  named,  elected. and. chosen  by  and  between  the 
said  parties  to  arbitrate,  award,  order,  judge,  and  determine  of 
and  concerning  the  same  controversies  and  disputes  as  the 
same  should  be  made  known  to  the  said  plaintiff  and  defend- 
ant. And  the  said  plaintiff,  in  fact,  says,  that  they,  the  said 
Convers,  Fay,  and  Farwell,  the  said  arbitrators,  having  taken 
upon  themselves  the  burden  of  the  said  arbitration,  they,  the 
said  Convers,  Fay,  and  Farwell,  afterwards,  on  the  thirtieth 
day  of  September,  in  the  year  of  our  Lord  eighteen  hundred 
and  fifty-three,  at  Boston  aforesaid,  did  make  their  certain 
other  award  of  and  concerning  the  premises  so  referred  to 
them  as  aforesaid,  in  writing  under  their  hands  and  seals, 
(eady  to  be  delivered  to  the  said  parties,  or  either  of  them 
who  should  desire  the  same,  bearing  date  the  same  day  and 
year  last  aforesaid ;  and  by  the  said  last-named  award,  they, 
the  said  Convers,  Fay,  and  Farwell,  did  award  and  determine 
among  other  things,  that  the  said  defendant  should  pay  to  the 
said  Edward  the  certain  other  sum  of  thirty  three  thousand 
eight  hundred  and  twenty-seven  dollars  and  seyenty-eight 
cents  within  forty  days  from  the  date  of  said  award ;  and 
further,  by  the  said  award,  they,  the  said  arbitrators,  did  order 
and  award  that  the  said  defendant  should  also,  within  said 
forty  days  from  said  date  of  said  award,  make,  execute, 
and  deliver  to  the  said  plaintiff  a  release  under  seal  of  him, 
the  said  defendant,  his  heirs,  executors,  and  administrators,  of 
and  from  each  and  all  debts,  controversies,  varian9es,  liabili- 
ties, rights,  claims,  demands,  causes  of  action,  and  matters 
and  things  whatsoever,  whether  at  law  or  in  equity,  which  be^ 
the  said  defendant  had,  or  might,  or  could  have  had  at  said 
date  of  said  agreement  of  submission,  against  the  said  plain- 
tiff, and  all  other  matters  and  things  in  relation  to  which  there 
was  or  might  have  been  any  difference  between  said  plaintiff 
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and  defendant  at  the  said  date  of  said  agreement  of  subrais- 
aion,  excepting  certain  claims  against  the  said  plaintiff  for 
moneys  which  were  in  and  by  said  award  ordered  to  be  paid 
by  the  said  plaintiff  to  the  said  defendant,  and  excepting  the 
claim  which  the  said  defendant  had  upon  and  against  the  said 
plaintiff,  that  said  plaintiff  should,  for  and  during  the  continu- 
ance of  a  certain  lease- in  said  award  mentioned,  save  said 
defendant  harmless  for  or  on  account  of  any  breaches  of  the 
eovenants  or  conditions  of  said  lease  as  in  said  award  was 
ordered  and  provided ;  and  farther,  by  the  said  award,  they, 
the  said  arbitrators,  did  order  and  award  that  upon  the  pay- 
ment to  the  said  plaintiff  by  the  said  defendant  of  the  said 
sura  of  thirty-three  thousand  eight  hundred  and  twenty-seven 
dollars  and  seventy-eight  cents  with  interest  as  aforesaid,  and 
upon  the  delivery  to  the  said  plaintiff  of  said  release  from 
said  defendant  as  aforesaid,  he,  the  said  plaintiff,  should  exe- 
cute and  deliver  to  the  said  defendant  a  release  under  seal  by 
him  the  said  plaintiff,  his  heirp  executors,  and  administrators, 
of  and  from  each  and  all  debt  controversies,  variances,  liabili- 
ties, rights,  claims,  demands,  whatsoever  causes  of  action  and 
matters  and  things,  whethei^  at  law,  or  in  equity,  which  he, 
the  said  plaintiff  had  a  right,  or  could  have*had,  against  the 
said  defendant  at  the  said  date  of  said  agreement  of  submis- 
sion, and  of  and  from  all  other  matters  and  things  in  relation 
to  which  there  was  or  might  have  been  any  difference  be- 
tween the  said  plaintiff  and  defendant,  at  the  said  date  of 
said  agreement  of  submission,  excepting  a  claim  which  the 
said  plaintiff  had  against  said  defendant  to  have  a  certain 
lease  mentioned  in  said  award  assigned  to  him  the  said  plain- 
tiff by  the  said  defendant  as  is  ordered  and  provided  .in  and 
by  said  award ;  and  the  plaintiff  avers,  that  the  said  defend- ' 
ant  did  not,  nor  would,  within  said  forty  days  from  the  date 
of  said  award,  nor  at  any  other  time  hitherto,  pay  or  cause  to 
be  paid  to  the  said  plaintiff  the  said  sum  of  thirty-three  thou- 
sand eight  hundred  and  twenty-seven  dollars  and  seventy- 
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eight  cents,  or  interest  thereon,  which  by  the  said  award  was 
to  have  been  paid  by  the  said  defendant  to  the  said  plaintiff  « 
within  said  forty  days  according  to  the  form  and  effect  of  said 
award,  but  therein  wholly  failed .  and  made  default,  and  by 
reason  of  the  premises  and  of  the  said  sum  of  money  still . 
remaining  wholly  due,  in  arrear,  unpaid,  and  unsatisfied,  an 
action  hath  accrued  to  the. said  plaintiff  to  demand  and  have 
of  and  from  the  said  defendant,  the  said  sum  of  thirty-three 
thousand  eight  hundred  and  twenty-seven  dollars  and  seventy- 
eight  cents,  with  interest  thereon  from  the  date  of  said  sub- 
mission, yet  the  defendant  hath  not  paid  the  same  or  any  part 
thereof. 

Third  count.  Also,  for  that  whereas  the  said  defendant,-  on 
the  day  of  the  date  of  this  writ,  at  Boston  aforesaid,  was 
indebted  to  the  said  plaintiff  in  the  sum  of  thirty-three  thou-^ 
sand  eight  hundred  and  twenty-seven  dollars  and  seventy- 
eight  cents,  upon  and  by  virtue  of  a  certain  other  award  made 
*  by  James  W.  Convers,  Harrison  Fay,  and  Abel  G.  Farwell 
on  a  certain  other  submission,  before  that  time  made  by  the 
said  plaintiff  and  the  said  defendant  to  the  award  and  deter- 
mination of  the  said  Convers,  Fay,  and  Farwell,  concerning 
certain  matters  ih  difference  then  depending  between  the  said 
plaintiff  and  the  said  defendant,  and  upon  which  said  refec- 
ence  the  said  Ck>nvers,  Fay,  and  Farwell  awarded  that  the 
said  defendant  should  pay  to  the  said  plaintiff  the  sum  of 
money  aforesaid  within  forty  days  frQm  the  thirtieth  day  of 
September  now  last  past,  with  interest  thereon  from  the  said 
last-mentioned  day ;  and  the  plaintiff  avers  that  the  said 
defendant  did  not,  nor  would,  within  said  forty  days,  nor  at 
any  time  hitherto,  pay  to  the  said  plaintiff  the  said  sum  of 
thirty-three  thousand  eight  hundred  and  twenty-seven  dollars 
and  seventy-eight  cents,  or  any  part  thereof,  whereby  and  by 
reason  of  the  non-payment  whereof,  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said 
defendant  the  sum  aforesaid.  Yet  the  defendant  hath  not 
paid  the  sum  nor  any  part  thereof. 


OCTOBER  TERM,  1854.  113 

Matthews  v,  MatthewB« 

Fourth  count  like  first,  with  omission  of  -the  part  in  brack- 
ets. 

2d  Plea.  Actio  non^  4"^.,  becanse  the  said  instrument  referred 
to  by  the  plaintiff^  and  set  forth  in  his  writ  as  an  award  be- 
tween these  parties,  and  alleged  to  have  been  made  and  pub- 
lished on  the  thirtieth  day  of  September  last,  was  not  made 
and  published  on  that  day,  and  was  not  signed  till  long  after 
all  authority  of  the  persons  alleged  to  have  been  referees  be- 
tween the  parties  by  the  plaintiff  had  been  terminated  by  the 
plaintiff  himself,  and  this  the  defendant  is  ready  to  verify. 
Wherefore  he  prays  for  judgment  if  the  plaintiff  ought  to 
have  and  maintain  his  action  against  him. 
^  To  this  plea  the  plaintiff  demurred  generally,  and  it  was 
joined. 

6th  Plea.  Actio  non,  Sfc,  because  he  says  that  the  persons 
alleged  by  the  plaintiff  to  have  been  referees  between  tRe  par- 
ties, never  made  any  such  award  as  the  plaintiff  alleges,  and 
this  he  is  ready  to  verify;  wherefore  he  prays  judgment  if 
plaintiff  ought  to  have  and  maintain  his  action  against  him. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for 
cause  that  it  amounted  to  the  general  issue. 

11th  Plea,  Actio  non^  Sfc,^  because  he  says  that  the  plaintiff 
by  an  instrument  under  the  hand  and  seal  of  the  plaintiff,  and 
bearing  date  the  thirtieth  day  of  October,  eighteen  hundred  and 
fifty-three,  did,  before  the  said  persons  named  as  referees  had 
made  any  6ecision  between  the  parties  under  the  submission 
set  fo^h  by  the  plaintiffs  revoke  the  said  submission^  and  this 
the  defendant  is  ready  to  verify;  wherefore  he  prays  judg- 
ment whether  the  plaintiff  ought  to  have  and  maintain  this 
action  against  him. 

To  this  plea  the  plaintiff  replied :  — • 

1.  And  the  said  plaintiff, 'as  to  the  said  plea  of  the  said 
defendant  by  him  eleventhly  pleaded  to  the  second  count  of 
the  said  declaration,  says  that  he  the  said  plaintiff  by  reason 
of  any  thing  by  the  said  defendant  in  that  plea  alleged  ought 

10* 
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not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  him  the  said  defendant;  because  he 
says  that  subsequently  to  the  making  of  the  said  alleged  revo- 
cation, the  said  plaintiff  and  defendant  mutually  consented 
that  said  referees  should  proceed  under  said  submission,  and 
make  their  award  thereon,  and  mutually  agreed  to  stand  to 
and  abide  the  award  of  said  referees,  thereunder,  and  the 
plaintiff  says  that  the  said  referees  did  make  their  award  of 
and  concerning  the  premises  so  submitted,  as  in  said  second 
count  of  the  declaration  is  alleged  and  pleaded.  And  this  he 
the  said  plaintiff  is  ready  to  verify ;  wherefore  he  prays  judg^ 
ment  and  his  debt  aforesaid,  together  with  his  damages  by 
him  sustained  on  occasion  of  the  detention  thereof  to  be  ad- 
judged to  him,  &c. 

2.  And  the  said  plaintiff,  as  to  the  said  plea  of  the  said 
defendant  by  him  eleventhly  pleaded  to  the  fourth  count  of 
the  said  declaration,  says  that  he  the  said  plaintiff,  by  reason 
of  any  thing  by  the  said  defendant  in  that  plea  alleged  ought 
not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  .against  him  the  said  defendant,  because,  pro- 
testing that  the  defendant  did  not  revoke  said  submission  in 
manner  and  form  as  he  has  in  his  said  plea  alleged,  for  repli- 
cation nevertheless  the  plaintiff  says,  (that  after  the  making 
of  said  award  by  said  referees,  as  in  fourth  count  alleggd, 
namely,  on  the  first  day  of  December  last  past,  the  said  de- 
fendant and  plaintiff  mutually  agreed  to  accept  and  stand  to 
and  abide  said  award,  and  as  well  the  said  defendant  %s  the 
said  plaintiff  assented  to  and  then  ratified  and  confirmed  the 
said  award,  and  the  acts  and  authority  of  the  said  referees  in 
rmaking  and  publishing  said  award.)  And  this  he  the  said 
plaintiff  is  ready  to  verify ;  wherefore  he  prays  judgment  and 
his  debt  aforesaid,  together  with  the  damages  by  him  8us» 
tained  on  occasion  of  the  detention  thereof  to  be  adjudged  to 
ihim,  &c. 
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To  these  replications  the  defendant  demmred  generally, 
^rtiich  was  joined. 

Curtis,  J.  This  is  an  action  of  debt  upon  awards,  set  oat 
in  four  counts  in  the  declaration.  Among  other  pleas  the 
defendant  has  pleaded,  secondly,  as  follows:  (Here  the  sec- 
ond plea,  as  set  out  above,  was  read.) 

There  are  fonr  counts  in  this  declaration  purporting  to  be 
for  four  distinct  causes  of  action,  and  this  plea  is  pleaded  to 
alL  It  begins  in  bar  of  the  action.  Yet  its  subject-matter 
can  answer  only  one  count  It  avers  that  ^'  the  instrument 
referred  to  by  the  plaintifi^  and  set  forth  in  his  writ,  as  an 
award  between  these  parties,  and  alleged  to  have  been  made 
and  published  on  the  thirtieth  day  of  September  last,  was  not 
made,"  &c.  There  are  three  such  instruments  declared  on. 
The  plea,  if  good,  can  answer  but  one  of  them,  and  there  is 
no  means  of  knowing  which  one  it  is  intended  to  answer. 
For  both  these  reasons  the  plea  is  bad.  First,  because  it  is 
pleaded  to  the  whole  declaration,  when  it  contains  an  answer 
to  only  one  count ;  second,  because  it  is  impossible  to  decide 
which  of  these  counts  it  was  intended  to  answer.  This  is 
not  the  only  defect  in  the  plea.  As  already  stated,  there  are 
four  counts  in  the  declaration.  In  three  of  them,  an  award 
founded  on  an  instrument  of  submission  is  declared  on.  In 
the  other  count,  no  instirument  of  submission  is  referred  to. 
The  plea  relies  on  a  revocation  of  an  instrument  of  submis- 
sion as  a  bar  to  the  action.  Manifestly  it  cannot  bar  the 
count  in  which  no  such  instrument  is  mentioned,  and  which 
is  in  no  way  dependent  on  it,  and  as  the  plea  is  to  all  the 
counts,  and  fails  to  answer  one  of  them,  it  is  bad  on  de- 
murrer. 

The  sixth  plea  is  as  follows :  (Here  the  sixth  plea,  as  set 
out  above,  was  read.) 

This  plea  denies  what  the  plaintiff  would  be  obliged  to 
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prove  under  the  general  issae,  and  consequently  is  bad  for 
that  cause,  which  has  been  specially  assigned  in  the  demurrer 
taken  to  it    3  Barb.  T.  C.  R.  66 ;  Watson  on  Arb.  208. 

Without  making  any  serious  effort  to  support  these  pleas, 
the  defendant  insists  that  it  will  appear  that  the  declaration  is 
also  bad. 

It  was  objected  to  the  first  count,  that  though  it  shows  a 
special  agreement  in  the  submission  to  perform  the  orders 
and  awards  of  the  referees  as  the  same  should  from  time  to 
time  be  made  known  to  the  parties,  it  is  not  averred  that 
notice  was  given  to  the  defendant  of  the  award  therein  de- 
clared on.  Ordinarily,  notice  by  the  plaintiff  to  the  defend* 
ant,  of  an  award,  is  not  necessary  to  be  averred  or  proved, 
because  the  first  lies  as  much  in  the  knowledge  of  the  defend- 
ant as  of  the  plaintiff.  2  Saund.  62,  n.  4 ;  Child  v.  Harden^ 
2  Bulst.  144.  But  where,  as  in  this  case,  it  is  specially  pro- 
vided that  notice  of  the  award  shall  be  given  to  the  parties,  it 
is  no  award,  until  such  notice  is  given.  Id.  ibid.  It  should 
appear  in  this  count,  by  some  sutficient  averment,  that  notice 
was  given  to  the  defendant,  of  the  award  declared  on.  The 
count  avers  that  the  award,  was  duly  made  and  published. 
The  word  "duly,"  would  not,  of  itself,  be  sufficient  to  supply 
the  want  of  a  substantive  allegation  of  a  fact,  necessary  to 
the  validity  of  the  award.  Everard  v.  Patterson^  2  Marfeh.  R. 
308;  s.  c.  6  Taunton,  625.  But  «  duly  published,"  is  an  aver- 
ment that  the  kind  of  publication  required  by  the  submis- 
sion was  made.  For  publication  is  made  by  notice  from  the 
arbitrator  to  the  parties  that  his  award  is  in  readiness,  and 
can  be  known  to  them  if  they  choose  to  know  it;  this 
amounts  to  notice  and  publication  of  the  award,  and  such  a 
publication  satisfies  a  requirement  in  a  submission,  that 
notice  of  the  award  shall  be  given  to  the  parties.  Mc Arthur 
V.  Campbell^  5  B.  &  Ad.  518 ;  Musselbrook  v.  Dunkin^  9  Bing. 
605. 
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This  objection  to  the  first  count  is,  therefore,  not  sastained. 

It  is  further  objected  to  the  first  and  fourth  counts,  that  the 
action  of  debt  will  not  lie  for  two  sums  distinctly  awarded, 
tiie  one  for  damages  and  the  other  for  costs.  This  is  not  ten- 
able. Every  action  of  debt  on  a  judgment  is  open  to  the 
same  objection,  for  judgments  are  for  one  sum  assessed  as 
damages,  or  awarded  as  the  debt,  and  another  for  costs. 
There  is  a  technical  defect  in  these  counts  in  the  declaration, 
that  they  do  not  add  the  two  amounts  together,  and  go  for 
the  sum  of  both  as  a  sum  single ;  but  I  do  not  consider  this 
to  be  bad  on  general  demurrer.  It  is  also  urged  that  these 
counts  show  that  the  award  was  of  a  sum  of  money  ''  among 
other  things."  But  it  does  not  appear  that  any  of  these 
^  other  things  "  were  awarded  to  the  plaintiff,  and  so  it  is  not 
a  valid  objection  to  an  action  of  debt.  « 

The  objections  which  have  been  made  to  the  first  and 
fourth  counts  are  not  sustained. 

The  second  count  alleges  an  award,  that  upon  the  payment 
by  the  defendant  to  the  plaintifi*,  of  a  sum  of  money  and  the 
delivery  of  a  release,  the  plaintiff  was  to  deliver,  a  release  to 
the  defendant;  and  without  an  averment  that  the  plaintiff 
was  ready  or  wiliiug,  or  offered  to  deliver  his  release,  it  goes 
for  the  recovery  of  the  money.  I  am  of  opinion  that  a  readi- 
ness by  the  plaintiff  to  release  and  notice  to  the  defendant  of 
such  a  readiness,  were  necessary  to  be  averred.  Taking  the 
statements  in  the  declaration  to  be  true,  the  acts  of  the  par- 
ties were  to  be  concurrent,  and  an  action  cannot  be  sustained 
by  either  without  averring  and  proving  a  readiness  on  his 
part  to  perform  and  notice  thereof,  or  something  sufficient  to 
dispense  therewith.  1  Chitty's  PL  359.  For  this  cause,  I 
bold  the  second  count  bad  in  substance. 

Whether  an  action  of  debt  will  lie  for  a  sum  of  money, 
where  that,  together  with  a  release,  was  awarded,  I  do  not 
determine.     See  1  Saund.  201,  a,  n.  1;  Cro.  Car.  137;  12 


118  MASSACHUSETTS. 

Matthews  v.  Matthews. 

Mod.  84.  The  second  count  having  been  held  bad  for  another 
cause,  and  that  count  alone  showing  an  award  of  releases,  it  is 
not  necessary  to  decide  that  question. 

I  consider  the.  third  count  good.  It  is  very  general,  but  I 
believe  it  contains  all  that  is  necessary.  It  shows  certain  dif- 
ferences existing  between  the  parties,  a  submission  of  them  to 
referees  named,  and  an  award  upon  those  differences,  of  a  sum 
of  money  to  the  plaintiff,  pursuant  to  the  submission.  This 
may  be  a  good  tide ;  and  as  it  is  confessed  by  the  demurrer, 
it  is  sufficient. 

Having  thus  held  all  the  counts,  except  the  second,  good, 
it  remains  to  consider  the  eleventh  plea,  and  the  replications 
thereto. 

Questions  of  great  nicety  have  been  argued  upon  the  de- 
murrer takien  to  the  replications  of  this  eleventh  plea.  But 
as  the  first  of  these  replications  which  are  demurred  to,  goes 
to  support  the  second  count  only,  and  as  that  has  already 
been  held  to  be  bad,  and  as  I  consider  the  plea  to  which  this 
other  replication  is  made,  as  also  bad,  I  shall  not  express  an 
opinion  thereon.  It  was  suggested  at  the  bar,  that  a  decision 
of  these  questions  might  have  an  important  bearing  upon 
questions,  which  are  expected  to  arise  on  the  trial  of  the  issues 
of  fact  But  it  cannot  be  now  known  that  those  questions 
will  be  presented  then,  precisely  as  they  are  now,  upon  these 
pleadings.  Their  aspect  may  be  more  or  less  varied  when 
they  shall  arise  out  of  the  evidence,  and  I  do  not  think  a 
decision  of  them  can  be  anticipated,  without  some  risk  of 
injustice.  It  is  far  safer  to  decide  them,  when  aU  the  facts  on 
which  they  depend  shall  be  before  the  court,  rather  than  to 
attempt  to  do  so  now,  upon  certain  abstract  averments  in  the 
pleadings. 

The  eleventh  plea  is  bad  for  the  same  cause  as  the  second 
plea.  It  shows,  in  bar  of  the  whole  action,  a  revocation  of 
one  submission  only.  Four  submissions  are  shown  by  the 
declaration. 
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The  resalt  is  that  the  second  count,  and  the  second,  sixth, 
and  eleventh  pleas  are  bad.     The  other  coants  are  good. 
Barilett  and  Thaxtety  for  the  plaintiff. 
C.  O.  Laring'  and  C,  M.  EUis^  contra. 


Oershom  B.  Weston  et  aJ,  v.  Jacob  Foster  et  al. 

Though  the  honest  opinion  of  a  competent  master,  that  he  has  taken  on  board  all 
the  cai^  his  yessel  will  safely  carry,  is  not  absolutely  binding  on  the  charterer,  it 
is  entitled  to  very  great  weight,  and  can  be  controlled  only  by  decisive  evidence 
of  a  mistake  on  his  part. 

The  case  is  stated  in  the  opinion  of  the  Court 

CxTRTis,  J.  This  is  a  libel  on  a  charter-party  certified  into 
this  Court  from  the  District  Court,  on  account  of  the  Judge's 
relationship  to  one  of  the  parties.  The  ease  is  tMs :  In 
March,  1S53,  the  libellants  let  to  the  respondents  their  brig 
Smyrna^  for  a  voyage  from  Boston  to  Pemambuco,  and  thence 
back  to  Philadelphia,  New  York,  or  Boston,  at  the  option  of 
the  charterers.  The  whole  of  the  vessel,  except  the  cabin  and 
room  for  the  crew,  sails,  cables,  and  provisions,  was  let,  and 
the  owners  covenanted  to  receive  all  such  lawful  merchandise 
as  the  charterers  should  choose  to  put  on  board.  The  char- 
terers covenanted  to  pay  for  the  round  voyage,  the  sum  of 
twenty-six  hundred  dollars,  and  fifty  dollars  more  if  New 
York  should  be  elected  as  the  return  port  The  brig  carried  a 
cargo  to  Pernanibuco,  and  there  delivered  it ;  and  the  agents 
of  the  charterers  then  elected  to  load  her  with  guano,  which 
had  been  discharged  from  a  vessel  put  in  there  in  distress. 
Ghiano  was  received  on  board  by  the  master  of  the  brig,  and 
stowed,  partly  in  bags,  and  partly  in  bulk,  until  the  master 
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gave  notice  that  he  could  take  no  more.  The  charterers' 
agents  called  a  survey,  and  upon  their  report  insisted  that  the 
master  should  receive  more,  to  the  extent  of  fifty  tons.  The 
master  declined  to  receive  more,  upon  the  ground  that  no 
more  could  prudently  be  carried.  The  brig  sailed,  arrived  at 
Philadelphia,  and  delivered  her  cargo.  The  charterers  insist 
that  there  should  be  deducted  from  the  freight  money  remain- 
ing due,  the  amount  they  would  have  received  for  bringing 
fifty  tons  more  of  guano  from  Pernambuco  to  Philadelphia, 
which  is  shown  to  be  six  hundred  dollars. 

The  principal  question  in  the  case  is,  whether  the  libellants 
have  kept  their  covenant  by  receiving  on  board  at  Pernam- 
buco, all  the  cargo  which  the  charterers  had  a  right  to  require 
the  master  to  receive  there.  The  libellants  assert  a  right  to 
the  entire  freight  They  must  show  that  they  have  entitled 
themselves  to  it,  by  performing  all  that,  on  their  part,  was  to 
be  done,  to  earn  it  It  is  therefore  incupbent  on  them  to  sat- 
isfy  the  Court  that  the  refusal  of  the  master  to  receive  more 
cargo  was  justifiable.  To  do  so,  they  have  produced  the  tes- 
timony of  the  master  and  mate,  and  of  the  builder  of  the 
brig,  and  of  two  marine  inspectors  at  Philadelphia.  The 
master  testifies  that  he  had  sailed  the  brig  eight  years.  That 
she  is  a  deep  and  narrow  vessel,  and  would  not  safely  bear  to 
be  loaded  deeper  than  twelve  feet  aft,  and  eleven  feet  forward. 
That  she  was  loaded  to  that  depth  when  she  sailed  from  Per- 
nambuco. That  guano  stowed  in  bulk,  as  the  top  part  of  this 
cargo  was,  hardens,  and  cannot  be  broken  out,  in  case  of  neces- 
sity, to  relieve  the  vessel  at  sea.  And  that  he  refused  to  take 
any  more  cargo,  because  he  considered  the  vessel  loaded  with 
all  she  could  safely  carry  to  the  United  States.  The  mate 
testifies  substantially  to  the  same  effect  as  the  master.  Cap- 
tains Pedric  and  Grallagher,  who  appear  to  have  had  am{de 
experience  as  shipmasters,  and  have  long  been  marine  in* 
spectors,  in  the  employment  of  the  District  Court  of  the 
United  States,  for  the  Eastern  District  of  Pennsylvania,  and 
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of  underwriters  in  the  port  of  Philadelphia,  were  called  by  the 
master  of  the  Smyrna,  on  her  arrival  in  that  port,  to  examine 
her,  and  report  on  the  sufficiency  of  her  lading;  and  they  then 
reported,  and  now  testify,  that  in  their  opinion  she  was  laden 
as  deep  as  prudence  would  permit.  The  builder  of  the 
Smyrna  also  testified,  that  she  ought  not  to  be  laden  deeper 
than  eleven  feet  six  inches  aft,  and  ten  feet  six  inches  forward, 
and  he  gives  her  dimensions,  and  states  the  elevation  of  her 
deck  and  transom  timbers  above  the  water  when  thus  laden, 
in  support  of  his  opinion. 

On  the  othbr  hand,  Captain  Hunt,  who  was  one  of  the  sur- 
vey called  at  Pernambuco  by  the  shippers,  and  Captain 
Hooper,  who  lay  alongside  the  Smyrna  there,  depose  that 
she  was  not  fully  laden  ;  that  she  could  have  taken  fifty  tons 
more,  and  the  former  says,  if  he  had  commanded  her,  he 
should  have  loaded  her  at  least  a  foot,  and  the  latter  says,  at 
least  two  streaks  deeper.  Captain  Hunt  also  testifies  that 
when  he  examined  her,  which  was  before  her  anchors,  chains, 
provisions,  and  water  were  in,  she  drew  only  eleven  feet  six 
inches  aft,  and  ten  feet  three  inches  forward. 

Upon  these  proofs,  I  think  the  weight  of  the  evidence  in 
favor  of  the  plaintiff.  Corroborated  as  it  is,  I  attach  much 
importance  to  the  master's  deposition.  Being  of  competent 
skill  and  experience,  as  it  is  not  questioned  he  is,  and  being 
well  acquainted  with  the  b/ig,  his  judgment  fairly  and  delib- 
erately exercised,  should  go  far  to  settle  the  case.  How  deep 
a  particular  vessel  may  safely  and  prudently  be  laden  with  a 
particular  cargo,  is  a  matter  of  judgment.  Both  the  owner 
and  charterers  know,  when  the  contract  of  afireightment  is 
made,  that  the  master,  in  a  foreign  port  mttstj  at  the  time,  de- 
cide this  question.  They  know  also,  that  inasmuch  as  differ- 
ences of  model  and  spars,  and  perhaps  other  circumstances, 
affect  this  question,  a  master  who  knows  his  particular  vessel,. 
and  her  performance  at  sea,  can  judge  better  than  a  stranger 
what  cargo  she  will  safely  carry. 

VOL.  n.  11 
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And  though  the  master  is  the  agent  of  the  ship-owner  in 
receiving  and  transporting  cargo,  yet  he  may  be  considered,  as 
relied  on  by  the  shipper  not  to  receive  too  much  cargo,  and 
thereby  subject  it  to  risk  of  damage  and  loss.  Not  to  over- 
load his  vessel,  is  a  duty  which  the  master  owes  to  all  con- 
cerned. They  have  a  right  to  expect  him  to  have  competent 
skill  and  judgment  in  this  particular,  and  fairly  and  carefully 
to  exert  them.  They  are  not  absolutely  bound  if  he  makes  a 
mistake.  But  when  he  is  a  person  of  sufficient  skill  and 
judgment,  and  peculiar  knowledge  of  the  vessel,  and  decides 
honestly  and  faithfully,  very  clear  evidence  *of  a  mistake 
should  be  required  before  his  act  is  pronounced  against  by 
the  Court. 

I  do  not  find  reason  seriously  to  doubt  that  the  master  did 
act  honestly,  and  was  possessed  of  due  skill  and  knowl- 
edge. He  had  sailed  this  brig  eight  years,  and  must  have 
been  peculiarly  well  acquainted  with  her  capacity  and  per- 
formance at  sea.  He  had  no  interest,  so  far  as  I  perceive,  to 
refuse  to  bring  a  proper  amount  of  cargo.  Though  he  may 
be  supposed  to  look  to  the  interest  of  the  owners,  rather  than 
of  the  charterers,  and  to  desire  to  make  a  quick  passage,  yet  he 
must  have  known  that  it  was  not  for  the  interest  of  the  own- 
ers, that  he  should  bring  less  than  a  proper  cargo,  and  thus 
entitle  the  charterers  to  have  a  deduction  made  from  the 
freight  money. 

The  mate,  who  appears  to  have  testified  with  fairness,  sup- 
ports the  master.  The  marine  inspectors  at  Philadelphia  give 
an  opinion  to  the  same  effect,  which  seems  to  me  entitled  to 
quite  as  much  weight  as  the  opinion  of  Captains  Hunt  and 
Hooper. 

But  it  is  strongly  urged  that  there  are  facts  in  the  case 
which  prove  that  if  the  master  acted  fairly,  he  made  a  mistake. 
The  argument  is,  that  both  the  master  and  mate  say,  that  the 
brig  might  be  safely  loaded  down  to  twelve  feet  aft  and  eleven 
feet  forward.     And  though  they  testify  she  was  so  loaded,  yet 
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that  in  point  of  fact  she  was  not  That  captain  Hunt  deposes, 
when  he  examined  her,  she  drew  only  eleven  feet  six  inches 
aft  and  ten  feet  thrde  inches  forward ;  and  though  this  was 
before  her  provisions,  water,  anchors,  and  chains  were  put  on 
board,  they  could  make  but  a  slight  difference.  And  that  this 
is  corroborated  by  the  fact,  that,  according  to  the  t-estimony  of 
the  marine  inspectors,  she  drew  only  twelve  feet  aft  when  she 
arrived  at  Philadelphia ;  and  as  she  was  there  in  fresh  waten 
less  buoyant  than  sea  water,  she  must  have  drawn  four  inches 
less  than  twelve  feet,  when  she  left  Pernambuco* 

Now,  as  to  the  discrepancy  between  her  depth  at  Pernam- 
buco,  as  sworn  to  by  the  master  and  mate,  and  by  Captain 
Hunt,  it  is  to  be  observed  that  they  are  speaking  of  different 
times.  The  latter,  before,  the  former,  after  her  provisions,  &c., 
were  taken  on  board.  It  is  true,  Captain  Hunt  says,  these 
would  produce  scarcely  a  perceptible  effect  on  her  draft ;  but 
the  master  of  the  Smyrna,  who  certainly  had  better  means 
of  knowledge  than  Captain  Hunt,  says  it  would  affect  her 
draft  nine  inches.  This  statement  of  the  master  of  the  brig 
is  supported  by  her  builder,  who  speaks  to  the  eflect  on  her 
draft  of  increasing  her  burden  when  brought  to  her  bearings ; 
and  says  she  would  then  go  down  rapidly.  Captain  Hunt 
and  Captain  Sprague,  the  master,  and  Mr.  Barbour  the  mate 
of  the  brig,  may  all  have  testified  truly,  if  the  weight  of  the 
anchors,  chains,  provisions,  and  water  are  sufficient  to  account 
for  the  discrepancy.  The  anchors  weighed  2,300  pounds ;  the 
provisions  about  3,500  pounds  ;  the  water,  at  eight  pounds  to 
the  gallon,  5,600  pounds;  and  there  were  160  fathoms  of 
chain,  the  weight  of  which  does  not  appear.  Upon  this  state 
of  the  evidence  I  cannot  declare,  that  laden  as  this  vessel 
was,  when  these  things  were  taken  on  board,  it  is  so  clear  they 
cannot  account  for  the  discrepancy,  that  the  master  and  mate 
are  discredited. 

As  to  the  four  inches  on  account  of  fresh  water  at  Philadel- 
phia^  it  must  be  admitted  that  if  her  draft  at  Philadelphia  is 
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taken  to  have  been  exactly  twelve  feet,  and  the  difference 
between  the  effect  of  salt  and  fresh  water  is  admitted  to  have 
been  precisely  foar  inches,  and  the  weight  of  all  on  board  the 
brig  was  the  same  at  Philadelphia,  as  at  Pernambuco,  it  would 
follow  that  the  vessel  drew  at  Pernambuco,  four  inches  less 
than  the  master  and  mate  swear  she  drew  there.  But  these 
assumptions  are  not  so  certainly  correct,  as  to  induce  me  to 
pronounce  the  testimony  of  these  two  witnesses  to  be  untrae. 
In  the  first  place,  the  inspectors  at  Philadelphia  do  not  say  the 
brig  drew  precisely  twelve  feet.  The  expression  in  their  re- 
port is,  "  full  twelve  feet ; "  and  one  of  them  uses  the  same 
phrase  twice  in  his  deposition.  In  the  next  place,  though  it 
is  proved  that  four  inches  is  the  usual  allowance  for  the  differ- 
ence between,  the  effect  of  the  water  at  Philadelphia  and  at 
sea,  I  cannot  suppose  this  is  ascertained,  or  intended  to  be 
spoken  of  with  entire  precision,  as  being  exactly  that  amount 
of  effect  on  all  vessels.  Again,  the  weight  of  what  was  on 
board  the  brig  was  not  the  same  at  Pernambuco  and  Phila- 
delphia. Her  provisions  and  wat^r  certainly  were  not  the 
same.  Whether  a  cargo  of  guano  loses  weight  on  such  a 
voyage  I  db  not  know.  I  am  not  informed  by  the  evidence, 
and  there  is  no  presumption  that  it  does  not ;  and  it  must  be 
borne  in  mind  that  the  respondents  have  to  lay  the  foundation 
for  this  argument  to  discredit  the  master  and  mate  by  assum- 
ing that  the  weight  of  what  was  on  board  was  not  lessened. 
Let  it  be  considered  that  we  are  dealing  with  a  discrepancy 
of  four  inches  only ;  that  the  water  must  be  very  smooth  to 
enable  an  observer  to  speak  with  entire  precision ;  that  sub- 
stantial accuracy  is  all  that  can  be  expected ;  and  I  think  it 
would  be  going  too  far  to  say  that  the  master  and  mate  are 
not  to  be  believed,  when  they  testify  to  her  draft  of  water,  at 
the  time  the  brig  sailed  from  Pernambuco. 

One  other  fact  is  relied  on  by  the  respondents.  The  mate 
deposes,  on  his  cross-examination,  that  the  brig- brought  from 
Philadelphia  to  Boston  one  hundred  and  seventy-nine  tons  of 
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coal.  This  is  twenty-six  tons  more  burden  than  her  cargo  of 
gaano.  But  he  also  says  she  drew  twelve  feet  aft  and  eleven 
feet  four  inches  forward ;  that  she  was  too  deep,  and  not  in 
proper  trim.  I  do  not  perceive  how  any  inference  can  be 
drawn  from  this,  except  that  the  master,  on  this  summer  pas- 
sage from  Philadelphia  to  Boston,  did  overload  his  vessel. 
And  so  in  reference  to  the  passage  from  Rio,  when  he  brought 
one  hundred  and  seventy-seven  tons  of  coffee  in  bags ;  it  is 
obvious  from  the  master's  statement  that  this  cargo  could  not 
have  prudently  been  taken  on  board  if  it  had  been  guano  in 
bulk.  Coffee  in  bags  can  be  broken  out  and  shifted ;  guano 
in  bulk  cannot  It  requires  to  be  picked  up  with  pickaxes. 
On  this  coffee  voyage  it  was  found  the  vessel  was  out  of  trim, 
and  it  was  necessary  to  fill  the  cabin  with  coffee  bags,  leaving 
only  just  room  enough  for  the  master  and  officers  to  live  there. 
To  sail  from  Pernambuco  for  Philadelphia  with  a  cargo  of 
that  burden,  which  could  not  be  handled  to  trim  or  lighten  the 
ship  in  case  of  necessity,  and  which  is  so  peculiarly  liable  to 
damage  by  sea  water,  does  not  appear  to  me  to  have  been 
demanded  of  the  master,  by  his  duty  to  the  charterers.  My 
conclusion  is,  that  the  brig  did  take  on  board  at  Pernambuco, 
such  cargo  as  the  charter-party  required,  and  consequently  that 
the  whole  charter  money  was  earned. 

One  other  question  is  raised.  The  consignees  of  the  guano 
in  Philadelphia  refused  to  receive  it  in  bulk.  The  master  got 
bags  in  which  to  land  it.  It  does  not  appear  in  this  case 
whether  the  refusal  of  the  consignees  to  receive  the  cargo  in 
bulk  was  rightful  or  not  If  wrongful,  the  master  could  not,, 
by  yielding  to  it,  impose  this  charge  on  the  charterers.  It  is. 
therefore  disallowed. 

E.  D.  Sohier^  for  the  libellants. 

T%axter^  contra. 

11* 
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James  A.  Abbott  et  ux.  v.  The  Essex  Company. 

A  devise,  "  if  either  of  my  sons,  John  and  Jacob,  shoold  happen  to  die  without  an^ 
lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first  decease,  shall  accrue 
to  the  other  survivor  and  his  heirs ; "  held  to  provide  for  a  definite  failure  of  issue, 
and  that  each  son  took  an  estate  in  fee-simple  conditional,  and  not  an  estate  tail. 

The  rules  by  which  an  executory  devise  of  a  fee^imple  conditional,  and  a  devise  of 
a  fee-tail,  are  to  be  determined,  examined. 

This  was  a  real  action  to  recover  a  parcel  of  land.  Both 
parties  claimed  under  the  will  of  John  Kittredge.  The  de- 
mandants claimed,  that  the  will  of  John  Kittredge  created 
estates  tail  in  equal  moieties  in  each  of  his  two  sons  John 
and  Jacob,  with  cross  remainders  in  fee-simple.  The  tenants 
claimed  under  Jacob  Kittredge,  to  whom  in  his  lifetime  his 
brother  had  conveyed  all  his  title;  and  they  maintained  that 
each  of  the  two  sons  took  a  fee-simple,  and  that  by  way  of  ex- 
•ecutory  devise,  the  share  of  that  son,  who  should' first  die 
^without  issue,  was  devised  over  to  the  other.  The  will  was 
.as  follows : 

^'  In  the  name  of  God,  amen.  I,  John  Kittredge,  of  Ando- 
ver,  in  the  county  of  Essex  and  province  of  the  Massachu- 
.^etts  Bay,  in  New  England,  surgeon,  being,  through  Divine 
^goodness,  favored  with  the  due  exercise  of  my  understanding, 
have  great  cause,  and  accordingly  I  return  thanks  to  Almigh- 
ty God  therefor;  but  being  exercised  with  such  bodily  indis- 
position as  gives  me  reason  to  think  that  my  continuance  in 
Jife  is  but  short,  I  have,  therefore,  thought  proper  to  discharge 
my  mind  of  all  worldly  concerns,  as  far  as  possible,  to  the  end 
that  I  may  spend  the  remainder  of  my  days  in  preparation  for 
futurity ;  for  which  purpose  I  make  this  my  last  will  and  tes- 
tament, whereby  I  dispose  of  my  worldly  goods  and  estate  as 
foUoweth,  namely :  — 

^^ Imp's.  I  give  to  Sarah,  my  well-beloved  wife,  the  one  third 
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of  *!all  my  lands  and  buildings  in  Andover  aforesaid,  and  the 
one  third  of  all  my  household  goods  and  furniture,  to  be  for 
her  use  and  improvement,  so  long  as  she  remains  my  widow. 

^  Hem.  I  give  to  my  son,  Benjamin  Kittredge,  of  Tewks- 
bury,  in  the  county  of  Middlesex,  the  sum  of  twenty  shillings, 
lawful  money,  and  the  reason  I  give  him  no  more  is,  that  I 
have  given  him  his  portion  out  of  my  estate  some  time  be- 
fore, 

^  Item.  I  give  to  my  son,  Thomas  Kittxedge,  all  the  land  I 
own  lying  in  a  place  known  by  the  name  of  Ox  Common,  in 
said  Andover,  which,  with  what  I  have  given  him,  my  said 
son  Thomas,  completes  his  full  proportion  of  my  estate. 

Item.  I  give  to  my  two  sons,  namely,  John  and  Jacob  Kit- 
tredge, all  my  lands  and  buildings  in  Andover  aforesaid  (ex- 
cepting the  land  I  gave  to  my  son  Thomas  aforesaid),  which 
buildings  consist  of  dwelling-houses,  barns,  corn-house,  grist- 
mill, and  cider-mill,  all  of  every  denomination ;  also,  all  my 
live-stock  of  cattle,  horses,  sheep,  and  swine,  and  all  my  hus- 
bandry utensils  of  every  denomination,  and  all  my  tools  that 
may  be  useful  for  tending  the  mills  aforesaid  ;  and  also  all  my 
bonds  and  notes  of  hand  and  book  accounts,  together  with 
what  money  I  may  leave  at  my  decease ;  and  my  wearing  ap- 
parel, I  give  the  same  to  my  said  sons,  John  and  Jacob  Kit- 
tredge, to  be  equally  divided  between  them ;  and  in'  consider- 
ation of  what  I  have  given  my  said  sons  John  and  Jacob  Kit- 
tredge, the  executor  of  this  testament  (hereinafter  named)  is 
hereby  ordered  to  see  that  all  my  just  debts  and  funeral 
charges,  together  with  all  the  legacies  in  this  will  mentioned, 
be  paid  out  of  that  part  of  my  estate  I  have  given  to  nay  two 
sons,  John  and  Jacob  Kittredge,  to  whom  I  give  each  one  bed 
and  bedding. 

^'  Item.  It  is  my  will,  that  if  either  of  my  said  sons,  namely, 
John  and  Jacob  Kittredge,  should  happen  to  die  without  any 
lawful  heirs  of  their  own,  then  the  share  of  him  who  may  first 
decease  shall  accrue  to  the  other  survivor  and  his  heirs. 
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<<  Item.  I  give  to  my  granddaughter,  Molly  White  (daughter 
of  Aaron  White,  of  Medway,  in  the  county  of  Suffolk),  the 
6um  of  fourteen  pounds  five  shillings  and  two  pence,  lawful 
money;  and  the  reason  I  give  her  no  more  is,  I  gave  my 
daughter  (mother  of  the  said  Molly  White)  at  her  marriage, 
as  much  as  would  make  her,  the  said  grandchild,  with  what  I 
have  now  bequeathed,  equal  to  my  other  daughters,  which 
sum  is  to  be  paid  her  at  the  age  of  twenty-one  years ;  but  if 
she  should  see  fit  to  marry  before  she  arrives  to  that  age,  the 
same  to  be  paid  her  at  her  marriage. 

^<  Lent.  I  give  to  my  granddaughter,  Sarah  Dwinnel,  the  sum 
of  sixty  pounds,  lawful  money,  to  be  paid  in  the  following 
manner,  namely,  twenty  pounds  to  be  paid  her  as  soon  as  she 
arrives  to  the  age  of  twenty -one  years ;  but  if  she  should  see  fit 
to  marry  before  the  age  of  twenty-one  years,  the  same  sum  of 
twenty  pounds  to  be  paid  her,  and  the  remainder  to  be  paid 
in  three  years  after  she  arrive  to  the  age  of  twenty-one,  with 
lawful  interest  for  the  same  till  paid;  and  I  also  order  her, 
the  said  Sarah  Dwinnel,  to  be  maintained  out  of  that  part  of 
my  estate  I  give  to  my  sons,  John  and  Jacob  Kittredge,  until 
she  arrives  to  the  age  of  eighteen  years* 

^  Mem.  I  give  to  my  daughter,  Elizabeth  Kittredge,  the  sum 
of  fifty-three  pounds,  six  shillings  and  eight  pence,  lawful 
money,  of  which  sum  thirteen  pounds,  six  shillings  and  eight 
pence  is  to  be  paid  her  at  my  decease,  and  the  remainder  to 
be  paid  her  in  four  years  after,  with  lawful  interest  for  the 
same  till  paid. 

<'  Item.  I  give  to  my  daughter,  Hannah  Kittredge,  the  sum  of 
sixty  pounds,  lawful  money,  twenty  pounds  to  be  paid  her 
when  she  arrives  to  the  age  of  twenty-two  years  (except  she 
should  marry  before  she  arrives  to  the  age  of  twenty-two 
years),  then  the  said  twenty  pounds  to  be  paid  her,  and  the 
remainder  to  be  paid  in  three  years  after,  with  interest  for  the 
same  till  paid.     I  also  give  her  my  best  bed  and  furniture. 

*'  Hem.  I  give  to  my  daughter,  Susanna  Kittredge,  the  sum  of 
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sixty  pounds,  lawjful  money,  twenty  pounds  to  be  paid  her 
when  she  arrives  to  the  age  of  eighteen  years,  and  the  remain- 
der in  five  years  after,  with  interest  for  the  same  till  paid. 

^^  Hem.  I  give  to  my  three  daughters,  namely,  Elizabeth, 
Hannah,  and  Susanna  Kittredge,  the  remainder  of  rny  house- 
hold goods  and  furniture  (excepting  wet  and.  dry  cash),  and 
also  the  one  third  which  I  gave  Sarah,  my  aforesaid  wife,  or 
what  of  the  same  may  remain  at  her  decease  or  marriage ;  all 
of  which  is  to  be  equally  divided  amongst  them,  my  above- 
said  daughters.  I  also  give  to  them,  my  said  daughters,  the 
privilege  of  living  in  my  house  for  so  long  as  they  shall  live  a 
single  life,  and  the  liberty  of  keeping  a  cow  and  one  swine  on 
the  produce  of  my  land  I  have  given  to  my  two  sons,  John 
and  Jacob  Kittredge. 

"  Item.  It  is  my  will,  that  if  either  of  my  daughters  or  grand- 
daughters aforenamed  should  die  and  leave  no  lawful  issue, 
then,  what  I  have  given  to  either  of  them,  should  be  equally 
divided  amongst  my  surviving  daughters  or  their  heirs. 

"  Item.  I  give  to  my  said  sons,  John  and  Jacob  Kittredge,  my 
wet  and  dry  cash,  and  also  my  pew  in  the  North  Meeting- 
house in  Andover,  aforesaid,  to  be  equally  divided  between 
them,  they  to  allow  my  aforesaid  wife  and  daughters  to  sit  in 
said  pew  as  long  as  they  live  unmarried. 

"  And  if  there  is  any  of  my  estate  that  I  have  not  disposed 
of  in  this  will,  either  real,  personal,  or  mixed,  of  what  name 
or  nature  soever,  I  give  the  same  to  my  aforesaid  sons  John 
and  Jacob  Kittredge. 

"  Lastly,  I  do  hereby  constitute  and  appoint  my  aforesaid 
son,  John  Kittredge,  the  sole  executor  of  this  my  last  will  and 
testament,  allowing  this  and  no  other  to  be  so. 

"  In  witness  whereof,  I,  the  said  John  Kittredge,  have  here- 
unto  set  my  hand  and  seal,  this  twentieth  day  of  September, 
Anno  Domini  one  thousand  seven  hundred  and  seventy-five, 
and  the  fifteenth  year  of  His  Majesty's  reign. 

"John  Kittredge." 
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It  was  admitted  by  the  parties,  that  said  testator  died  in  thq 
year  1775;  that  his  will  was  duly  proved  Augast  5,  1776; 
that  his  two  sons,  John  Kittredge  and  Jacob  Kittredge,  sur- 
vived him;  that  said  John  Kittredge  died  in  the  year  1826, 
never  having  been  married ;  that  said  Jacob  Kittredge  died  in 
the  lifetime  of  his  brother  John,  on  July  15,  1807,  leslving 
the  following  children,  namely,  John  Kittredge,  his  oldest  child 
who  died  without  ever  having  had  issue,  on  the  tenth  of  Jan- 
nary,  1823 ;  Jacob  Kittredge,  his  next  oldest  child,  who  died 
December  IS,  1831,  having  had  issue  one  child,  who  is  the 
demandant,  Hannah  Elittredge  Abbott;  Thomas  W.  Kit- 
tredge, his  next  child,  who  is  now  alive ;  Hannah  Kittredge, 
his  next  child,  who  died,  intestate,  on  the  28th  October,  1815, 
never  having  had  issue ;  Greorge  W.  Kittredge,  his  next  child, 
who  died  July  4, 1836,  intestate,  having  had  issue  one  child, 
Jacob  Kittredge,  who  is  now  alive,  and  William  H.  Kittredge, 
his  last  child,  who  died,  intestate,  on  the  1st  of  October,  1849, 
never  having  had  issue.  The  marriage  of  the  demandants 
was  also  admitted,  and  that  the  surviving  son  of  Jacob  Kit- 
tredge, the  devisee  named  in  said  will,  and  also  his  surviving 
grandchild,  had  before  the  commencement  of  the  suit,  released 
and  conveyed  to  demandants  all  their  interest  and  title  in  the 
demanded  premises. 

Curtis,  J.  The  question  presented  for  the  decision  of  the 
Court  is,  whether  John  and  Jacob  Kittredge  took  estates  tail 
under  the  will  of  their  father,  John  Kittredge.  The  devise  to 
them  is  in  the  following  words:  — 

<'  I  give  to  my  two  sons,  namely,  John  and  Jacob  Kittredge, 
'all  my  land  and  buildings  in  Andover  aforesaid,  (excepting 
the  land  I  gave  to  my  son  Thomas  aforesaid,)  which  build- 
ings consist  of  dwellings,  houses,  barns,  corn-house,  grist-miU, 
and  cider-mill,  all  of  every  denomination ;  also  all  my  live- 
stock of  cattle,  horses,  sheep,  and  swine,  and  all  my  husbandry 
utensils  of  every  denomination,  and  all  my  tools  that  may  be 
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Qsefal  for  tending  the  mills  aforesaid ;  and  also  all  my  bonds 
and  notes  of  hand  and  book  accounts,  together  with  what 
money  I  may  have  at  my  decease,  and  my  wearing  apparel. 
I  give  the  same  to  my  said  sons  to  be  equally  divided  between 
them ;  and  in  consideration  of  what  I  have  given  my  said 
sons,  John  and  Jacob  Kittredge,  the  executor  of  this  testament 
[hereinafter  named]  is  hereby  ordered  to  see  that  all  my  just 
debts  and  funeral  charges,  together  with  all  the  legacies  in 
this  will  mentioned,  be  paid  out  of  that  part  of  my  estate  I 
have  given  my  two  sons,  John  and  Jacob  Kittredge,  to  whom 
I  give  each  one  bed  and  bedding. 

"^  Hem,  It  is  my  will  that  if  either  of  my  said  sons,  namely, 
John  or  Jacob  Kittredge,  should  happen  to  die  without  any 
lawful  heirs  of  their  own,  th^n  the  share  of  him  who  may  first 
decease  shall  accrue  to  the  other  survivor  and  his  heirs." 

Independent  of  the  last  clause,  by  which  the  estate  is  given 
over,  I  am  of  opinion  that  the  sons  would  have  taken  an  ab- 
solute estate  in  fee*simple. 

1.  Because  one  of  the  devisees,  John  Kittredge,  is  made  ex- 
ecutor of  the  will,  and  is  required  to  see  that  all  the  testator's 
debts  and  legacies  be  paid,  out  of  that  part  of  the  testator's 
estate  devised  to  himself  and  his  brother  Jacob,  This  is  a 
charge  on  John,  personally,  in  respect  of  the  estate  given  to 
him,  as  was  held  in  Doe  v.  SneUinff^  5  East,  87 ;  Liihgow  v. 
Gavanoffhy  9  Mass.  161;  Wait  v.  Beldingy  24  Pick.  129. 
The  distinction  is  between  a  charge  to  be  paid  out  of  rents 
and  profits  only,  and  a  charge  to  be  paid  by  the  devisee  at  all 
events  out  of  the  estate  in  his  hands. 

In  the  last  case,  the  devisee  takes  a  fee,  though,  undoubt- 
edly, it  may  be  cut  down  to  an  estate  tail  by  words  showing 
that  intent     Slater  v.  Slater^  5  T.  R.  335. 

As  this  would  give  a  fee-simple  to  John,  and  as  the  intent 
of  the  testator  is  clear,  to  have  the  two  take  the  same  estate, 
the  estate  of  Jacob  would  necessarily  be  held  to  be  a  fee-sim- 
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pie  also.     See  Lord  EUenboroagh,  in  Roe  v.  DatOy  3  M.  & 
S.  518. 

2.  Among  the  legacies  given  by  the  will  is,  the  main- 
tenance of  Sarah  Dwinel,  until  she  should  arrive  at  the  age 
of  eighteen  years,  "  out  of  that  part  of  my  estate  I  give  my 
sons  John  and  Jacob  Kittredge."  If  only  life-estates  were 
given  to  John  and  Jacob,  both  might  die  before  the  legatee 
became  of  that  age,  and  thus  the  clearly  expressed  intention 
of  the  testator  be  defeated. 

3.  The  testator  directs  his  debts  and  legacies  to  be  paid 
''  out  of  that  part  of  my  estate  I  have  given  to  my  two  sons, 
John  and  Jacob  Kittredge."  It  is  held  in  Massachusetts,  in 
conformity  with  many  decisions  elsewhere,  that  if  the  testa- 
tor had  a  fee,  a  devise  of  his  estate  carries  a  fee.  The  word 
"estate"  if  not  controlled  by  some  other  language  of  the  wiU, 
being  construed  to  designate  the  quantity  of  interest,  and  not 
merely  the  corpus  of  the  subject  of  devise.  Godfrey  v. 
Humphrey^  18  Pick.  537. 

Now,  though  this  use  of  the  word  "  estate  "  occurs  only  in 
the  clause  charging  the  debts  and  legacies,  and  not  in  that 
employed  to  make  the  gift,  yet  the  intent  of  the  testator  may 
as  well  appear  in  the  former,  as  in  the  latter  clause. 

Indeed,  all  those  cases,  in  which  it  has  been  held,  that  a 
charge  upon  the  devisee  of  a  gross  sum,  or  of  debts  and  lega- 
cies, implies  a  gift  of  more  than  a  life-estate,  are  authorities 
to  show  that  the  testator's  intei^t  to  give  a  fee  may  be  found 
in  such  a  clause.  And  if  it  may  be  inferred  from  the  duty 
created  by  such  a  clause,  why  not  also  from  the  language  em- 
ployed in  creating  that  duty ;  provided  .that  language  is  suffi- 
cient to  show,  that  the  testator  understood  that  he  had  given 
an  estate  in  fee  to  his  sons  ?  If  a  devise,  which,  by  its  terms, 
would  carry  only  an  estate  for  life,  is  followed  even  in  another 
part  of  the  will,  by  language  which  shows  the  testator  be- 
lieved he  had  given  a  fee,  a  fee  will  pass,  because  the  intent 
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of  the  testator  is  to  govern,  and  that  intent  is  to  be  collected 
from  the  whole  of  the  will. 

This  testator,  in  referring  to  what  he  had  given  to  his  two 
sons,  calls  it  ^'  that  part  of  my  estate."  There  are  many  cases 
in  which  it  has  been  held,  that  the  word  estate  is  to  be  con- 
stmed  to  refer  to  the  testator's  interest  in  the  land  devised, 
although  coupled  with  other  words  which  could  refer  only  to 
the  particular  land,  the  subject  of  the  devise.  Thus,  "my  es- 
tate consisting  of  thirty  acres  of  land,  situate  in  the  parish  of 

A ; "  "  my  estate  in  the  occupation  of  B ,"  carry  a 

fee ;  2  Powell  on  Devises,  413.  Here  the  words  "  estate  situ- 
ate," &c.,  mean  not  only  the  land,  but  the  interest  of  the  testa- 
tor therein ;  so  in  the  case  at  bar,  "that  part  of  my  estate" 
means,  not  only  the  particular  tracts  of  land  before  described, 
but  the  interest  of  the  testator  in  those  tracts  of  land.  The 
question  is,  whether  he  intended  to  devise  to  each  son  an  es- 
tate tail  general,  with  cross  remainders  in  fee,  or  a  fee-simple 
conditional,  with  an  executory  devise  over ;  and  this  depends 
on  the  intent  of  the  testator  to  provide  for  a  definite  or  indefi- 
nite failure  of  issue. 

If  the  first  taker  was  to  have  a  fee-simple,  and  the  estate  is 
given  over  on  a  definite  failure  of  issue,  that  is  to  say,  in  this 
case,  a  failure  at  the  decease  of  the  first  taker,  then  the  limi- 
tation over  may  take  effect  as  an  executory  devise,  because  the- 
contingency  is  determinable  within  those  reasonable  limits 
established  by  law  to  preventjperpetuities.  This  has  been  the 
law  since  the  case  of  Pells  v.  Brown^  Cro.  Jac.  590. 

I  know  of  no  question  which  is  involved  in  so  much  doubt; 
and  has  been  the  subject  of  so  many  conflicting  decisions  as- 
this  one  concerning  the  definite  or  indefinite  failure  of  issue. 

It  has  been  deemed  expedient  in  England,  and  in  several  of 
the  United  States,  to  remove  these  distressing  doubts  and  dif- 
ficulties by  legislation. 

In  Massachusetts  there  is  no  statute  on  the  subject;  and' 
this  question  in  the  case  at  bar  must  be  decided  according  to 

VOL.  n.  12 
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the  rules  of  interpretation,  which  make  part  of  the  common 
law  of  'the  State.  If  I  can  find  in  the  decisionn  of  the  high- 
est judicial  tribunal  of  the  State,  any  settled  rule  of  construc- 
tion applicable  to  this  will,  and  capable  of  determining 
whether  this  testator  has  provided  for  a  definite  or  indefinite 
failure  of  issue,  it  is  my  duty,  as  it  certainly  would  be  my 
pleasure,  to  follow  and  apply  it  In  Jackson  v.  Chew^  12 
Wheat.  153,  and  Waring  v.  JacksoTt^  1  Peters,  570,  cases 
which  went  to  the  Supreme  Court  from  the  State  of  New 
York,  that  Court  declined  to  review  the  decisions  on  this  sub- 
ject, because  it  was  found  there  was  a  settled  rule  in  the 
State  of  New  York.  My  first  duty,  therefore,  is  to  ascertain 
whether  the  law  of  Massachusetts  is  settled. 

The  case  of  Parker  v.  Parker^  5  Met.  R.  134,  was  cited  as 
controlling  the  case  at  bar.  I  do  not  think  it  qan  be  so  con- 
sidered.    I  think  that  case  was  determined  upon  two  points. 

1.  That  by  the  true  construction  of  the  whole  will  taken 
together,  the  sons  took  no  more  than  an  estate  tail. 

2.  That  the  rule  in  Purefroy  v.  JRogerSy  required  the  estate 
limited  over,  to  take  effect  by  way  of  contingent  remainder. 

It  is  true,  that  the  rule  settled  in  Purefroy  v.  Rogers^  2 
Saund.  388,  has  been  often  recognized  in  this  country,  and 
especially  in  Massachusetts.  Hawley  v.  Northamptor^  8  Mass. 
R.  3;  Nightingale  v.  Burrell^  15  Pick.  R.  110 ;  Parker  v.  Parker j 
5  Met  R.  134.  That  rule  as  laid  down  by  Lord  Hale  is,  that 
<^  where  a  contingency  is  limited  to  depend  on  an  estate  of 
freehold,  which  is  capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise,  but  a  contin- 
gent remainder  only,  and  not  otherwise."  But  this  rule  does 
not  operate  until  it  is  ascertained  what  the  particular  estate 
is,  and  that  it  is  capable  of  supporting  a  contingent  re- 
mainder. 

I  do  not  undeistand  it  to  be  a  rule  of  construction,  to  be 
used  in  determining  what  particular  estate  the  testator 
intended  to  devise,  but  a  rule  of  law  which  determines  the 
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kind  of  estate  which  must  be  deemed  to  be  limited  over  after 
the  particular  estate  intended  to  be  devised  has  been  ascer- 
tained. And,  therefore,  I  have  not  allowed  it  to  have  any 
weight  in  this  case. 

The  difficulty  which  I  find  in  assenting  to  this  decision  of 
Parker  v.  Parker^  arises  from  two  considerations.  The  first 
is,  that  the  limitation  over  is  clearly  upon  a  definite  failure  of 
issue,  because  the  first  taker  must  not  only  die  without  issue, 
but  he  must  die  before  he  arrives  at  the  age  of  twenty-one. 
If  he  survives  the  age  of  twenty-one  years,  the  estate  is  not 
to  go  over,  although  the  next  day  he  should  die  without  issue. 
In  that  event,  the  estate  is  to  go  to  his  heirs  general,  for  he 
leaves  no  heirs  of  his  body,  and  the  estate  is  not  to  go  over; 
it  must  therefore  go  to  his  heirs  general,  if  he  has  more  than 
a  life-estate ;  and  accordingly  it  has  been  decided  in  many 
cases,  that  if  the  limitation  over  be  upon  the  contingency  of 
dying  under  age  and  without  issue,  the  first  taker  has  a  con- 
ditional fee-simple  and  not  an  estate  tail. 

Mr.  Justice  Story  so  held  in  Lippett  v.  HopkinSj  1  Gall.  R. 
454,  where  the  older  authorities  are  all  cited;  and  more 
recently  the  same  rule  is  laid  down  and  acted  on  in  Glover  v. 
Monckton^  3  Bing.  R.  13;  Doe  v.  Johnson^  16  L.  and  E.  550; 
BamUz  v.  Casepj  7  Cranch,  456,  and  also  in  Ray  v.  Enslin^  2 
Mass.  554,  and  Richardson  v.  Noyes^  lb.  56.  This  distinction 
between  a  definite  or  indefinite  failure  of  issue,  was  not  ad- 
verted to  by  either  the  coynsel  or  the  court  in  Parker  v. 
Parker. 

It  is  not  easy  to  reconcile  this  decision  with  that  of  Rich' 
ardson  v.  Noyes^  2  Mass.  R.  56 ;  but  if  there  is  any  discrep- 
ancy, it  touches  the  question,  what*  estate  was  intended  to  be 
given  to  the  first  taker. 

As  I  am  satisfied,  that  under  this  will  the  sons  were  in- 
tended to  have  a  fee;  and  as  the  provisions  of  this  will  are 
substantially  different  from  those  in  the  case  of  Parker  v. 
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Parker^  so  far  as  respects  the  estate  of  the  first  taker,  I  do  not 
consider  that  case  can  apply  to  this  one. 

In  Hawley  v.  Northampton,  8  Mass.  R.  41,  Mr.  Chief  Jus- 
tice Parsons  says,  "  now  it  seems  to  be  settled,  that  a  devise 
to  one  and  his  heirs,  aad  if  he  die  without  issue,  or  without 
leaving  issue,  then  to  another,  creates  an  estate  tail  in  the  first 
devisee  with  a  remainder  over,  when  the  limitation  over  can 
take  effect  as  a  remainder,  unless  there  are  other  words  to  con- 
trol  this  construction.^^  This  rule,  with  its  qualification,  being 
in  conformity  with  the  earlier  cases  in  Massachusetts,  and 
with  the  whole  current  of  decisions  in  England,  and  with 
very  numerous  decisions  elsewhere,  I  consider  to  be  the  law 
of  Massachusetts,  and  that  the  difficult  inquiry  in  this  case 
arises  under  the  qualification  of  the  rule;  and  is,  whether 
there  are  in  this  will  words  sufficient  to  render  inapplicable 
this  rule  of  construction. 

Before  adverting  to  some  of  the  most  important  cases  on 
this  subject,  I  think  it  may  be  said  with  truth,  that  the  Amer- 
ican courts,  while  they  have  recognized  the  rule,  have  shown 
a  strong  disposition  to  lay  hold  on  pretty  slight  expressions  in' 
the  will  to  defeat  its  operation ;  a  tendency  which  has  been 
eflfectually  sanctioned,  not  only  in  several  States  in  this  coun- 
try, but  in  England,  by  legislation  which  abolishes  the  rule 
altogether.  A  review  of  the  American  cases  on  this  subject 
would  occupy  too  much  space.  I  will  refer  to  some  of  the 
most  important.  Anderson  v.  Jackson^  16  Johns.  382 ;  Wilkes 
v.  Lion,  2  Cowen,  333 ;  11  Wend.  259 ;  23  lb.  313 ;  Saund. 
Ch.  R.  456;  3  Hal.  29;  5  Day,  517;  1  Con.  36;  6  Barr,  45; 
10  lb.  498 ;  Jackson  v.  Cheio,  12  Wheat  153 ;  14  N.  Hamp. 
R.  215,  opinion  of  Parker,  C.  J.,  and  the  Supreme  Court  of 
Massachusetts  in  Ide  v.  Ide,  5  Mass.  R.  500,  and  Richardson 
V.  Noyes,  2  Mass.  R.  56,  have  evinced  a  like  tendency.  In 
Ide  V.  Ide,  the  devise  was,  to  the  testator's  son  and  his  heirs ; 
but  if  he  should  die  and  have  no  lawful  heirs,  what  estate  he 
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shall  leave  to  be  equally  divided  between  I.  and  N.  This  was 
held  to  import  a  definite  failure  of  issue,  by  reason  of  the 
words,  what  estate  he  shall  leave.  In  Richardson  v.  Noyes,  2 
Mass.  R.  56,  the  devise  was  to  three  sons,  not  expressly  in 
fee ;  and  if  either  or  any  of  them  should  die  without  children, 
the  survivor  or  survivors  to  take ;  this  was  held  to  give  a  fee- 
simple,  defeasible  on  the  first  taker's  dying  without  issue,  liv- 
ing at  his  decease. 

Let  us  now  turn  to  this  will  to  see  whether  the  testator 
intended  to  give  the  share  of  each  son  over,  if  he  should  die 
without  issue  living  at  his  decease,  or  upon  an  indefinite  fail- 
ure of  issue. 

His  words  are,  that  if  either  of  my  said  sons  should  happen 
to  die  without  any  lawful  heirs  of  their  own,  then  the  share 
of  him  who  may  first  decease,  shall  accrue  to  the  other  survi-* 
Yor  and  his  heirs. 

The  words,  without  any  lawful  heirs  of  his  own,  cannot  be 
construed  literally,  because  the  contingency  provided  for,  is 
the  survivorship  of  one  who  would  necessarily  be  a  collateral 
heir ;  heirs  of  his  own  must,  therefore,  be  construed  to  meaii 
lineal  heirs  of  his  own.  Lewis  on  Perpetuities,  311 ;  3  Jar- 
man  on  Wills,  238. 

The  question  is,  whether  this  failure  of  lineal  heirs  was  to 
be  on  the  decease  of  the  first  taker,  or  at  any  time  afterwards^ 
I  Am  of  opinion  that  it  was  a  definite  and  not  an  indefinite 
failure  of  issue  which  was  thus  provided  for,  and  for  the  fol- 
lowing reasons :  — 

First.  There  can  be  no  doubt  that  a  fee-simple  and  not  a 
fee-tail  is  devised  over.  The  devise  is  to  "  the  other  survivor 
and  his  heirs ; "  yet,  this  is  called  the  share  of  him  who  may 
first  deceswe.  If  the  word  "  share  "  is  construed  to  mean  the 
quantity  of  interest  in  the  particular  land  which  was  devised 
to  him  who  may  first  decease,  it  would  follow,  that,  inasmuch 
as  a  fee  is  given  over  from  the  first  taker,  a  fee  was  devised  to 
the  first  taker ;   such  a  deduction  is  but  the  converse  of  the 

12* 
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reasoning  by  which  a  fee  is  held  to  pass  under  a  devise  of  the 
testator's  estate.  That  reasoning  is,  that  the  word  estate 
means  the  interest  of  the  testator,  and  as  he  had  a  fee-simple, 
a  fee-simple  is  given.  Here  a  fee-simple  is  given  over,  and  it 
is  designated  as  the  share  of  the  first  taker ;  if  that  means  the 
estate  or  quantity  of  interest  of  the  first  taker,  the  testator  has, 
in  effect,  described  it  as  a  fee-simple,  by  giving  it  over  as  such. 
I  do  not  perceive  any  good  reason  why  the  word  "  share"  may 
not  be  thus  interpreted. 

In  Pellywood  v.  CboA:,  Cro.  Eliz.  52,  where  there  was  a  de- 
vise in  fee  to  three  persons,  in  severalty,  and  if  either  of  the 
devisees  should  die  without  issue,  the  survivors  should  enjoy 
"  totam  illam  partem^^  it  was  held  only  a  life-estate  was  given 
by  those  words ;  but  Willes,  Ch.  J.,  in  Moone  v.  Heasemany 
Willes'  R.  143,  says,  he  should  have  decided  otherwise,  as 
does  Lord  Ellenborough,  in  Bebb  v.  Penoj/re,  11  East,  162, 
who  was  inclined  to  the  opinion,  that  the  words  "  my  half 
part,"  would  carry  the  interest  of  the  deviser. 

In  Doe  V.  Baldersofiy  Cowper,  257,  there  seems  to  have  been 
no  doubt  felt  that  the  words  '<  their  property  and  share  in  the 
premises,"  would  carry  the  whole  estate ;  and  the  use  of  the 
phrase,  '^  share  and  share  alike,"  is  habitual  among  convey- 
ancers to  designate  an  equal  division  of  the  subject,  both  as  to 
quantity  of  estate  as  well  as  the  corpus  or  thing  devised.  So 
in  Paris  v.  Millar^  5  M.  &  S.  408,  the  words  being,  "  my  share 
of  the  Bastile  and  other  estates,"  it  was  held  that  the  word 
"  share  "  denoted  the  interest  in  the  thing  devised.  Without  un- 
dertaking to  say  that  a  devise  over  of  a  fee,  by  the  name  and 
description  of  the  share  of  A.  B.,  necessarily  imports  that  A.  B. 
took  a  fee,  I  think  it  has  a  tendency  to  show  such  was  the 
understanding  of  the  testator,  which  may  or  may  not  be  suffi- 
cient, according  to  the  particular  phraseology  of  the  will  in 
question. 

Second  This  gift  to  the  two  sons  includes  personal  as  well 
as  real  estate.     The  assumption,  that  the  testator  intended  to 
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limit  over  personal  estate,  consisting  of  tools  and  utensils, 
bonds  and  other  choses  in  action^  and  cattle  and  horses,  in  the 
event  of  an  indefinite  failure  of  issue,  is  very  violent ;  a  simi- 
lar state  of  facts  in  Richardson  v.  Noyes^  2  Mass.  R.  53,  led 
Mr.  Justice  Sedgwick  to  declare  that  such  a  supposition  was 
absurd.  I  am  aware  that  there  is  considerable  weight  of  au- 
thority in  favor  of  the  position  that  this  difficulty  is  to  be  got 
over  by  holding,  that  two  different  limitations  were  intended ; 
that  as  to  realty  the  testator  intended  an  indefinite,  and  as  to 
the  personalty  a  definite  failure  of  issue.  This  resort  seems 
to  be  countenanced  by  Parsons,  Ch.  J.,  in  Hawley  v.  Northamp' 
ton,  8  Mass.  R.  39.  He  refers  to  some  of  the  authorities  which 
support  it;  others  are,  2  Atk.  288;  9  Ves.  203;  6  Bro.  P.  C. 
309;  2  Chitty,  R.  662;  1  Bailey's  Eq.  R.  48.  But  I  appre- 
hend that  the  number  as  well  as  the  weight  of  the  authorities 
is  the  other  way.  3  Atk.  147 ;  1  Taunt.  347 ;  2  Russ.  &  M. 
390,  denying  the  distinction  between  real  and  personal  estate, 
as  do  Lord  Hardwicke,  2  Atk.  314 ;  Lord  Thurlow,  1  Bro.  C. 
E.  188;  1  Ves.  Jr.  286;  Lord  Alvanley,  6  Ves.  440;  Lord 
.  Loughborough,  3  Tb.  99;  Sir  William  Grant,  17  lb.  479; 
Lord  Kenyon,  3  T.  R.  1337,  lb.  695 ;  the  Court  of  King's 
Bench,  4  M.  &  S.  62;  and  the  Supreme  Court  of  North 
Carolina,  3  Bat  North  Car.  R.  438.  I  would  speak  with 
proper  reserve  concerning  what  has  produced  this  distressing 
conflict  of  opinion  and  decision;  but  it  seems  to  me  to  be 
going  too  far  to  attribute  to  a  testator  an  intention  to  make 
distinct  and  different  limitations,  when  he  has  signified  no 
such  intention ;  but  on  the  contrary  has  given  over  both  spe- 
cies of  property  by  the  same  words,  as  forming  one  subject, 
and  to  be  affected  by  only  one  contingency. 

Third.  The  particular  language  of  this  clause,  in  this  will, 
in  my  judgment,  points  strongly  to  a  definite  failure  of  issue. 
The  testator  makes  no  attempt  to  continue  the  whole  prop- 
erty in  the  issue ;  for  whether  the  estate  of  the  first  taker  be 
held  to  be  a  fee-simple  or  a  fee-tail,  he  has  clearly  limited 
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over,  a  fee ;  and  it  is  not  probable  that  his  intent  was,  that  in 
the  event  of  both  moieties  being  anited  in  the  survivor,  he 
should  hold  one  half  in  tail,  and  the  other  half  in  fee. 

The  use  of  the  words  "  other  survivor,"  in  this  clause,  taken 
in  connection  with  the  words  "first  decease,"  are  also  entitled 
to  much  weight.  I  am  aware  that  there  are  many  decisions 
that  the  word  "survivor"  means  simply  "other,"  and  does  not 
import  a  definite  failure  of  issue.  See  Chancellor  Kent's 
opinion  in  Anderson  v.  Jackson^  16  Johns.  418 ;  Doe  v.  Waine- 
Wright,  5  T.  R.  427 ;  Cole  v.  Sewall,  2  Con.  &  Law.  344.  But 
there  are  weighty  authorities  the  other  way,  particularly  in  the 
State  of  New  York.  See  Jackson  v.  Chew^  12  Wheat  and 
the  New  York  cases  cited  above. 

In  this  will  the  limitation  over  is  not  simply  to  the  survivor, 
but  to  "  the  other  survivor."  To  construe  "  survivor  "  here  to 
mean  simply  "  other,"  would  deprive  it  of  all  force.  It  is  to 
be  observed,  too,  that  it  is  only  the  share  of  him  "  who  may 
first  decease "  which  is  given  over.  These  words  certainly 
add  to  the  strength  of  the  word  survivor.  That  word  naturally 
imports  the  one  who  shall  be  alive  at  the  decease  of  the  other.  * 
Here,  then,  the  testator  in  describing  the  subject  of  the  devise 
over,  has  called  it  the  share  of  him  who  may  first  decease ; 
and  in  describing  the  one  who  is  to  take,  has  used  a  word 
which  indicates  that  he  is  to  be  alive  when  the  estate  goes 
over.  It  seems  to  me  that  the  natural  construction  is,  and  the 
real  meaning  of  this  testator  was,  that  if  one  of  these  sous 
should  die  without  issue  in  the  lifetime  of  the  other,  the  other 
was  to  have  the  whole.  If  this  contingency  should  not  hap- 
pen, the  testator  desired  to  make  no  further  provision  on  the 
subject 

To  declare  this  or  any  other  construction  of  this  clause  to 
be  free  from  doubt,  or  in  entire  harmony  with  all  the  authori- 
ties, would  prove  nothing  but  want  of  reflection  or  examina- 
tion. All  I  can  venture  to  afiirm  is,  that  after  deliberate  and 
attentive  consideration  of  the  will,  and  of  the  rules  of  con- 
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straction  which  seem  to  me  applicable  to  it,  the  best  opinion 
I  have  been  able  to  form  is,  that  by  way  of  executory  devise, 
the  share  of  the  son  first  dying  without  issue  in  Ihe  lifetime 
of  the  other,  was  to  go  over  to  that  survivor,  and  that,  subject 
to  this  contingency,  each  took  a  fee-simple. 

Bartlett^  for  the  demandant 

C.  G,  Lorinff  and  Merwifij  contra. 

Note.  —  This  judgment  was  affirmed  on  writ  of  error  in  the  Supreme 
Court. 


James  P.  Whbelbr  et  al.  v.  The  Steamer  Eastern  State. 


The  role  which  requires  two  steamers  i^>proaching  each  other,  to  port  their  hehns, 
and  so  pass  on  the  starboard  hand,  must  be  acted  on  when  there  is  any  probable 
chance  of  collision  by  keeping  their  courses ;  it  is  not  enough  for  the  party,  who 
departs  from  the  rule,  to  show  that  they  would  have  gone  clear,  if  each  had  kept 
its  course ;  he  must  also  show,  the  other  party  ought  to  have  perceived  there  was 
no  probable  chance  of  collision  by  so  doing. 

Semble,  a  local  usage  cannot  vaiy  the  rule. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  a  cause  of  collision  brought  here  by  an 
appeal  by  the  libellants  from  a  decree  of  the  District  Coijrt. 
The  case  made  by  the  libel  is,  that  about  six  o'clock,  in  the 
evening  of  the  6th  day  of  October,  1852,  the  Steamer  Admi- 
ral, bound  from  Eastport  in  the  State  of  Maine,  to  Boston, 
was  coming  up  the  harbor  of  the  latter  place,  and  having  ar- 
rived about  opposite  the  upper  end  of  a  shoal  called  'Hhe 
Lower  Middle,"  was  crossing  towards  the  westerly  side  of  the 
channel  which  is  between  that  shoal  and  Castle  Island,  when 
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the  captain  and  pilots  of  the  Admiral  first  saw  the  Steamer 
Eastern  State  about  half  a  mile  above,  coming  out  from 
among  some  sailing  vessels,  on  the  easterly  side  of  the  chan- 
nel, bound  out,  headed  for  the  Liower  Middle,  and,  at  the  mo- 
ment, three  points  on  the  starboard  bow  of  the  Admiral,  so 
that  if  both  vessels  kept  their  course  they  would  go  clear. 
That  the  Admiral  kept  her  course;  the  Eastern  State  changed 
hers  to  the  westward,  as  soon  as  she  was  clear  of  the  sailing 
vessels,  and  the  result  was,  that  she  struck  the  Admiral  for- 
ward of  her  wheel-house,  and  inflicted  severe  injury.  The 
fault  attributed  to  the  Eastern  State  is,  that  when  she  got 
clear  of  the  sailing  vessels,  she  put  her  helm  to  port,  instead 
of  keeping  her  course  and  passing  the  Admiral  on  the  star- 
board hand. 

The  answer  alleges,  that  the  Eastern  State,  in  coming 
down  the  channel,  passed  a  sloop  under  sail,  and,  in  order  to 
do  so,  went  on  the  easterly  side  of  the  channel,  and  as  soon 
as  th6  steamer  was  clear  of  the  sloop,  her  helm  was  put  to 
port,  and  her  course  changed  for  the  starboard,  or  westerly 
side  of  the  channel ;  and  after  this  change  of  course  the  mas- 
ter of  the  Eastern  State,  who* was  on  the  look-out,  forward, 
on  the  topgallant-forecastle,  first  saw  the  Admiral,  about 
abreast  of  the  lower,  buoy  on  the  "  Lower  Middle,''  and  head- 
ing westerly ;  he  supposed  the  Admiral  would  keep  the  east 
side  of  the  channel;  but  instead  of  doing  so  the  Admiral 
crossed  the  channel  to  the  westward.  The  fault  attributed  to 
the  Admiral  is,  that  on  arriving  at  the  upper  end  of  the 
"  Lower  Middle  "  shoal,  instead  of  bearing  to  the  northward 
and  keeping  on  the  eastern  side  of  the  channel,  she  kept  her 
course,  crossed  the  channel,  got  on  the  wrong  side  of  it,  and 
thus  caused  the  collision.  Before  adverting  to  the  controver- 
ted facts  in  this  case,  there  are  several  things  of  much  impor- 
tance to  be  noticed.  The  first  is,  the  rule  of  navigation  appli- 
cable to  the  case  of  two  steamers  approaching  each  other. 
That  rule  is,  that  if  two  steamers  are  approaching  each  other, 
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in  such  a  manner  that  there  is  any  probable  chance  of  colli- 
sion if  they  keep  their  courses,  each  is  bound,  seasonably  to 
put  the  helm  to  port,  so  as  to  pass  each  other  on  the  larboard 
hand.  Some  attempt  has  been  made  to  show  that  at  the 
time  in  question,  this  rule  was  not  in  force  in  navigating  Bos- 
ton harbor.  The  rule  having  been  declared  by  the  highest  au- 
thority, both  in  this  country,  and  in  England,  in  reference  to 
vessels  going  free,  (4  Notes  Ad.  Dec.  42 ;  1  Wm.  Rob.  478 ; 
2  Wm.  Rob.  1,  277;  7  Notes  Ad.  Dec.  137;  10  How.  657; 
1  Law  Reporter  317,)  and  being  equally  applicable  to  steam- 
ers, I  should  more  than  doubt  whether  any  local  custom  could 
be  allowed  to  vary  it.  But  I  do  not  find  in  the  case,  evidence 
to  prove  such  anomalous  practice  in  this  harbor.  There  are 
some  rather  loose  and  vague  statements,  made  by  two  witness- 
es, who  have  been  accustomed  to  navigate  Boston  harbor  in 
steamboats;  but  they  amount  to  no  more  than  this,  —  that 
though  they  are  aware  of  the  rule  they  disregard  it  As  to 
this,  I  have  only  to  say,  and  wish  it  to  be  distinctly  under- 
stood, that  they  and  all  others  who  disregard  it,  under  cir- 
cumstances to  which  it  is  applicable,  do  so  at  their  own 
peril. 

There  is  another  consideration  having  an  important  bearing 
on  the  case.  The  place  where  this  collision  occurred,  is  the 
channel  through  which  nearly  all  the  shipping  bound  to  and 
from  the  harbor  of  Boston  passes.  At  and  near  that  place 
this  channel  is  of  its  least  breadth.  The  shoal  called  the 
"  Lower  Middle,"  lying  nearly  east  of  Castle  Island,  and 
ranging  east  and  west,  a  steamer  coming  from  sea  and  head- 
ing westward  while  abreast  of  the  shoal,  must  change  her 
course  to  the  northward,  when  the  shoal  is  passed,  to  head  up 
to  the  city.  If  her  course  is  clanged  while  passing  the  end 
of  the  shoal,  she  keeps  on  the  easterly,  or  right  band  side  of 
the  channel;  if  she  holds  her  westerly  course  after  passing  the 
end  of  the  shoal,  she  crosses  the  channel,  towards  Castle 
Island,  and  then  changes  her  course  to  the  northward,  and  is 
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on  the  left  and  wrong  side  of  the  channel.  Under  some  cir- 
camstances,  and  in  some  places,  it  might  not  be  a  matter  of 
much  importance,  which  was  done.  Not  so"  in  this  case.  The 
channel  is  narrow.  It  is  greatly  frequented.  The  dusk  of 
the  evening  had  come.  And  it  is  the  concurrent  testimony  of 
all  the  disinterested  witnesses  who  have  skill,  and  have  spoken 
to  this  point,  that  the  invariable  practice  is,  for  steamers,  com- 
ing up  the  harbor,  when  they  arrive  at  that  point,  to  bear  to 
the  northward  rQund  the  westerly  end  of  the  "  Lower  Middle," 
and  thus  keep  on  the  easterly  and  right  hand  side  of  the  chan- 
nel. In  crossing  the  channel  therefore,  the  Admiral  was  in 
fault,  and  considering  the  hour  and  the  place,  the  fault  was  a 
grave  one. 

The  libellants  insist  that  the  Eastern  State  was  also  in 
fault ;  and  that  even  if  the  Admiral  did  wrong  in  crossing  the 
channel,  the  Eastern  State  might  have  avoided  the  collision 
by  keeping  on  the  east  side,  and  passing  the  Admiral  on  the 
starboard  hand ;  and  under  the  circumstances  was  bound  to  do 
so.    It  is  not  enough  for  the  libellants  to  show,  that  the  steam- 
ers would  have  cleared  each  other  if  each  had  kept  its  course. 
They  must  go  further,  and  show  that  there  was  no  probable 
chance  of  a  collision,  if  each  kept  her  course ;  and  that  this 
was,  or  ought  to  have  been,  apparent  to  the  Eastern  State. 
The  rule  does  not  permit,  much  less  require,  either  to  specu- 
late upon  chances  of  escape,  or  to  depart  from  its  requirement, 
which  is,  to  go  to  the  right  in  all  cases  which  admit  of  any 
question.     It  is  not  a  rule  to  go  to  the  right,  if  it  seems  best 
at  the  time  to  do  so;  but  a  rule  to  go  to  the  right  in  all 
cases,  where  it  is  not  clearly  apparent  there  will  be  no  collision, 
by  keeping  their  respective  courses.     A  moment's  considera- 
tion will  show,  that  the  rule  would  lose  nearly  all  its  value,  if 
those  in  charge  of  one  steamer,  were  obliged^  not  only  to  de- 
termine whether  they  judged  it  best  to  go  to  the  right,  but 
also  to  speculate  upon  the  probability  that  those  in  charge  of 
the  other  steamer  would  decide  in  the  same  way.     The*  pur- 
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pose  of  the  rale  is  to  prevent  coUisioas ;  not  to  have  a  law  to 
settle  collision  cases  when  they  occur.  And,  to  prevent  them, 
it  is  indispensable  that  both  shoald  act  on  one  rule,  and  thus 
cooperate.  This  cannot  be  attained,  if  the  cpurse,  when  ques- 
tionable, is  left  to  the  judgment  and  presence  of  mind  of 
those  in  charge.  Their  judgment  and  presence  of  mind  will 
not  be  the  same,  and  in  practice  they  will  not  cooperate,  and 
thus  collisions  will  occur.  Now,  upon  the  proofs,  I  do  not 
think  it  is  made  out  that  the  Eastern  State  ought  to  have  per- 
ceived, there  was  no  probable  chance  of  a  collision  if  she 
departed  from  the  rule  and  kept  her  course.  It  is  testified  by 
those  on  board  the  Admiral,  that  when  they  were  about 
abreast  of  the  upper  end  of  the  "  Lower  Middle,"  they  first 
saw  the  Eastern  State,  and  she  was  then  about  half  a  mile 
off  and  three  points  on  the  starboard  bow.  Take  this  tcrbe 
true,  and  suppose  also  that  the  Eastern  State  was  then  com- 
ing out  from  among  the  vessels,  and  was  then  in  the  act  of 
changing  her  course;  facts  which  are  controverted  by  the 
claimants,  who  assert  that  when  her  course  was  changed,  the 
Admiral  was  abreast  of  the  lower  part  of  the  shoal ;  but  take 
the  facts  to  be  as  asserted  by  those  on  board  the  Admiral ; 
was  it  apparent  to  the  Eastern  State,  that  there  was  no  prob- 
able chance  of  a  collision  if  she  kept  her  course?  Suppose 
she  had  done  so,  and  the  Admiral  had  borne  to  the  northward 
in  passing  the  end  of  the  shoal,  and  so  kept  on  the  eastern 
side  of  the  channel,  a  collision  would  have  been  almost  cer- 
tain. In  that  case,  in  my  judgment,  the  Eastern  State  would 
have  been  in  the  wrong.  Because,  in  considering  whether 
there  was  a  probable  chance  of  collision  by  keeping  her  course, 
those  in  charge  of  her  were  bound  to  know  that  the  channel 
was  crooked  there,  that  it  inclined  to  the  northward  rapidly, 
after  passing  the  shoal,  that  the  usual  course  of  steamers  com- 
ing in  was,  to  haul  to  the  northward  in  passing  beyond  the 
shoal,  and  thus  keep  on  the  easterly  side,  and  therefore  the 
Admiral  might'  be  expected  to  do  so,  and  if  this  were  done, 
VOL.  n.  13 
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there  would  be  not  only  a  probable  chance,  but  almost  a  cer- 
tainty of  a  collision.  And,  if  upon  these  grounds,  the  East- 
ern State  would  have  done  wrong,  to  depart  from  the  rule,  it 
necessarily  follows  that  she  did  right  to  adhere  to  it,  and  the 
disaster  is  attributable,  not  to  the  observance  of  the  rule  by 
the  Eastern  State, .  but  to  a  departure  by  the  Admiral  from 
the  usual  and  proper  course  at  that  point,  crossing  the  chan- 
nel, instead  of  keeping  on  its  eastern  side. 

It  was  argued  that  the  course  of  the  Eastern  State  was 
changed,  after  it  was  apparent  the  Admiral  was  crossing  the 
channel;  and  when  it  ought  to  have  been  perceived,  that  if 
she  kept  her  course  they  would  clear  each  other,  but  if  she 
attempted  to  go  to  the  right,  they  must  come  together.  Of 
this  I  am  not  satisfied*  I  think  the  evidence  t]uite  strongly 
pre^uderates  the  other  way.  I  have  read  the  whole  of  the 
evidence  and  considered  the  arguments  of  the  counsel,  and 
my  opinion  is,  that  the  helm  of  the  Eastern  State  was  put 
to  port  as  soon  as  possible  after  passing  the  vessel  under  sail, 
and  while  those  in  charge  of  her  believed,  and  had  a  right  to 
believe,  the  Admiral  would  take  the  usual  course,  and  keep 
up  the  channel,  and  not  cross  it 

Let  the  decree  of  the  District  Court  be  affirmed  with  costs. 

Hutchins  and  Wheeler^  for  the  appellants. 

C  P.  OurtiSj  Jr.y  contra. 
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Edhukd  Allen  et  oL^  appellants,  v.  William  F.  Hitch. 

If  the  libellant  does  not  appeal,  he  cannot  ask  to  have  the  damages  increased  here, 
except  hy  an  allowance  for  the  delay  of  payment. 

In  fixing  a  qtiantum  meruit  for  wages  on  a  whaling  vojage,  it  is  competent  for  the 
Court  to  take  into  yiew  the  nnosnal  protraction  of  the  voyage,  and  the  condition 
of  the  vessel  and  the  crew,  though  not  specially  alleged  or  relied  on  in  the  libel. 

Thb  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court,  in  a  cause  of  subtraction  of  wages,  alleged  to  have 
been  earned  on  board  the  bark  Belle,  on  a  whaling  voyage. 
That  Court  made  a  decree  in  favor  of  Hitch,  the  libellant,  for 
the  sum  of  $490.93.  The  respondents  appealed.  At  the 
hearing  they  have  not  denied  the  title  of  the  libellant  to 
wages,  but  insist  that  his  just  claim  amounts  only  to  a  lay  of 
•xift.  The  District  Court  allowed  the  libellant  y^^,  and  the 
difference  in  money  between  these  two  lays  is  only  about 
sixty  dollars ;  a  sum  which  both  parties  agree  would  hardly 
afford  prudential  grounds  for  an  appeal  to  this  Court  But  it 
was  considered  by  the  counsel  on  both  sides,  that  something 
of  importance,  beyond  this  sum  of  sixty  dollars,  was  involved 
in  the  appeal.  The  libellant's  counsel  desired  to  claim  and 
insist  upon  greater  damages  than  were  allowed  below.  But 
no  appeal  appears  to  have  been  claimed  by  the  libellant,  and, 
as  I  have  had  occasion  repeatedly  to  declare,  a  party  who  has 
not  appealed,  can  claim  here,  nothing  more  than  an  affirmance 
of  the  decree  below,  with  reasonable  damages  for  the  delay. 
Counsel  have  been  often  misled  on  this  subject,  by  the  prac- 
tice of  the  State  Courts,  and  by  the  loose  manner  in  which 
appeals  from  the  District  to  the  Circuit  Courts  in  admiralty 
cases  have  sometimes  been  spoken  of  in  books  of  practice. 
But  I  consider  the  point  free  from  all  doubt    Not  to  advert 
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to  the  nature  of  an  appeal,  as  considered  by  Courts  of  Ad* 
miralty,  and  to  the  rules  requiring  reasons  to  be  assigned,  it  is 
sufficient  to  refer  to  two  decisions  of  the  Supreme  Court 
which  are  in  point.  In  SlraUon  v.  Jarvis^  8  Peters,  R.  4,  the 
Court  say :  ^  The  District  Court  decreed  a  salvage  of  one 
fifth  of  the  gross  proceeds  of  the  sales ;  from  this  decree  an 
appeal  was  interposed  in  behalf  of  all  the  owners  of  the  goods 
and  merchandise,  to  the  Circuit  Court ;  but  no  appeal  was 
interposed  by  the  libellant  The  consequence  is,  the  decree  of 
the  District  Court  is  conclusive  upon  him  as  to  the  amount  of 
salvage  in  his  favor.  He  cannot,  in  the  appellate  Court, 
claim  any  thing  beyond  that  amount,  since  he  has  not,  by  any 
appeal  on  his  part,  controverted  its  sufficiency." 

In  Canter  v.  The  American  Ins.  Co.  3  Peters,  317,  the  Cir- 
cuit Court  had  decreed  restitution  of  property  to  the  claim- 
ant,  but  the  decree  was  silent  as  to  damages.  The  libellant 
only,  appealed.  It  was  held,  that  the  silence  of  the  decree 
respecting  damages,  was  a  virtual  denial  of  them ;  that  if  the 
claimant  meant  to  rely  on  his  claim  for  damages,  hp  should 
have  entered  a  cross  appeal ;  and  that  his  omission  to  do  so 
was  a  final  waiver  of  his  claim.  These  cases  show,  that  the 
appellate  Court  will  neither  increase  the  amount  awarded 
below,  nor  consider  a  subject  of  claim  there  decreed  upon  and 
denied,  unless  the  party  who  desires  a  reversal  of  the  decree, 
take  an  appeal.     See,  also,  Airey  v.  Merrill^  ante,  p.  8. 

The  counsel  for  the  respondents  in  this  case,  has  prayed  the 
opinion  of  the  Court  upon  the  question,  whether  the  Court,  in 
fixing  the  reasonable  wages  of  the  libellant  upon  a  quantum 
meruit^  will  take  into  account  certain  circumstances  which  I 
v^l  now  state. 

It  appears  that  the  libellant  shipped  at  Fairhaven,  on 
board  the  bark  Belle,  on  the  10th  of  December,  1844,  as 
cabin  boy,  for  a  whaling  voyage,  then  expected  not  to  exceed 
four  years  in  duration.  In  point  of  fact,  instead  of  pursuing 
the  usual  course  of  whaling  voyages,  the  catchings  of  the 
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Belle  were  sent  home  from  time  to  time,  and  her  voyage  was 
protracted,  so  that  she  did  not  return  home  until  the  10th  of 
September,  1852,  after  an  absence  of  nearly  eight  years.  The 
libellant  was  about  thirteen  years  of  age  when  he  shipped. 
After  the  expiration  of  about  four  years,  the  libellant  did  sea- 
man's duty ;  and  it  is  not  denied  by  the  respondents  that  he 
is  entitled  to  a  reasonable  compensation  therefor.  But  they 
insist  that  this  did  not  exceed  a  lay  of  ji^.  And  they  do 
deny,  that  in  fixing  this  compensation,  the  court  can  take  into 
consideration  any  wrong  done  to  the  libellant  by  his  deten- 
tion from  home,  and  his  consequent  deprivation  of  the  means 
of  education,  by  reason  of  the  protraction  of  the  voyage  for 
about  four  years  beyond  the  time  for  which  the  libellant 
shipped.  Viewed  as  a  brpach  of  contract,  laying  a  founda- 
tion for  a  claim  of  damages,  it  is  true  the  court  cannot  con- 
sider this  8ubject>matter ;  for  there  are  no  allegations  in  the 
libel  upon  which  to  rest  such  a  claim.  But  in  determining 
what  wages  the  respondent  is  reasonably  entitled  to  recover, 
all  the  circumstances  bearing  on  that  question  are  to  be  con- 
sidered. The  service,  for  which  this  compensation  is  to  be 
awarded,  began  about  four  years  before  the  return  of  the  ves- 
sel She  was  then  in  the  Indian  Ocean,  or  perhaps  at  Sid- 
ney, or  one  of  the  islands  in  that  part  of  the  world.  Her 
men  were  all  entitled  to  leave  her,  and  most  of  them  did 
leave  her  during  the  voyage.  The  difficulty  of  obtaining 
good  hands  to  supply  their  places,  considerably  enhanced  the 
value  to  the  owners,  of  the  plaintiff's  services.  On  the  other 
hand,  the  long  protracted  absence  of  the  libellant  from  home, 
and  the  disadvantage  to  him  of  remaining  still  longer,  would 
naturally  render  him  unwilling  to  serve  for  the  same  compen- 
sation as  he  might  accept  under  other  circumstances.  To  fix 
the  lay  at  what  it  would  have  been,  in  a  port  where  seamen 
are  obtainable  in  great  numbers,  as  wanted^  and  for  an  ordi- 
nary voyage,  would  be  manifestly  vcrong.  It  cannot  be 
doubted  that  the  owners  would  be  obliged  to  pay  a  higher 

13^ 


15d  MASSACHUSETTS. 

The  Schooner  Sammit. 

price,  and  that  the  service  woald  be  reasonably  worth  a 
higher  lay,  if  one  who  had  already  been  absent  foar  years 
from  home,  were  required  to  remain  four  years  longer,  and 
serve  and  take  his  lay  on  board  a  vessel,  which  had  already 
cruised  four  years,  and  whose  crew,  by  desertions,  absences, 
and  other  cautjes,  had  been  so  changed,  and  so  filled 'up,  as  it 
appears  this  crew  had  been.  The  staunchness,  -and  conse« 
quent  safety  of  the  vessel,  the  completeness  of  her  fitting  and 
finding,  and  the  efficiency  of  her  crew,  are  circumstances  in 
which  the  seamen  on  board  a  whaleship  have  a  direct  and 
substantial  interest;  and  I  do  not  consider  it  improper  for  the 
court  below,  in  fixing  a  quarUvm  meruit,  to  take  into  considera* 
tion,  upon  this  libel,  the  circumstances  of  the  protraction  of 
the  voyage,  and  the  great  length,  of  time  the  libellant  was 
detained  from  home. 

The  decree  of  the  District  Court  is  affirmed,  with  costs  and 
damages,  at  the  rate  of  six  per  centum  per  annum  from  the 
date  of  its  decree. 

L.  F.  Brigham,  for  the  appellants. 

Mackay,  contra. 


Thb  Schooker  Summit. 

The  ordinary  roles  of  nayigadon,  designed  to  prereut  colUsionfl,  are  binding  on  fish- 
ing vessels,  while  engaged  on  their  fishing  gionnds. 
Damages  denied  for  want  of  preponderating  proof,  in  a  great  conflict  of  endenoe. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  case  has  been  held  under  advisement 
for  some  time,  on  account  of  the  difficulty  I  have  found  in 
arriving  at  a  judgment  thereon.     It  is  a  cause  of  collision. 
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which  occorred  in  the  Bay  of  8t  Lawrence  between  two  fish- 
ing vessels  called  the  Jubilee  and  the  Summit,  and  by  which 
the  former  with  her  fare,  was  destroyed.  When  the  collision  oc- 
curred, the  Summit  was  sailing  closehauled  on  the  wind,  and 
had  her  larboard  tacks  aboard.  The  Jubilee  had  her  larboard 
tacks  aboard,  and  her  sails  set  so  as  to  lie  close  to  the  wind, 
but  whether  she  was,  and  for  som^  time  before  had  been,  sail- 
ing with  the  wind  full,  is  the  question  of  fact  upon  which 
there*  is  an  irreconcilable  conflict  of  evidence.  If  both  vessels 
were  closehauled  on  the  wind,  it  was  the  duty  of  the  Summit, 
which  was  on  the  larboard  tack,  to  give  way  and  avoid  the 
Jubilee.  If  the  former  was  sailing  close  to  the  wind,  and  the 
Jubilee  had  the  wind  free,  it  was  the  duty  of  the  Jubilee  to 
keep  clear  of  the  Summit.  These  rules  are  applicable  to  fish- 
ing vessels,  on  their  fishing  grounds,  and  a  deviation  from 
them,  producing  a  collision,  must  subject  the  vessel  thus  in 
the  wrong  to  a  claim  for  damages.  It  was  stated  by  the 
counsel,  that  one  reason  why  this  appeal  has  been  prosecuted 
is,  that  it  is  deemed  .important  to  obtain  a  decision  of  this 
Court  upon  the  question,  whether  the  rules  of  navigation, 
designed  to  prevent  collisions,  are  applicable  to  fishing  vessels 
while  sailing  on  their  fishing  grounds.  It  is  said  there  is  a 
difference  of  opinion  among  those  engaged  in  this  business, 
on  this  question;  and  that  these  rules  are  frequently  disre- 
garded. No  reason  has  been  assigned  why  they  should  not 
be  applied  to  such  vessels,  when  so  engaged,  and  none  has 
occurred  to  my  mind.  When  it  is  remembered  that,  in  pur- 
suit of  some  kinds  of  fish,  great  numbers  of  vessels  are  fre- 
quently assembled  in  close  proximity  to  each  other,  all  in 
eager  pursuit  of  their  prey,  and  necessarily  sailing  in  all  con- 
ceivable relative  courses,  it  is  apparent  there  is  unusual  need 
of  some  suitable  rules  of  navigation  to  avoid  collisions.  The 
ordinary  rules  have  been  found  by  experience  to  be  the  best 
and  most  convenient.  I  have  no  hesitation  in  declaring  them 
to  be  applicable  to  fishing  vessels,  in  common  with  all  vessels, 
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and  when  engaged  on  the  fishing  grounds  as  well  as  elsewhere* 
But  it  is  necessary  for  the  libellants  to  satisfy  the  Court  by 
preponderating  evidence,  that  the  facts  existed  which  would 
impose  on  the  Summit  the  duty  of  giving  way  to  the  Jubilee. 
It  is  not  uncommon,  in  cases  of  collision,  to  find  all  on  board 
one  vessel,  testifying  differently  upon  material  facts,  from 
those  on  board  the  other  vessel.  But  it  is  rare  indeed  that 
such  a  conflict  of  evidence  exists,  as  I  find  in  this  case.  This 
collision  occurred  within  a  few  yards  of  another  fishing  vessel 
called  the  Shade,  which  was  lying  to,  her  hands  being  engaged 
in  fishing,  and  within  plain  view  of  seven  other  fishing  vessels, 
which  were  in  different  directions  from  the  place  of  collision. 
Eleven  persons  who  were  on  board  those  other  vessels  have 
been  examined  on  behalf  of  the  libellants,  and  ten  in  behalf 
of  the  claimants.  They  not  only  differ,  but  upon  the  most 
palpable  and  material  points  they  flatly  contradict  each 
other.  The  witnesses  for  the  libellant  swear  with  positiveness, 
and  assign  reasons  for,  and  means  of  knowledge  of  the  cor- 
rectness of  the  statement,  that  the  wind  was  west  south-west. 
Those  of  the  claimants  testify  with  equal  positiveness,  and 
upon  reasons  assigned  and  sworn  to,  that  the  wind  was  west 
north-west 

The  libellant's  witnesses  say  the  Jubilee,  for  fifteen  minutes 
before  the  collision,  and  down  to  the  moment  of  the  collision, 
had  been  sailing  as  close  to  the  wind  as  she  could  lie.  The 
claimants,  that  she  had  been  sailing  about  three  points  free, 
until  just  before  the  collision,  when  she  luffed  up  close  to  the 
wind,  which  brought  her  across  the  bow  of  the  Summit  and 
caused  the  collision. 

I  have  read  this  voluminous  evidence  and  compared  it,  with 
the  hope  that  I  might  be  able  to  come  to  some  satisfactory 
conclusion,  upon  such  leading  facts  as  would  be  sufficient  to 
determine  the  cause.  I  have  also  repeatedly  examined,  with 
much  attention,  the  briefs  of  the  evidence  furnished  by  the 
counsel,  and  which,  it  is  but  just  to  them  to  say,  evince  not 
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only  a  most  attentive  stady  of  tbe  proofs,  but  great  ingenuity, 
and  a  thorough  comprehension  of  tbe  canse.  It  would  oc- 
cupy too  much  space  to  detail  tbe  evidence,  or  to  place  on 
paper  the  diflTerent  aspects  in  which  I  have  viewed  it,  and  tbe 
different  facts  which  seem  to  me  entitled  to  weight,  on  the 
one  side  and  on  the  other.  And  the  result  is,  that  I  am  not 
able  to  say  that  I  think  the  libellant  has  made  the  fault  of  the 
Summit  appear,  by  that  preponderance  of  evidence  necessary 
to  charge  that  vessel  with  tbe  damages  arising  from  tbe  col* 
lisioc 

WhUing  and  Russell^  (the  argument  by  Russell^)  for  tbe 
appellants. 

Scudderj  contra. 


Unitbd  Statbs  v.  Martin  Stoweix. 

It  18  within  the  diBcretion  of  the  Court  to  entertain  a  motion  to  quash  an  indictment, 
or  to  hold  the  defendant  to  plead  in  abatement,  or  demur. 

An  indictment  under  the  22d  section  of  the  Act  of  April  30,  1790,  (1  Stat,  at 
Large,  117,)  mnal  show  by  proper  ayerments  that  the  process  was  legal. 

A  oommiflsioner  empowered  to  issue  a  warrant  under  the  statute  of  ^  United  States 
of  Sept.  18,  1850,  (9  Statutes  at  Laxge,  463,)  must  be  such  a  commissioner  as  is 
particularly  described  in  that  act,  and  consequently  an  averment  in  an  indictment 
for  resisting  such  a  warrant,  that  it  was  issued  by  a  commissioner  of  the  Circuit 
Court  of  the  United  States,  is  not  sufficient. 

An  arernient  that  a  wamnt  was  duly  issued,  is  insufficient ;  the  &cts  constituting  the 
due  issue  must  be  set  forth. 

The  want  of  an  arerment  of  the  fects  showing  that  the  commissioner  was  author- 
ised to  issue  the  warrant,  cannot  be  aided  by  referring  to  the  records  of  this  court. 

Tliatpartof  the  29th  section  of  the  Judiciary  Act,  (1  Statutes  at  Laige,  88,)  which 
proTides  that  jurors  shall  be  drawn  from  such  parts  of  the  district  as  the  Court 
shall  direct,  is  not  repealed  by  statute  1840,  July  20,  (5  Statutes  at  Large,  394,) 
and  is  still  in  force. 

^le  District  Attorney  has  power  under  the  control  of  tlie  Court,,  at  any  time  before 
a  jniy  is  impanelled,  to  enter  a  noUe  protequu 
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Tms  was  a  motion  to  quash  an  indictment  against  Martin 
Stowell,  for  obstracting  the  marshal  in  the  service  of  legal 
process.  The  obstruction  complained  of  occurred  during  the 
proceedings  for  the  rendition  of  Anthony  Burns,  in  the  year 
1854.  The  substance  of  the  indictment  and  the  questions  in- 
volved in  the  case,  appear  in  the  opinion  of  the  court. 

Curtis,  J.  The  grand-jury  at  the  present  term  returned  in- 
to Court  an  indictment  against  Martin  StoweU  for  obstruct- 
ing the  marshal  of  this  district  in  serving  legal  process.  The 
indictment  is  framed  under  the  twenty-second  section  of  the 
Act  of  AprU  30, 1790. 

The  accused  having  been  arraigned,  submitted,  through  his 
counsel,  a  motion  to  quash  the  indictment  It  is  within  the 
discretion  of  the  Court  to  refuse  to  entertain  such  a  motion, 
and  put  the  party  to  plead  in  abatement,  or  to  demur,  in  or- 
der to  raise  questions  affecting  the  regularity  of  the  finding  of 
the  indictment,  or  its  formal  or  substantial  sufficiency.  In 
this  case,  the  Court  being  satisfied,  on  the  presentation  of  the 
motion,  and  looking  into  the  indictment,  that  some  of  the 
causes  assigned  therein,  were  proper  to  be  discussed  and  deci- 
ded in  this  form  of  proceeding,  have,  for  the  sake  of  conven- 
ience, allowed  the  counsel  to  present  their  views  on  all  the 
questions,  which,  in  their  apprehension,  it  was  proper  to  make ; 
not  intending,  however,  to  depart  from  what  we  consider  to  be 
a  sound  rule,  that  questions  admitting  of  doubt,  and  involving 
such  difficulty  as  to  require  a  protracted  and  elaborate  exami- 
nation, should  not  be  decided  in  this  form  of  proceeding,  es- 
pecially when  the  motion  is  not  made  till  the  jurors  and  wit- 
nesses are  in  attendance  for  the  trial.  Having  given  to  some 
of  the  questions  raised,  that  consideration  which  we  have 
found  necessary  to  a  decision,  I  will  now  state  the  opinion  of 
the  Court  thereon. 

The  indictment  contains  five  counts.     The  first  is  the  most 


OCTOBER  TERM,  1854.  155 

United  States  v.  Stowell. 

full  and  particniar,  and  an  examination  of  that  will  render  any 
extended  observations  on  the  others  unnecessary. 

This  count  alleges,  in  substance,  that  the  defendant  know* 
ingly  and  willingly  did  obstruct,  resist,  and  oppose  the  mar« 
shal  of  this  district  in  serving  and  attempting  to  serve  a  cer- 
tain warrant  and  order,  which  are  set  out  in  the  count.  The 
clause  of  the  22d  section  of  the  Act  of  1790,  on  which  this 
indictment  depends,  makes  it  an  oifence,  knowingly  and  wil- 
fully to  obstruct,  resist,  or  oppose  any  officer  of  the  United 
States  in  serving,  or  attempting  to  serve,  or  execute,  any  legal 
process  whatsoever. 

To  constitute  an  offence  under  this  law,  therefore,  the  ob- 
struction must  have  been  of  legal  process;  and  whatever  may 
have  been  the  form  or  purpose  of  the  process,  it  is  not  legal 
process,  within  the  meaning  of  this  act,  unless  it  emanated 
from,  and  was  issued  by,  some  tribunal,  judge,  or  magistrate, 
authorized  by  the  laws  of  the  United  States  to  issue  such 
process. 

It  is  clear,  also,  that  the  indictment  must  show,  by  proper 
averments,  that  the  process  was  legal,  not  only  in  form  and 
purpose,  but  as  emanating  from  some  Court  or  officer  empow- 
ered by  law  to  issue  such  process. 

What  particular  averments  are  necessary  to  show  this  au- 
thority to  issue  the  process  alleged  to  be  obstructed,  depends 
upon  the  character  of  the  tribunal,  or  officer,  from  whom  it 
came.  If,  as  in  this  case,  the  officer  who  granted  the  process, 
bad,  by  law,  only  a  limited  and  special  authority,  dependent 
for  its  existence  upon  particular  facts,  every  fact  necessary  to 
the  existence  of  that  authority,  must  either  be  averred  in  the 
indictment,  or  appear  on  the  face  of  the  process  set  out  there- 
in. Whether  it  be  sufficient,  that  some  of  the  facts  necessary 
to  the  existence  of  power  to  issue  the  process,  where  the  juris- 
diction is  special  and  limited,  appear  upon  the  face  of  the 
process  itself  set  out  in  the  indictment,  but  are  not  averred  in 
the  indictment  to  be  true,  so  as  to  be  traversed  and  put  in  is- 
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sue  by  a  plea  of  not  guiHy,  it  is  not  necessary  in  this  case  to 
decide.  See  Wise  v.  WUkerSj  3  Cranch,  331 ;  ^iatt  et  dL  v. 
Piersol,  1  Pet  340;  Allen  v.  Oray^  11  Conn.  96;  Savacooly. 
Baughtofij  5  Wend.  170,  which  contains  an  elaborate  review 
of  the  cases;  ^nd  People  v.  Warren^  5  Hill,  440;  1  Rass.  on 
Crimes,  511;  Foster,  311,  312;  1  Hale's  P.  C.  460. 

It  will  be  seen,  when  we  come  to  examine  the  indictment, 
that  the  defect,  which  we  think  exists  in  the  averments  to 
show  authority  to  issue  the  warrant,  is  not  aided,  so  far  as 
the  Act  of  1790  is  concerned,  by  any  thing  on  the  face  of  the 
warrant  itself. 

The  first  count  aUeges  that  ^heretofore,  namely,  on  the 
twenty-fourth  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  fifty-four,  a  certain  warrant  and  legal 
process,  directed  to  the  marshal  of  the  said  district  of  Massa- 
chusetts, or  either  of  his  deputies,  was  duly  issued  under  the 
hand  and  seal  of  Edward  G.  Loring,  Esquire,  who  was  then 
and  there  a  commissioner  of  the  Circuit  Court  of  the  United 
States^  for  said  district^  which  said  warrant  and  legal  process 
was  duly  delivered  to  Watson  Freeman,  Esquire,  who  was 
then  and  there  an  officer  of  the  United  States,  namely,  mar- 
shal of  the  United  States,  for  the  said  district  of  Massachu- 
setts, at  Boston,  in  the  district  aforesaid,  on  the  said  twenty- 
fourth  day  of  May,  in  the  year  aforesaid,  and  was  of  the  pur- 
port and  efiect  following,  that  is  to  say :  — 

"Unitbd  States  op  America. 
^  Massachusetts  District^  ss. 

« 

"  To  the  marshal  of  our  District  of  Massachusetts  or  either 
of  his  Deputies,  Greeting:  — 

"In  the  name  of  the  President  of  the  United  States  of 
America,  you  are  hereby  commanded  forthwith  to  apprehend 
Anthony  Burns,  a  negro  man,  alleged  now  to  be  in  your  dis- 
trict, charged  with  being  a  fugitive  from  labor,  and  with   hav- 
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ing  escaped  from  service  in  the  State  of  Virginia,  if  be  may 
be  found  in  your  precinct,  and  have  him  forthwith  before  me, 
Edward  G.  Loring,  one  of  the  commissioners  of  the  Circuit 
Court  of  the  United  States  for  the  said  district,  then  and 
there  to  answer  to  the  complaint  of  Charles  F.  Snttle,  of  Al- 
exandria, in  the  said  State  of  Virginia,  merchant,  alleging  un- 
der oath  that  the  said  Anthony  Burns,  on  the  twenty-fourth 
day  of  March  last,  did,  and  for  a  long  time  prior  thereto  had 
owed  service  and  labor  to  him,  the  said  Suttle,  in  the  said 
State  of  Virginia,  under  the  laws  thereof,  and  that,  while  held 
to  service  there  by  the  said  Snttle,  the  said  Burns  escaped 
from  the  said  State  of  Virginia  into  the  said  State  of  Massa- 
chusetts ;  and  that  said  Burns  still  owes  service  and  labor  to 
said  Suttle  in  the  said  State  of  Virginia,  and  praying  that 
said  Burns  may  be  restored  to  him,  said  Suttle,  in  said  State 
of  Virginia,  and  that  such  further  proceedings  may  then  and 
there  be  had  in  the  premises  as  are  by  law  in  such  cases  pro- 
vided. 

"  Hereof  fail  not,  and  make  due  return  of  this  writ,  with 
your  doings  thereon,  before  me. 

^  Witness  my  hand  and  seal  at  Boston,  aforesaid,  this 
twenty-fourth  day  of  May,  in  the  year  one  thousand  eight 
hundred  and  fifty-four. 

"  Edwakj)  G.  Loring,  Cammissianer.    [l.  s.]  " 

These  are  the  only  parts  of  the  first  count  material  to  the 
present  inquiry,  which  is,  not  whether  it  could  be  proved  on 
the  trial,  that  Mr.  Loring  had  authority  to  issue  this  warrant, 
but  whether  these  averments  are  sufficient,  in  point  of  law,  to 
show  to  the  court  that  he  had  that  authority. 

The  first  section  of  the  Act  of  Congress  of  September  18, 
1850,  taken  in  connection  with  the  sixth  section  of  the  same 
act,  confers  power  to  issue  warrants  to  arrest  fugitives  from 
service  upon  "  the  persons  who  have  been,  or  may  hereafter 

VOL.  n.  14 
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be  appointed  commissioners,  in  virtue  of  any  act  of  Congress, 
by  the  Circuit  Courts  of  the  United  States,  and  who,  in  con- 
sequence of  such  appointment,  are  authorized  to  exercise  the 
powers  that  any  Justice  of  the  Peace  or  other  magistrate  of 
any  of  the  United  States  may  exercise,  in  respect  to  offenders 
for  any  crime  or  offence  against  the  United  States,  by  arrest- 
ing, imprisoning,  or  bailing  the  same,  under  and  by  virtue  of 
the  33d  section  of  the  Act  of  the  24th  of  Septeniber,  1789, 
entitled  '^  An  Act  to  establish  the  Judicial  Courts  of  the 
United  States." 

It  appears,  then,  that  to  have  authority  to  issue  a  warrant 
under  this  Act  of  1850,  the  person  issuing  it  must  not  only  be 
a  commissioner  appointed  by  a  Circuit  Court  of  the  United 
States,  but  a  commissioner  thus  appointed  on  whom  have 
been  conferred  the  powers  respecting  the  arscst,  imprisonment, 
and  bail  of  offenders,  which  were  conferred  on  Justices  of  the 
Peace  by  the  33d  section  of  the  Act  of  1789,  (1  Stat  at 
Large,  91).  That  is,  he  must  be  such  a  commissioner  as  is 
particularly  described  by  the  Act  of  1850. 

Does  the  averment,  that  the  person  who  issued  this  war- 
rant was  '^  a  Commissioner  of  the  Circuit  Court  of  the 
United  States  for  said  District,"  amount,  in  legal  intendment, 
to  an  averment  that  he  was  such  a  commissioner  as  is  partic- 
ularly described  in  the  Act  of  1850  ? 

K  every  person  who  is  a  commissioner  of  the  Circuit  Court, 
ex  officio^  possesses,  by  law,  the  powers  as  to  arresting,  im- 
prisoning, and  bailing  offenders,  granted  to  Justices  of  the 
Peace  by  the  Act  of  1789,  then  it  might  be  intended  by  the 
Court  that  this  commissioner  had  those  powers,  and,  conse- 
quently, that  he  -was  one  of  those  commissioners  upon  whom 
the  Act  of  1850  conferred  the  power  to  grant  such  a  warrant 
But,  on  the  other  hand,  if  there  may  be  commissioners  ap- 
pointed by  the  Circuit  Court,  who  do  not  possess  those  pow- 
ers, then  an  averment  that  a  person  was  a  commissioner 
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appointed  by  this  court,  does  not  amount  to  an  averment  that 
he  was  such  a  commissioner  as  is  described  by  the  Act  of 
1850,  and  therein  empowered  to  issue  warrants  of  this  kind. 

It  was  argued  by  the  defendant's  counsel,  that  this  court 
issues  commissions  to  take  depositions  in  particular  cases, 
and  that  the  persons  thus  empowered  are  commissioners  ap- 
pointed by  the  Circuit  Court.  We  feel  some  doubt  whether 
persons  acting  under  a  dedimus  potestatem  in  a  particular  case, 
are  so  far  known  to  the  laws  of  the  United  States  as  commis- 
sioners appointed  by  the  Circuit  Court,  that  we  could  say 
they  might  fairly,  and  would  naturally,  be  included  under 
those  terms.  But  there  is  a  class  of  commissioners  appointed 
by  the  Circuit  Court,  not  adverted  to  by  the  counsel,  who  are 
known  to  the  laws  of  the  United  States  as  commissioners, 
and  who  do  not  ex  officio  possess  the  powers  to  arrest,  im- 
prison, and  bail  offenders  against  the  laws  of  the  United 
States. 

By  the  Act  of  Congress  of  August  12, 1848,  §  1,  (9  Stat,  at 
Large,  302,)  passed  to  give  effect  to  stipulations  in  treaties 
with  foreign  governments,  for  the  extradition  of  persons 
charged  with  certain  crimes,  power  to  arrest  and  hold  for 
extradition,  is  conferred,  amongst  others,  upon  "  commissioners 
authorized  so  to  do  by  any  of  the  Courts  of  the  United 
States."  We  think  it  clear  that  commissioners  appointed  for 
this  purpose  under  this  act,  would  not  possess,  ex  officio^  the 
powers  to  arrest, imprison,  and  bail  offenders  against  the  laws 
of  the  United  States.  It  is  true,  that  it  seems  to  have  been 
the  dei^ign  of  Congress,  when  it  has  from  time  to  time  con- 
ferred new  powers  upon  commissioners  appointed  by  the  Cir- 
cuit Courts  of  the  United  States,  to  confer  them  upon  that 
class  of  commissioners  who  were  originally  authorized  to  be 
appointed  by  the  Act  of  February,  1812,  (2  Stat,  at  Large, 
679,)  to  take  bail  and  aflBidavits  in  civil  causes  in  the  Circuit 
Courts;  and,  accordingly,  by  apt  terms,  the  persons  so  ap- 
pointed have  been  described,  in  subsequent  laws,  as  those  to 
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whom  the  new  authority  was  intended  to  be  given.  .Acts  of 
March  1, 1817,  (3  Stat  at  Large,  360) ;  August  23, 1842,  §  1, 
(5  Stat,  at  Large,  616) ;  August  8, 1846,  (9  Stat  at  Large, 
72). 

In  all  these  instances,  as  well  as  in  the  Act  of  1860,  for  the 
extradition  of  fugitives  from  service,  the  intention  of  Con- 
gress is  apparent,  to  confer  power  on  that  class  of  commis- 
sioners who  had  been  or  should  be  appointed  to  take  bail  and 
affidavits,  &c.  But  the  Act  of  August  12, 1848,  for  extradi- 
tion under  treaties,  does  not  confine  the  powers  therein 
granted  to  commissioners  who  had  been,  or  should  be  ap- 
pointed to  take  affidavits  and  bail,  or  to  arrest^  imprison,  or 
bail  offenders  against  the  laws  of  the  United  States.  There 
is  not  only  the  absence  of  any  such  description  of  the  com- 
missioners who  are  to  exercise  the  powers  conferred  by  the 
Act  of  1848,  but  the  sixth  section  provides,  in  terms,  that  "  It 
shall  be  lawful  for  the  courts  of  the  United  States,  or  any  of 
them,  to  authorize  any  person  or  persons  to  act  as  a  commis- 
sioner under  the  provisions  of  this  Act" 

By  force  of  this  Act,  therefore,  there  may  be  commissioners 
appointed  by  the  Circuit  Court  for  this  District,  to  exercise 
the  powers  therein  conferred,  and  those  only.  The  averment 
that  the  person  who  issued  this  warrant,  was  a  commissioner 
appointed  by  the  Circuit  Court,  would  be  fully  satisfied  by 
proof,  that  he  was  thus  appointed  to  make  extradition  under 
treaties,  though  he  had  no  other  power  whatever.  And  it 
necessarily  follows,  that  this  averment  does  not  show  to  the 
Court  that  this  was  such  a  commissioner  as  had  lawful  power 
to  issue  this  warrant,  and  consequently  the  indictment  does 
not  show  that  the  warrant  was  legal  process,  because  it  does 
not  show  that  it  proceeded  from  one  having  lawful  authority 
to  issue  it 

We  have  been  referred  to  a  precedent  of  an  indictment  for 
resisting  an  officer  of  the  United  States  in  the  service  of 
legal  process,  found  in  Wharton's  Precedents,  667.    That 
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process  issued  from  a  District  Court  of  the  United  States,  a 
Court  of  Record,  and  not  technically  an  inferior  court.  All 
its  jurisdiction  and  powers  are  matter  of  law,  to  be  judicially 
noticed.  The  distinction  between  such  a  court  and  a  magis- 
trate having  only  a  special  authority,  is  settled.  In  favor  of 
the  jurisdiction  of  the  latter,  the  law  makes  no  intendment. 
1  Saund.  70,  n.  3 ;  I  Ch.  PL  306 ;  Sackett  v.  Andross,  5  Hill, 
330. 

These  principles  of  criminal  pleading  are  so  well  settled, 
and  their  applicability  to  this  case  is  so  clear,  that  no  au- 
thority need  be  adverted  to.  But  the  case  of  The  King  v. 
Everett^  8  B.  &  C.  114,  is  in  point.  Th&t  was  an  indictment 
for  unlawfully  soliciting  one  Hooper,  a  person  employed  in 
the  service  of  the  customs,  to  omit  to  make  a  seizure.  The 
law  did  not  make  it  the  duty  of  all  persons  employed  in  the 
service  of  the  customs,  or  confer  on  all  such  persons  the  power, 
to  make  seizures,  but  only  on  certain  ofEcers  of  the  customs, 
and  persons  empowered  for  that  purpose  by  the  commission- 
ers of  customs.  The  indictment  alleged,  that  Hooper  was  a 
person  employed  in  the  service  of  the  customs,  and  that  it 
was  his  duty  in  snch  employment  to  make  a  certain  seizure. 
The  defendant  having  been  convicted,  moved,  ilfi  arrest  of 
judgment,  that  the  indictment  did  not  show  that  Hooper 
could  by  law  make  a  seizure.  The  court  held  the  objection 
fatal ;  that  it  was  not  enough  to  aver  it  was  the  duty  of 
Hooper  to  make  the  seizure ;  that  the  facts  from  which  that 
duty  arose  must  be  stated ;  that  as  all  persons  in  the  service 
'  of  the  customs  had  not  this  power,  and  as  no  other  fact 
besides  his  being  in  that  service  was  alleged,  the  judgment 
must  be  arrested. 

In  the  case  at  bar,  as  in  that  case,  only  certain  persons  pos- 
sess the  power  in  question.  It  is  not  shown  that  Mr.  Loring 
was  one  of  those  persons ;  and  the  allegation  that  the  war- 
rant was  dnly  issued,  does  not  help  the  indictment.  Whether 
duly  or  unduly  issued  is  a  question  of  law,  and  the  facts  to 
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constitute  a  due  issue  must  be  pleaded,  that  the  court  may  be 
able  to  decide  whether  the  issue  of  the  warrant  was  duly  or 
unduly  made;  just  as  in  the  case  in  8  B.  &  C,  it  was  held 
not  sufficient  to  aver  that  it  was  the  duty  of  Hooper  to  make 
seizures,  but  the  facts  from  which  that  duty  arose  should  be 
avened.  See  also,  Rex  v.  L^jme  Rcgis^  Doug.  B.  79 ;  Everard 
V.  Paterson,  6  Taunt  625 ;  s.  c.  2  Marsh.  R.  308, 

It  may  be  suggested  that,  inasmuch  as  the  appointment  of 
Mr.  Loring  emanated  from  this  Court,  and  is  a  matter  of 
record  here,  the  Court  may  take  judicial  notice  of  the  fact 
that  he  was  authorized  to  act  as  a  commissioner,  in  arresting, 
imprisoning,  and  bailing  offenders  against  the  laws  of  the 
United  States,  and  so  that  he  was  such  a  commissioner  as  is 
described  in  the  Act  of  1860.  We  suppose  it  to  be  true  that 
Mr.  Loring  was  such  a  commissioner,  and  that  bis  authority 
could  be  proved  by  producing  the  record  of  his  appointment ; 
but  this  cannot  affect  the  decision  of  the  question  now  under 
<^onsideration.  An  indictment  must  contain  every  averment 
necessary  to  show  that  an  offence  has  been  committed ;  and 
the  want  of  any  such  averment  cannot  be  supplied,  by  show- 
ing that  the  fact  thus  omitted  appears  on  other  records  of  the 
^ourt.  Suppose  a  conviction  upon  an  indictment  thus  defec- 
tive, were  to  be  carried  by  writ  of  error  to  another  court ;  the 
•conviction  must  be  reversed  there,  because  the  Court  of 
Errors  could  have  no  judicial  knowledge  of  the  omitted  fact. 
Yet,  if  erroneous  in  the  Court  above,  it  would  be  equally  erro- 
neous in  the  Court  below.  The  indictment  must  be  sufficient 
of  itself,  when  aided  by  those  intendments  which  the  law 
requires  to  be  made  from  what  appears  therein ;  and  it  cannot 
be  made  good  by  merely  extraneous  matter,  though  that  may 
be  matter  of  record. 

It  is  true,  this  objection  to  the  indictment  is  technical,  and 
there  does  not  seem  to  be  reason  to  suppose,  that  in  this  ca^e, 
the  absence  of  this  averment  in  the  indictment  can  be  of  any 
practical  consequence  to  the  defendant,  so  far  as  respects  the 
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sabstantial  merits  of  his  case.  Bat  the  rules  of  law  which 
prescribe  the  essentials  of  a  good  indictment,  are  as  binding 
on  the  Coart  as  the  Act  of  Congress  under  which  the  indict- 
ment  is  framed ;  and  the  defendant  has  the  same  right  to  call 
on  the  Court  to  give  complete  effect  to  the  former,  as  the  gov- 
ernment has,  to  require  the  enforcement  of  the  latter. 

For  these  reasons  we  are  of  opinion,  that  it  does  not  appear 
by  this  first  count  that  the  warrant  set  out  therein  was  legal 
process. 

It  has  been  made  a  question  at  the  argument,  whether  the 
indictment  shows  that  Burns  was  held,  at  the  time  of  the 
alleged  obstruction,  under  the  original  warrant,  or  under  the 
order  made  by  the  commissioner  on  the  adjournment,  or  under 
both.  But  as  it  is  not  shown  by  the  count  that  Mr.  Loring 
was  such  a  commissioner  as  was  empowered  by  the  Act  of 
1850  to  hear  and  determine  this  subject-matter,  it  necessarily 
follows  that  it  is  not  material  in  this  case  how  that  question 
should  be  decided. 

Of  the  other  counts  in  the  indictment,  it  is  necessary  to  say 
only,  that  neither  of  them  is  as  full  and  specific  as  the  first, 
and  neither  of  them  contains  enough  to  show,  that  the  process 
alleged  to  be  obstructed  was  legal.  One  of  them  seems  to 
have  been  framed  in  conformity  with  precedents  under  the 
laws  of  the  States,  for  resisting,  opposing,  or  assaulting  an 
officer  of  the  law  while  in  the  performance  of  his  duty.  But 
the  Act  of  1790  requires  that  the  officer  should  be  resisted, 
obstructed,  or  opposed,  in  serving,  or  attempting  to  serve,  or 
execute,  some  order  or  rule  of  a  court,  or  some  legal  process. 
State  officers,*  especially  those  who  are  guardians  of  the  pub- 
lic peace,  have  many  official  duties  to  perform  without  pro- 
cess. They  are  protected  by  the  laws  under  whose  authority 
they  act  in  discharging  their  duties;  and  ofiences  may  be 
committed  against  them,  and  consequently  persons  may  be 
indicted  therefor  without  alleging  or  proving  that  any  legal 
process  existed.     So  under  the  8th  section  of  the  Act  of  1850, 
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the  offence  of  resisting  or  obstructing  the  claimant,  or  any  one 
lawfully  assisting  him,  either  with  or  without  process,  is  de- 
scribed ;  and  an  indictment  under  that  section  need  not  show 
that  any  legal  process  existed.  But  under  the  Act  of  1790, 
the  resistance  or  obstruction  of  some  legal  process  or  precept 
is  the  very  gist  of  the  offence,  and  therefore  the  indictment 
must  show  what  the  process  or  precept  was,  and  must  set 
forth  such  facts  as,  if  true,  would  make  the  process  legal. 

Our  opinion  is,  that  as  neither  of  the  counts  in  this  indict- 
ment describes,  by  sufficient  averments,  any  ofience  against 
the  Act  of  1790,  under  which  alone,  the  government  claims 
that  the  indictment  can  be  supported,  it  must  be  quashed. 

This  renders  it  unnecessary  to  decide  the  other  questions 
which  have  been  argued,  and,  with  one  exception,  we  desire 
to  be  understood  as  neither  expressing  nor  intimating  any 
opinion  thereon.  There  is,  however,  one  question  which  has 
been  argued  by  one  of  the  defendant's  counsel,  which  so  far 
affects  both  the  past  and  present  practice  of  the  court  that  it 
would  be  unjust  to  the  suitors  to  allow  it  to  be  supposed  that 
any  doubt  can  be  raised  concerning  it 

At  the  October  Term,  1832,  this  court  adopted  a  roster  of 
towns  and  cities,  from  which  jurors  to  serve  in  the  Circuit 
Court  were  to  be  returned.  This  roster  contained  ten  dis- 
tinct tables  of  towns  and  cities,  in  which  the  name  of  the 
town  or  city  was  set  down,  and  opposite  each  was  placed  the 
number  of  grand  and  traverse  jurors  who  were  to  be  drawn 
'therefrom.  One  of  these  tables  was  to  be  used  for  each  term, 
taking  the  tables  in  rotation  as  they  stand  on  the  roster. 
This  practice  has  been  followed,  as  we  underhand,  from  the 
adoption  of  the  order  to  the  present  tinie. 

The  roster  embraces  a  large  part  of  the  maritime  towns 
and  cities  of  the  State,  and  many  others,  whose  local  situa- 
tion renders  access  to  the  place  where  the  court  is  required  by 
law  to  be  held,  comparatively  cheap  and  easy. 

It  excluded  the  more  remote  interior  towns  of  the  State 
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altogether.  In  forming  these  lists  of  towns,  this  coart  was 
uodoabtedly  governed  by  that  daase  of  the  29th  section  of 
the  Act  of  Congress  of  September  24, 1789,  (1  Stat  at  Large, 
88,)  which  provided  that  jurors  ^  shall  be  returned,  as  there 
shall  bQ  occasion  for  them, /rom  such  parts  of  the  district  from 
time  to  time,  as  the  conrt  shall  direct,  so  'as  shall  be  most 
favorable  to  an  impartial  trial,  and  so  as  not  to  incur  an  un- 
necessary expense^  or  unduly  to  burden  the  citizens  of  any 
part  of  the  district  with  such  services.''  In  the  discharge  of 
the  duty  thus  made  incumbent  on  the  court  by  this  act,  our 
predecessors  seem  to  have  considered,  as  we  have  done,  that 
inasmuch  as  a  large  part  of  both  the  civil  and  criminal  cases 
tried  here  are  of  a  commercial  or  maritime  character,  a  jury 
drawn  from  commercial  and  maritime  towns  would  be  most 
conversant  with  such  transactions  generally,  and  best  able  to 
bring  to  their  investigation  that  experience  which  would  ena- 
ble them  most  satisfactorily  to  decide  such  controversies ;  fol- 
lowing, in  this  respect,  as  nearly  as  the  circumstances  wiQ 
permit,  the  well-known  maxitn  of  the  common  law,  recog- 
nized both  in  the  constitution  and  laws  of  the  United  States, 
that  a  jury  should  come  from  the  vicinage ;  and  also,  that  in 
drawing  jurors  from  those  cities  and  towns  not  remote  from 
the  place  where  the  court  is  held,  they  would  obey  the  other 
requirement  of  the  statute,  to  avoid  unnecessary  expense. 
And,  further,  that  the  population  of  the  towns  and  cities  em- 
braced in  the  roster  was  so  great,  and  the  number  of  the 
jurors  and  the  length  of  their  attendance  necessary  to  do  the 
business  of  the  court,  comparatively  so  small,  that  the  inhab- 
itants of  those  towns  and  cities  would  not  be  unduly  burdened 
by  the  service. 

It  is  now  insisted,  however,  that  it  has  been,  discovered  by 
one  of  the  defendant's  counsel,  that  since  the  year  1849  this 
court  has  been  pursuing  an  illegal  practice  by  using  this 
roster;  that  a  jury  summoned  in  pursuance  of  it  is  not  re- 
turned according  to  the  laws  of  the  United  States ;  and,  con- 
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sequently,  that  not  only  this  indictment,  bat  all  presentments 
and  verdicts  here  made  or  rendered,  for  a  period  of  upwards 
of  fourteen  years,  have  been  illegal  and  invalid. 

The  supposed  ground  for  attributing  this  very  grave  mis* 
take  to  the  court  is,  that  by  an  Act  of  Congress  of  July  20, 
1840,  (5  Stat,  at  Large,  394,)  the  clause  of  the  29th  section 
of  the  Judiciary  Act,  under  which  the  court  has  acted,  was 
repealed.  To  ascertain  whether  this  be  so,  it  is  necessary  to 
examine  the  two  statutes.  The  clause  in  the  Judiciary  Act 
of  1789,  is  as  follows :  — 

"  And  jurors  in  all  cases  to  serve  in  the  Courts  of  the  United 
States  shall  be  designated  by  lot  or  otherwise  in  each  State 
respectively,  according  to  the  mode  of  forming  juries  therein 
now  practised,  so  far  as  the  laws  of  the  same  shall  render  such 
designation  practicable  by  the  courts  or  marshals  of  the 
United  States ;  and  the  jurors  shall  have  the  same  qualifica- 
tions as  are  requisite  for  jurors  by  the  laws  of  the  State  of  which 
they  are  citizens,  to  serve  in  the  highest  courts  of  law  of  such 
State,  and  shall  be  returned  as  there  shall  be  occasion  for 
them,  from  such  parts  of  the  district  from  time  to  time  as  the 
court  shall  direct,  so  as  shall  be  most  favorable  to  an  impartial 
trial,  and  so  as  not  to  incur  an  unnecessary  expense,  or  un- 
duly to  burden  the  citizens  of  any  part  of  the  district  with 
such  services." 

This  clause  provides  for  three  things :  — 

1.  The  mode  of  designating  jurors,  as  by  ballot,  lot^  or 
otherwise. 

2.  The  qualifications  of  jurors,  as  age,  citizenship,  resi- 
dence, &c. 

3.  The  locality  from  which  jurors,  so  designated  and  so 
qualified,  shall  be  drawn. 

The  first  two  are  required  to  be  governed,  as  nearly  as  may 
be,  by  the  laws  of  the  States,  as  they  existed  on  the  24th  day 
of  September,  1789.  The  third  is  referred  to  the  discretion  of 
the  court,  to  be  regulated  by  the  considerations  as  to  impar- 
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{iality,  expense,  and  undue  burden  of  the  service,  which  are 
pointed  out  in  the  Act. 

The  third  particular  is  that  now  in  question,  and  the  Act 
of  July  20, 1840,  which  is  relied  on  as  repealing  this  third  pro* 
visi6n,  is  as  follows :  — 

**  That  jurors  to  serve  in  the  Courts  of  the  United  States,  in 
each  State  respectively,  shall  have  the  like  qualifications,  and 
be  entitled  to  the  like  exemptions  as  jurors  of  the  highest 
court  of  law  of  such  State  now  have  and  are  entitled  to,  and 
shall  hereafter  from  time  to  time  have  and  be  entitled  to ;  and 
shall  be  designated  by  ballot,  lot,  or  otherwise,  according  to 
the  mode  of  forming  such  juries  now  practised  and  hereafter 
to  be  practised  therein,  in  so  far  as  such  mode  may  be  practi- 
cable by  the  Courts  of  the  United  States,  or  the  officers 
thereof;  and  for  this  purpose  the  said  Courts  shall  have  power 
to  make  all  necessary  rules  and  regulations  for  conforming  the 
designation  and  impanelling  of  juries  in  substance  to  the  laws 
and  usages  now  in  force  in  such  States;  and  further,  shall 
have  power,  by  rule  or  order,  from  time  to  time,  to  conform 
the  same  to  any  change  in  these  respects  which  mtiy  be  here- 
after adopted  by  the  legislatures  of  the  respective  States  for 
the  State  Courts." 

It  is  obvious,  on  even  a  cursory  reading  of  this  Act  of 
1840,  that  it  does  not  expressly  repeal  the  former  law,  or  any 
part  of  it ;  and,  also,  that  it  contains  nothing  touching  the 
subject  of  the  locality  from  which  the  jurors  are  to  be  drawn. 
It  applies  solely  to  the  first  two  particulars  embraced  in  the 
former  law,  namely,  the  mode  of  designating  jurors,  and  their 
qualifications.  It  changes  the  law  as  to  the  mode  of  designa- 
tion, and  the  qualifications  of  jurors  in  this :  that  whereas  by 
the  Act  of  1789,  the  laws  of  the  States  existing  in  Septem- 
ber, 1789,  were  the  only  rules  respecting  qualifications  and 
mode  of  designation,  this  Act  of  1840  adopts  as  rules  of 
qualification  and  mode  of  designation,  the  law  of  the  States 
which  existed  on  the  20th  day  of  July,  1840,  and  also  any 
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State  laws  which  might  thereafter  be  passed  touching  those 
subjects. 

The  practical  necessity  for  this  change  in  the  law  is  very 
apparent  The  Act  of  1789  having  reference  only  to  the 
State  laws  then  in  existence,  there  were  no  rales  on  this  sub- 
ject in  the  new  States,  by  force  of  any  positive  law.  The 
necessit]^  is  met  by  the  Act  of  1840,  and  there  it  stops. 
Neither  in  terms  nor  by  any  implication  has  it  repealed  the 
residue  of  the  law  of  1789,  which  confers  a  discretionary 
power  on  the  Court  respecting  the  part  of  the  district  from 
which  the  jurors  are  to  be  drawn. 

It  is  a  well-settled  and  familiar  rule  that  the  law  does  not 
favor  repeals  by  implication,  and  a  subsequent  statute  repeals 
a  former  statute  by  implication,  only  so  far  as  the  one  is 
directly  and  necessarily  repugnant  to,  or  inconsistent  with,  the 
other.  There  is  no  repugnancy  between  these  two  Acts  as 
respects  the  locality  from  which  jurors  are  to  be  drawn.  Both 
may  stand  together  without  conflict  or  inconsistency. 

In  the  same  29th  section  of  the  Act  of  1789,  occurs 
another  provision  respecting  the  locality  from  which  jurors 
are  to  be  drawn.     It  is  as  follows :  — 

'<  In  cases  punishable  with  death,  the  trial  shall  be  had  in 
the  county  where  the  offence  was  committed,  or  where  that 
cannot  be  done  without  great  inconvenience,  twelve  petit- 
jurors  at  least  shall  be  summoned  from  thence." 

Certainly  the  Act  of  1840  has  not  repealed  this  clause. 
Yet  there  is  as  good  ground  for  so  arguing,  as  for  the  asser- 
tion that  it  has  repealed  the  other  direction  contained  in  the 
same  section  respecting  the  locality  from  which  jurors  shall 
be  summoned.  Qur  clear  opinion  is,  that  so  much  of  the  Act 
of  1789  as  requires  this  Court  to  determine  from  what  parts  of 
the  district  jurors  are  to  be  drawn,  is  still  in  force,  and  conse- 
quently this  objection  is  without  foundation. 

Upon  another  objection  to  the  indictment,  grounded  on 
the  fact  that  the  venire  for  the  grand-jury  was  issued  to,  and 
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returned  by,  the  marshal,  and  that  he  was  not  an  indifferent 
person  within  the  meaning  of  the  29th  section  of  the  Act  of 
1789,  and  that  for  this  cause  the  Court  should,  on  motion, 
quash  the  indictment,  after  it  had  been  received  and  filed, 
and  the  defendant  had  been  put  to  plead  thereto,  we  have 
formed  no  opinion.  If  it  had  been  alleged  that  the  marshal, 
or  any  other  person  concerned  in  returning  the  grand-jiflry, 
bad  been  guilty  of  any  unfair  or  improper  conduct  in  forming 
the  panel,  we  should  have  deemed  it  oar  duty  carefully  and 
promptly  to  investigate  the  charge.  This  would  have  been 
due  to  the  purity  of  the  administration  of  the  law,  which  the 
Court  should  most  sedulously  guard. 

But  the  objection  has  been  rested  merely  upon  the  legal 
ground,  that  however  fair  in  point  of  fact  may  have  been  the 
conduct  of  the  marshal,  he  was  not  legally  qualified  to  return 
this  grand-jury.  As  the  question,  in  the  mode  in  which  it  is 
presented,  is  attended  with  difficulty,  and  as  it  is  not  neces- 
sary'to  a  determination  of  the  motion  to  quash  the  indict- 
ment, and  as  it  does  not  affect  the  general  practice  of  the 
Court,  we  have  thought  it  proper  to  reserve  our  decision 
thereon,  until  it  shall  need  to  be  decided,  and  until  it  shall 
come  before  us  unattended  by  the  difficulties  which  arise 
from  the  time  and  mode  of  raising  it. 

The  result  is,  that  the  motion  to  quash  the  indictment  for 
the  cause  that  it  does  not  appear  therein  that  any  offence  was 
committed,  must  be  allowed. 

Jddge  Spragtje  remarked,  that  he  concurred  in  the  opinion 
delivered  by  Judge  Curtis.  There  were,  he  said,  several  kinds 
of  commissioners,  some  of  which  have  power  to  issue  war- 
rants for  the  arrest  of  persons  escaping  from  service  or  labor, 
and  others  have  not.  This  indictment  does  not  show  that 
this  commissioner  is  one  of  the  former  class,  and  therefore  it 
does  not  set  forth  that  the  warrant  specified  was  issued  by  a 
competent  authority.     Several  other  questions  have  been  pre- 

VOL.  n.  15 
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sented,  which  would  deserve  very  grave  consideration,  but  it 
was  not  then  necessary  to  decide  them. 

John  P.  Hale  suggested  that  the  same  order  be  issued  in 
the  cases  of  certain  other  defendants  indicted  for  the  same 
offence,  whose  counsel  had  argued  to  the  court  as  in  the  case 
of  Martin  Stowell. 

ilalletty  District- Attorney,  objected ;  and  said  he  would 
enter  a  nolle  prosequi  in  each  of  the  other  cases.  He  insisted 
on  his  right  to  take  this  course,  declaring  that  Martin  Stowell 
was  the  only  party  arraigned,  and  his  case  the  only  one  before 
the  Court  Whether,  under  this  decision,  it  would  ever  here- 
after be  possible  to  frame  any  indictment  to  meet  these  cases, 
he  said,  would  be  a  matter  of  future  consideration ;  but  at 
present  he  only  asked  the  right  which  belonged  to  the  prose- 
cuting of&cer,  of  disposing  of  the  indictments  in  the  other 
cases. 

C  M.  Ellis  insisted  that  justice  required  that  the  other 
cases  should  be  disposed  of  upon  the  motions  which  had 
really  been  argued. 

After  some  further  remarks.  Judge  Curtis  said  the  Court 
did  not  perceive  that  it  can  make  any  difference,  now  or  here- 
after, whether  an  entry  be  made  that  the  indictment  be 
quashed,  or  of  nolle  prosequi.  The  Court  understood  that  all 
the  cases  had  been  heard  upon  the  motion ;  but,  at  the  same 
time,  as  a  general  rule,  the  prosecuting  officer  has  power  at 
any  time  before  a  jury  is  impanelled,  to  enter  a  nolle  prosequL 
The  Court  will  not  restrain  this  power,  if  he  chooses  to  Exer- 
cise it,  in  these  cases.  However,  the  motion  must  be  made  at 
this  time,  so  that  the  Court  may  see  that  the  same  rights  are 
secured  to  the  defendants  as  if  their  cases  were  included  in 
tbis  order. 
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Hod.  benjamin  R.  CURTIS,  Associate  Justice  of  the  Supreme 

Court. 
Hon.  JOHN  PITMAN,  District  Judge. 


Richard  Greene,  Trustee,  t;.  David  Sisson  et  aL 

Where  the  amoont  of  a  trust  fund  for  creditors  is  not  fixed,  and  it  is  necessary  to 
take  an  account  to  fix  it,  all  the  ceetuis  que  trust  must  be  made  parties,  either  as  plain* 
tiffs  or  defendants;  and  the  Act  of  Congress  of  February  28,  1839,  (5  Stat,  at 
Large,  321,)  does  not  enable  the  Court  to  proceed  without  them,  to  make  a  decree 
distributing  parts  of  the  fund  to  tliose  who  are  entitled  to  them  in  severalty. 

Tms  was  a  suit  in  equity.  The  bill  stated  that  a  mortgage 
was  made  by  Benjamin  Cozzens  to  Earl  P.  Mason  to  secure 
the  payment  by  the  former  to  the  latter,  of  the  sum  of  forty 
thousand  dollars,  and  also  to  indemnify  Mason  against  cer- 
tain liabilities,  the  nature  of  which  appear  by  the  following 
contract  which  was  made  part  of  the  bill. 

"  It  is  agreed  by  and  between  Benjamin  Cozzens  of  Provi- 
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dence,  James  Read  and  Christoplier  C.  Chadwick,  composiDg 
the  firm  of  Read  &  Chadwick,  of  Boston,  Henry  W.  Hab- 
bell,  John  C.  Thatcher,  and  William  Brenton  Greene,  compos- 
ing the  firm  of  Habbell,  Thatcher  and  Greene,  of  New  York, 
Henry  Marchant,  of  Providence,  and  Earl  P.  Mason,  of  said 
Providence,  as  follows :  — 

'^  The  said  Read  &  Chadwick  agree  to  deliver  to  the  said 
Cozzens,  printing  cloths  to  be  by  him  printed,  the  property  in 
which  cloths  is  not  to  vest  in  said  Cozzens  till  they  are  fin- 
ished, bat  the  quantity  of  cloths  which  the  said  Read  & 
Chadwick  are  to  deliver  to  said  Cozzens  as  aforesaid,  and  the 
prices  thereof  and  mode  of  payment  for  the  same,  are  to  be 
as  the  said  Cozzens  and  the  said  Read  &  Chadwick  may 
hereafter  agree. 

"  And  the  said  Habbell,  Thatcher  &  Greene  agree  to  de- 
liver to  said  Cozzens  printing  cloths  to  be  by  him  printed,  the 
property  in  which  cloths  is  not  to  vest  in  said  Cozzens  till 
they  are  finished,  bat  the  quantity  of  cloths  the  said  Habbell, 
Thatcher  &  Greene  are  to  deliver  to  the  said  Cozzens  as 
aforesaid,  and  the  prices  and  modes  of  payment  for  the  same 
are  to  be  as  the  said  Cozzens  and  the  said  Habbell,  Thatcher 
&  Greene  may  hereafter  agree. 

^  And  the  said  Henry  Marchant  agrees  to  deliver  to  said 
Cozzens,  printing  cloths  to  be  by  him  printed,  the  property  in 
which  cloths  is  not  to  vest  in  said  Cozzens,  till  they  are  fin- 
ished, but  the  quantity  of  cloths  which  the  said  Marchant  is 
to  deliver  to  said  Cozzens  as  aforesaid,  and  the  prices  and 
modes  of  payment  for  the  same  are  to  be  as  the  said  Cozzens 
and  the  said  Marchant  may  hereafter  agree. 

^<  And  the  said  Cozzens  agrees  with  the  said  Read  & 
Chadwick,  with  the  said  Habbell,  Thatcher  and  Greene,  and 
with  the  said  Henry  Marchant,  respectively  to  pay  them  for 
the  cloths  which  they  shall  respectively  deliver  to  him  as 
aforesaid,  to  be  printed  at  the  prices,  and  at  the  times,  and  in 
the  mode  to  be  hereafter  agreed  upon  between  the  said  Coz- 
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zens,  and  the  said  Read  &  Chadwick,  Hubbell,  Thatcher 
&  Greene,  and  Henry  Marcbant  respectively. 

'<  And  the  said  Earl  P.  Mason  guarantees  to  the  said  Read 
&  Chadwick^  Hubbell,  Thatcher  &  Greene,  and  Henry  Mar- 
chant,  the  payment  to  them  respectively  of  all  debts  to 
become  due  to  them  from  said  Cozzens,  on  account  of  said 
cloths,  and  the  performance  by  said  Cozzens  of  all  his  agree- 
ments with  them  respectively  in  relation  to  said  cloths,  subject 
to  the  limitations,  restrictions,  and  conditions,  hereinafter  con- 
tained. 

^  And  whereas  the  said  Cozzens  has  by  deed  of  mortgage 
bearing  date  the  26th  day  of  January,  a.ik  1846,  conveyed  to 
the  said  Mason  the  ^  Cozzens  Mill,'  so  called,  situate  in  East 
Greenwich,  in  the  County  of  Kent,  conditioned  for  the  pay- 
ment by  the  said  Cozzens  to  the  said  Mason  of  four  promis- 
sory notes  for  ten  thousand  dollars  each,  the  first  payable  two 
years  after.  th«  date  thereof,  the  second  payable  three  years  af- 
ter the  date  thereof,  the  third  payable  four  years  after  the 
date  thereof,  and  the  fourth  payable  five  years  after  the  date 
thereof,  all  four  of  said  notes  bearing  date  on  the  said  26th  day 
of  January,  a.  b.  1846,  and  bearing  interest  payable  quarterly 
from  the  date  thereof;  and  one  note  for  five  hundred  dollars 
payable  two  years  after  the  date  thereof,  which  is  on  the  said 
26th  day  of  January,  a.  d.  1846 ;  and  also  conditioned  that  the 
said  Cozzens  shall  well  and  truly  indemnify  and  save  harm- 
less the  said  Mason  from  all  future  liabilities  as  guarantor  for 
said  Cozzens,  now  it  is  hereby  agreed  by  and  between  all 
the  parties  hereto,  that  all  the  property  conveyed  by  the  said 
deed  of  mortgage  to  the  said  Mason,  and  the  proceeds  thereof, 
should  the  said  Mason  sell  the  same,  shall  be  by  him  held  and 
applied ;  First,  to  the  payment  of  the  several  promissory  notes, 
principal  and  interest,  mentioned  in  the  conditions  of  said  mort- 
gage, and  the  expenses  of  sale  and  all  other  expenses  incurred 
and  to  be  incurred ;  secondly,  to  indemnify  and  save  harmless 
himself}  the  said  Mason,  from  all  liability  to  which  he  may  be 
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sabjected  by  reason  of  bis  guaranty  for  said  Cozzens  under 
this  indenture,  and  from  no  other  liability  for  said  Cozzens. 

<'  And  the  said  Read  &  Chadwick,  the  said  HubbeU, 
Thatcher  &  Greene,  and  the  said  Henry  Marchant,  respec- 
tively agree  to  and  with  the  said  Mason,  that  in  case  the  sur- 
plus of  said  property  conveyed  to  hira  by  the  said  Cozzens  by 
the  deed  of  mortgage  aforesaid,  or  the  proceeds  thereof  actu- 
ally received  by  him  over  and  above  the  amount  of* said  prom- 
issory notes  in  the  condition  of  said  mortgage  mentioned, 
principal  and  interest,  and  the  expenses  of  sale  and  all  other 
expenses  incurred,  and  to  be  incurred  by  the  said  Mason, 
should  be  insufficient  to  indemnify  him  against  his  liabilities, 
as  guarantor  for  the  said  Cozzens  under  this  indenture, 
the  said  Bead  &  Chadwick,  the  said  Hubbell,  Thatcher  & 
Greene,  and  the  said  Henry  Marchant,  respectively  agree  to 
accept  from  the  said  Mason,  such  surplus  proceeds  actually 
received  and  legally  held  by  him  in  discharge  •f  his  liability 
as  guarantor  for  said  Cozzens,  hereby  meaning  to  exonerate 
the  said  Mason  from  all  personal  liability  other  than  as  the 
holder  of  the  surplus  aforesaid. 

"  And  it  is  the  understanding  and  agreement  of  all  the  par- 
ties hereto  that  .the  guaranty  of  said  Mason  under  this  inden- 
ture, shall  stand  and  be  performed  to  the  respective  firms  and 
parties  in  whose  favor  said  guaranty  is  made,  in  the  following 
proportions  of  the  said  surplus  property,  namely,  to  the  said 
firm  of  Hubbell,  Thatcher  &  Ghreene  one  half, — to  the  said 
firm  of  Bead  &  Chadwick  one  fourth,  —  and  to  the  said 
Henry  Marchant  one  fourth  of  said  surplus ;  and  if  either  of 
the  said  firms,  or  the  said  Marchant  shall  sell  to  said  Cozzens 
printing  cloths  to  an  amount  greater  than  the  proportion  of 
such  surplus,  to  which  said  firm  or  said  Marchant  is  entitled 
as  herein  before  stated,  the  said  firm  or  the  said  Marchant 
who  shall  so  sell  to  said  Cozzens,  shall  have  no  claim  upon 
said  Mason  or  upon  said  surplus  for  such  excess. 

''  And  it  is  hereby  further  covenanted  and  agreed  by  the 
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said  Earl  P.  Mason  with  the  said  Read  &  Chadwick,  Hub- 
bell,  Thatcher  &  Greene,  and  Henry  Marchant,  that  he  will 
upon  request,  at  any  time  after  default  made  by  the  said  Ben- 
jamin Cozzens  in  making  payment  to  them,  or  either  of  them, 
for  cloths  furnished  under  his  contract  with  them,  assign  to 
them,  or  either  of  them,  to  hold  in  the  proportions  in  the  con- 
tract before  named,  the  mortgage  so  as  aforesaid  made  to 
him,  and  all  his  rights  under  the  same  and  all  his  claims 
against  the  said  Cozzens  therein  mentioned  and  secured,  pro- 
vided they  shall  first  pay  to  him  all  the  sums  of  money  due 
him  from  said  Cozzens  which  are  secured  by  said  mortgage, 
including  all  the  costs,  charges,  or  expenses  therein  secured. 

^<  In  witness  whereof  all  the  parties  aforesaid  have  hereunto 
set  their  hands  and  seals  this  twenty-sixth  day  of  January  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
six. 

[Signed] 

"Benjamin  Cozzens.  [l.  &] 

^*  Jambs  Read.  [l.  s,] 

"Chris.  C.  Chadwick.  [l.  s.] 
"  Henrt  W.  Hubbell.  [l.  s.] 
"John  C.  Thatcher.  [l.  s.] 

"Wm.  Brbnton  Greene,  [l.  s.] 
"Henry  Marchant.  [l.  s.] 

"Earl  P.  Mason.  [l.  s.] 

"  The  ^id  Earl  P.  Mason  agrees  that  any  cloths  which  were 
delivered  by  either  of  the  within-named  parties  to  the  said 
Cozzens,  for  printing,  beifore  the  execution  of  this  contract 
were  intended  to  be  embraced  within  it,  and  I  hereby  guaran- 
tee the  payment  of  the  same  upon  the  same  terms  and  condi- 
tions as  hereintofore  expressed. 

"Earl  P.  Mason,    [l.  s.] 

"  And  I  assent  to  the  same*    "  Benj.  Cozzens.       [l.  s.]  " 
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The  complainant  claims  to  be  the  assignee  of  Hubbell, 
Thatcher  &  Greene's  rights  under  this  contract,  and  he 
avers  that  the  respondents,  being  Mason's  assignees,  have 
gone  into  possession  of  the  mortgaged  premises,  and  taken 
the  rents  and  profits ;  and  prays  that  on  payment  by  him  of 
what  may  be  due  of  the  debt  to  Mason,  after  deducting  the 
rents  and  profits,  he  may  have  an  assignment  of  the  mortgage 
interest  from  the  defendants.     The  bill  was  demurred  to. 

Curtis,  J.  It  is  certainly  a  general  rule  that  persons  having 
distinct  interests  in  the  same  security,  either  jointly  or  in  suc- 
cession, must  unite  in  a  bill  to  enforce  their  rights,  or  if  some 
refuse,  they  must  be  joined  as  defendants.  Story,  Eq.  Pi. 
272.  But  it  is  argued  that  there  is  an  exception  to  this  rule, 
when  the  trust  fund  is  fixed,  and  each  cestui  que  trust  is  en- 
titled to  an  aliquot  share.  This  may  be,  but  the  exception 
does  not  apply  to  this  case,  because  the  bill  seeks  for  an  ac- 
count, and  the  trust  fund  is  not  fixed,  but  depends  on  the 
result  of  that  account  Polk  v.  Clinton^  12  Ves.  48 ;  Norrish 
V.  Marshall,  5  Mad.  476 ;  Hobart  v.  Abbot,  2  P.  Wms.  643 ; 
Wilson  V.  Citt/  Bank,  3  Sum.  422 ;  Lenaghan  v.  Smith,  2  Phil. 
301 ;  Wylie  v.  Ellice,  6  Hare,  510. 

It  was  further  argued,  that  the  last  clause  in  this  contract 
gives  to  eittier  of  the  cestuis  que  trust  a  right  to  call  for  this 
conveyance,  in  order  to  hold  the.  property  for  his  own  benefit, 
and  also  for  the  benefit  of  the  others,  and  as  their  trustee.  I 
do  not  think  this  is  the  meaning  of  the  contract.  It  was  con- 
tingent whether  Mr.  Cozzens  would  be  in  default  in  his  pay- 
ments or  not ;  and  he  might  be  in  default  to  one  only,  or  to 
all.  To  meet  this  contingency,  the  agreement  is  to  convey 
to  them,  or  either  of  them ;  that  is,  to  them  if  all  shall  have 
become  interested ;  to  either  of  them,  if  only  one  shall  be  in- 
terested. Besides,  if  the  agreement  was  to  be  construed  as 
the  plaintiff  insists,  I  should  hesitate  to  say  that  an  assignee 
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succeeded  to  the  right  of  Hubbell  &  Co.,  to  stand  as  trustee 
for  the  others.  This  must  be  deemed  to  involve  a  personal 
confidence  which  cannot  be  delegated  by  them. 

It  was  argued  that  the  Act  of  Congress  of  February  28, 
1839,  (5  Stat  at  Large,  321,)  has  enabled  the  court  to  proceed 
without  these  parties,  because  they  are  out  of  the  jurisdiction. 
But,  as  was  said  by  the  Supreme  Court  in  Hagan  v.  Walker^ 
14  How.  36,  the  Court  cannot  proceed  to  take  an  account  in 
the  absence  of  a  necessary  party,  thopgh  he  is  out  of  the  juris- 
diction. And  Mr.  Justice  Story  acted  on  this  principle  in  Wil" 
son  V.  dtp  Bank,  3  Sura.  422,  and  dismissed  the  bill.  There 
were  other  objections  to  the  bill  in  that  case,  which  could  have 
been  removed  by  amendments ;  and  as  counsel,  I  offered  to 
make  them ;  but  the  Court  was  of  opinion  that  the  case  could 
not  proceed  without  making  Williams  a  party .^ 

If  the  complainant  can  truly  aver  by  way  of  amendment 
of  the  bill,  that  the  other  cestuis  que  trust  have  no  interest,  or 
that  their  interests  have  passed  to  the  defendants,  as  was  sug- 
gested at  the  bar^  I  am  of  opinion  this  would  remove  the 
objection. 

TUlinghast  and  Bradley^  for  the  complainant     • 

Jenckesy  contra. 

1  See  Shiddi  o.  Barrow,  17  How.  18(K 
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John  Crane  v.  Benjamin  Co.well  et  ux.  et  oL 

A  devise,  "  if  any  of  my  grandchildren  sbonld  die,  leaving  no  surviving  issae,  then 
I  give  and  devise  all  the  estate,  both  real  and  personal,  herein  given  to  sach 
grandchild,  unto  the  survivor  or  survivors  of  such  as  shall  die  as  afortsaid,  and  to 
their  heirs  and  assigns  for  ever."  —  Hddy  1.  That  the  words  "herein  given"  re- 
ferred to  the  entire  will,  and  not  merely  to  the  particular  clause  in  which  those 
words  occurred.  2.  That  they  provided  for  the  contingency  of  the  death  of  a 
grandchild  without  issue,  after  the  decease  of  the  testatrix,  and  cut  down  the  fee- 
simple  absolute,  previously  devised,  to  a  fee-simple  conditional,  or  to  an  estate 
tail ;  but  to  which  of  these,  it  was  not  necessary  to  decide. 

This  was  a  suit  in  equity,  in  which  the  construction  of  the 
will  of  Waite  Smith  came  in  question.  The  will  was  as 
follows :  — 

WAITS    smith's  will. 

"In  the  name  of  God,  Amen,  I,  Waite  Smith  of  Provi- 
dence, widow,  although  now  being  in  firm  health  and  possess- 
ing a  sound  mind  and  deposing  memory,  yet  recollecting 
human  mortality,  and  feeling  the  importance  of  that  awful 
truth,  <  It  is  appointed  unto  all  people  once  to  die,'  do  make, 
ordain,  and  establish  this  my  last  will  and  testament,  in  man- 
ner and  form  following,  that  is  to  say,  recommending  my  soul 
through  the  merits  of  our  Redeemer  to  the  Great  Father  of 
spirits,  and  my  body  in  decent  Christian  burial  to  repose  in 
the  bosom  of  the  earth  from  whence  it  originated. 

"  I  give  and  devise,  in  the  first  place,  to  my  beloved  daughter 
Martha,  wife  of  Jeremiah  Brown  Howell,  Esq.,  the  use  and 
occupation  of  all  the  real  estate  of  which,  at  the  time  of  my 
death,  I  may  be  seized  and  possessed,  for  and  during  the  term 
of  her  natural  life,  to  her  sole,  separate,  and  individual  and 
particular  use,  and  to  the  use  of  no  other  person  whatsoever, 
hereby  authorizing  her  the  said  Martha  to  take,  receive,  and 
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appropriate,  all  and  singular,  the  rents  and  profits  thereof  for 
and  during  all  the  time  aforesaid. 

^  And  it  is  further  the  intent  and  meaning  of  this  devise, 
that  she,  my  said  daughter,  shall  have  full  power  and  author- 
ity to  lease  any  part  of  the  lands  aforesaid,  for  the  purpose  of 
building  thereon,  for  and  during  such  term  as  is  usual  and 
customary  in  such  leases  in  said  town  of  Providence,  and  by 
covenant  to  bind  the  devisees  of  said  lands  to  the  performance 
of  said  lease  or  leases,  so  that  the  rents  received  thereon  be 
made  payable  to  her,  my  said  daughter,  and  to  her  sole  use  as 
aforesaid,  for  and  during  her  "life  as  aforesaid,  and  to  said  de- 
visees at  the  determination  thereof. .  And  further,  the  intent 
and  meaning  hereof  is,  that  if  her  comfortable,  decent,  and 
respectable  support  and  maintenance  shall  render  it  needful, 
she,  my  said  daughter,  shall,  in  such  case,  have  full  power  and 
authority  to  sell  and  convey  so  much  of  the  estate  aforesaid, 
as  will  fully  answer  these  purposes,  and  the  avails  of  such 
sales  to  receive  and  appropriate  to  her  sole  use  as  aforesaid. 
And  all  the  devises  aforesaid,  are  to  her,  the  said  Martha, 
without  impeachment  or  waste. 

^'Secondly.  I  give  and  devise  unto  my  grandson  John  Brown 
Howell,  the  lot  whereon  the  house  of  Eveleth  &  Harding  now 
stands,  being  fifty  foot  on  the  front  thereof,  and  holding  the 
same  width  one  hundred  and  fifty  foot  back  towards  Benefit 
street,  to  him,  his  heirs,  and  assigns  for  ever. 

"  Thirdly.  I  give  and  devise  unto  my  grandson  Charles  Field 
Howell,  the  house  wherein  I  now  live,  and  the  lot  on  which 
it  stands,  which  lot  extends  south  to  the  last-described  lot  and 
aline  running  from  the  north-east  corner -thereof  to  Benefit 
street,  in  the  same  direction  that  the  north  line  of  said  lot  runs, 
to  him,  his  heirs,  and  assigns  for  ever.  I  also  give  and  be- 
queathe unto  my  said  grandson  Charles,  on  account  of  his 
name,  a  silver  tankard  and  six  table-spoons  marked  C.  F. 

"  Fourthly.  I  give  and  devise  unto  my  granddaughter  Wait 
Field  Howell,  a  lot  of  land  whereon  I  propose  to  build  a 
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house  if  I  should  live,  measuring  as  far  east  and  west  as  I 
own  north  and  south,  to  her,  her  heirs,  and  assigns  for  ever. 
I  also  give  and  bequeathe  unto  my  said  granddaughter,  on  ac- 
count o(  her  name,  one  silver  teapot,  one  large  family  Bible, 
and  my  best  bed  and  the  furniture  thereof  with  white  diaper 
curtains,  being  the  suit  I  brought  from  Smithfield,  marked  No. 
3,  together  with  the  square  mahogany  bedstead  which  I  pur- 
chased of  the  said  Jeremiah  Brown  Howell. 

"  Fifthly.  I  bequeathe  unto  my  granddaughter,  Martha 
Brown  Howell,  a  silver  teapot. 

Sixthly.  I  give  and  bequeathe  unto  my  granddaughter 
Elizabeth  Brown  Howell,  one  pair  of  silver  pint  cans. 

"  Seventhly.  I  give  and  bequeathe  all  the  residue  of  my  per- 
sonal estate,  in  equal  shares,  unto  all  my  granddaughters. 

'^  Eighthly.  I  give  and  devise  all  the  remainder  of  my  real 
estate  unto  all  my  grandchildren,  in  equal  shares,  and  to  their 
heirs  and  assigns  for  ever. 

''  And  it  is  hereby  provided^  and  my  will  is  that  if  any  of  my 
grandchildren  should  die^  leaving  no  surviving  issue^  then  I  give 
and  devise  all  the  estate^  both  reai  and  personal  herein  given^ 
to  such  grandchild^  unto  the  survivor  or  survivors  of  such  as 
shall  die  as  aforesaid^  and  to  their  heirs  and  assigns  for  ever. 

'<  Provided  that  none  of  my  grandsons  shallj  in  any  evenij 
have  any  of  my  personal  estate^  other  than  the  specific  lega^ 
cies  herein  bequeathed  unto  them  so  long  05  any  ofmygrandr 
daughters^  or  any  of  their  issuCy  be  living. 

<'  It  is  also  further  provided,  and  my  will  is  that  if  all  my 
grandchildren  should  die  leaving  no  surviving  issue,  then  I 
give  and  devise  all  my  estate  unto  two  of  the  daughters  of  my 
uncle  Thomas  Field,  namely,  Mary  and  Sally,  and  unto  two 
of  my  said  uncle's  granddaughters,  namely,  Mary  and  Eliza- 
beth Thornton,  and  to  their  heirs  and  assigns  for  ever. 

^'  My  will  further  is,  that  my  executor  hereinafter  named 
fulfil  my  indenture  to  James  Pink,  my  indentured,  mulatto 
servant,  and  that  they  provide  for  him  a  flock  bed,  under  straw 
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bed,  bolster,  and  pillows,  bedstead,  cord,  two  pairs  of  sheets, 
pillows,  and  bolster  cases,  one  pair  of  blankets,  and  one  yarn 
coverlid,  and  set  oif  to  him  a  small  piece  of  land  most  con- 
venient for  my  devisors,  and  large  enough  for  a  small  house 
and  garden,  for  his  own  use  but  not  to  sell,  so  that  he  may 
have  the  use  and  improvement  thereof  during  his  natural  life, 
provided  he  lives  in  some  respectable  family  after  my  decease, 
and  faithfully  fulfils  his  indenture  to  them  as  he  was  bound 
to  do  to  me. 

^  Lastly.  I  appoint  Isaac  Brown  and  my  said  daughter  ex- 
ecutors of  this  my  last  will  and  testament,  and  I  hereby  order 
and  direct  them  to  pay  all  my  just  debts  and  funeral  charges, 
and  for  the  purpose  of  enabling  them  to  do  the  same,  I  give 
them  the  following  power  and  authority,  that  is  to  say,  to  sell 
at  auction,  or  at  a  private  sale,  my  lot  of  land  in  the  neck  ad- 
'  joining  the  highway  on  three  sides  of  it,  containing  about 
twenty  acres,  one  other  lot  of  land  purchased  by  me  of  my 
son-in-law  the  said  Jeremiah  Brown  Howell,  being  the  land 
which  descended  to  him  from  his  mother,  also  a  wood  lot  sit- 
uated in  Gloucester,  containing  about  one  hundred  acres, 
which  was  my  mother's,  together  with  three  lots  lying  east  of 
the  Benevolent  Congregational  meeting-house,  purchased  by 
me  of  that  society,  and  also  a  thatch  bed  situated  in  said 
Providence,  and  now  improved  by  me,  and  having  sold  said 
lands,  to  convey  the  same  by  deeds  duly  executed  for  that 
purpose,  and  provided  the  moneys  arising  from  the  sales  afore- 
said should  not  be  sufficient  to  pay  the  debts  and  expenses 
aforesaid,  together  with  the  expenses  of  settling  my  estate, 
and  completely  executing  this  my  last  will  and  testament, 
then,  and  in  that  case,  I  hereby  authorize  and  empower  my 
said  executors  to  make  sale  in  manner  as  aforesaid,  of  so  much 
of  my  other  real  estate  as  may  be  sufficient  to  make  up  that 
deficiency.  And  my  will  is  that  all  deeds  of  conveyance  of 
the  lands  aforesaid,  sold  in  manner  aforesaid,  for  said  purposes, 
signed,  sealed,  and  delivered  and  acknowledged  by  said  exec- 
VOL.  n.  16 
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ntors,  shall  and  may  vest  in  the  purchaser  a  good  title  there- 
unto. And  I  hereby  revoke  all  former  wills,  and  declare  this 
to  be  my  last  will  and  testament 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  this  fifth  day  of  February,  a.  d.  1808." 

Curtis,  J.  The  land  in  question  was  specifically  devised 
in  the  third  clause  of  the  will;  and  the  first  question  is, 
whether  the  provisions  of  the  eighth  clause,  which  follow  the 
devise'  therein  made  to  the  grandchUdren,  are  applicable  to 
the  land  devised  to  Charles  F.  Howell  by  the  third  clause. 
We  are  of  opinion  that  those  provisions  of  the  eighth  clause 
are  applicable  to  all  the  lands  devised  to  each  of  the  two 
grandchildren,  specifically,  as  well  as  to  the  *' remainder  of 
my  real  estate,'^  devised  in  the  eighth  clause. 

The  subject-matter  in  the  contemplation  of  the  testatrix,  is  ' 
described  to  be  "  all  the  estate,  both  real  and  personal,  herein 
given,"  &c.  The  inquiry  is,  what  was  meant  by  the  words 
"  herein  given."  Do  tiiey  refer  solely  to  what  is  given  by  the 
eighth  clause,  or  to  what  is  given  to  any  grandchild  by  the 
will?  It  is  obvious,  the  former  interpretation  is  not  the  true 
one ;  because  the  testatrix  is  dealing  with-  personal  as  well  as 
real  estate,  and  the  eighth  clause  devises  real  estate  alone. 
She  could  not  have  intended  to  limit  the  effect  of  that  pro- 
vision  to  what  passed  under  the  eighth  clause,  for  she  ex- 
pressly extends  it  to  personalty  which  did  not  so  pass.  More- 
over, the  proviso  which  follows,  and  which  only  qualifies  the 
effect  of  the  preceding  sentence,  excepts  from  its  operation 
specific  legacies,  made  by  other  parts  of  the  will ;  which 
there  would  have  been  no  occasion  to  do,  if  the  only  property 
intended  to  be  affected  was  devised  by  the  eighth  clause. 

The  next  question  is,  whether  the  third  clause,  taken  in 
connection  with  these  provisions  contained  in  the  eighth 
clause,  gave  to  Charles  F.  Howell  an  absolute  estate  in  fee- 
simple.     That  such  an  estate  is  given  to  him  by  the  third 
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clause  is  clear.  What  is  the  effect  of  the  subsequent  provis- 
ions? Do  they  cut  down  the  estate  in  fee-simple  absolute;  to 
an  estate  tail,  or  to  a  conditional  fee,  with  an  executory 
devise  over ;  or  to  state  the  question  less  abstractly,  does  this 
part  of  the  will  provide  only  for  the  death  of  one  or  more 
grandchildren  without  issue,  in  the  lifetime  of  the  testatrix,  so 
that  at  her  decease  each  grandchild  then  living  took  abso- 
lutely, or  does  it  provide  for"  the  death  of  one  or  more  grand- 
children without  issue  after  the  testator's  decease,  so  that 
upon  the  death  of  any  one,  and  the  failure  of  his  or  her  issue 
either  definitely  or  indefinitely,  the  property  was  to  go  over, 
by  way  of  executory  devise,  or^by  way  of  remainder  after  an 
estate  tail? 

The  counsel  for  the  complainant  holds  the  first  of  these 
views,  and  has.  addressed  to  the  Court  a  learned  and  ingen- 
ious argument  in  support  of  it.  But  we  are  clearly  of  opin- 
ion that  it  cannot  be  maintained.  Upon  a  subject  which  has 
been  adjudicated  on  in  so  many  cases,  perhaps  it  would  be 
too  much  to  declare,  that  any  conclusion  can  be  arrived  at 
without  some  difficulty,  and  in  entire  harmony  with  all  the 
decisions.  But  a  careful  examination  of  them  enables  us  to 
say,  that  those  relied  on  to  show  that  the  testatrix  was  simply 
making  provision  for  the  decease  in  her  lifetime  of  some  of 
the  objects  of  her  bounty,  are  distinguishable,  satisfactorily, 
from  this  case. 

There  are  numerous  cases  in  which  words  referring  to  the 
death  of  a  legatee,  and  in  that  event  giving  the  property  over, 
have  been  construed  to  mean,  his  death  in  the  lifetime  of 
the  testator.  A  gift  to  A.,  and  in  case  of  his  death  to  B.,  is 
held  to  confer  on  A.  an  absolute  interest  if  he  be  living  at  the 
testator's  death.  The  cases  are  collected  by  Mr.  Jarman  in 
the  second  volume  of  his  Treatise  on  Wills,  chapter  48.  The 
Courts  have  proceeded  upon  the  somewhat  refined,  but  per- 
baps  not -unsatisfactory  reason,  that  the  testator  had  some 
contingency  in  view,  and  as  the  event  of  A.'s  death  was  inev- 
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liable,  the  only  contingency  which  could  be  supposed  to  be 
contemplated  was,  whether  he  should  die  during  8om(^  partic- 
ular period  of  time ;  and  to  prevent  lapsing,  and  in  favor  of 
vested,  rather  than  contingent  interests,  they  ha,ve  considered 
the  lifetime  of  the  testator  to  be  that  period. 

But  it  is  manifest,  that  the  whole  basis  of  this  reasoning 
fails,  if  the  will  gives  the  property  over,  not  simply  if  the  lega- 
tee die,  but  if  his  death  is  connected  with  some  collateral 
event,  such  as  dying  without  issue,  which  is  contingent  In 
such  a  case,  there  is  no  necessity  to  seek  for  a  contingency,  or 
for  ingrafting  on  the  language  of  the  testator,  a  limitation  of 
time,  during  which  the  event  is  to  happen,  to  render  it  contin- 
gent. For  the  testator  has  himself  in  terms  announced  an 
event  which  may  or  may  not  happen  after  his  decease,  as  the 
contingency  upon  which  the  property  is  to  go  over.  And  this 
class  of  cases  may  be  found  collected  in  2  Jarman  on  Wills, 
ch.  40. 

There  is  another  class  of  cases  in  which  gifts  over  have 
been  made  upon  survivorship  among  tenants  in  common,  or 
among  a  class  of  persons,  in  which  it  has  been  held  that  sur- 
vivorship at  the  death  of  the  testator  was  intended.  These 
cases  are  also  set  down  by  Mr.  Jarman,  vol.  2,  p.  632  et  seq. 
But  whatever  rule  may  be  considered  to  exist  on  this  subject, 
it  can  have  no  application  to  a  case  where  the  limitation  to 
survivors  is  to  take  effect  upon  a  contingency  subsequent  to 
the  death  of  the  testator.  A  gift  over  to  survivors,  implies 
that  the  persons  who  are  to  take  shall  be  alive  when  the  gift 
over  takes  effect ;  and  if  it  is  to  take  effect  after  the  death  of 
the  testator  that  they  should  be  alive  after  his  death,  and  at 
the  time  when  the  contingency  shall  happen. 

Having  thus  adverted  to  the  rules  of  construction,  it  now 
remains  to  look  at  this  will,  to  see  if  it  be  within  the  scope  and 
reason  of  either  and  which  of  those  rules.  The  language  is, 
"  My  will  is,  that  if  any  of  my  grandchildren  should  die, 
leaving  no  surviving  issue,  then  I  give  and  devise  all  the 
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estate,  both  real  and  personal,  herein  given  to  such  grand- 
child, unto  the  survivor  or  survivors  of  such  as  shall  die  as 
aforesaid,  and  to  their  heirs  and  assigns  for  ever." 

Here  the  property  is  given  over,  not  simply  on  the  event  of 
death,  but  of  death  leaving  no  surviving  issue,  which  is  a 
contingency  sufficient  to  satisfy  the'  apparent  intent  of  the 
testator,  to  provide  for  an  uncertain  event,  and  rendering  it 
unnecessary  to  import  into  the  will,  a  particular  period  of 
time,  within  which  the  death  roust  happen,  to  be  contingent. 

Though  I  do  not  intend  to  intimate  any  doubt  of  the 
soundness  of  the  rule  of  construction,  which  introduces  into  a 
will  such  a  limitation  of  time,  in  cases  where  it  is  necessary 
to  make  a  contingency,  I  feel  no  disposition  to  do  it  when  it 
is  not  absolutely  necessary.  Indeed,  the  hypothesis  that  a 
testator,  in  making  a  testamentary  provision,  to  take  effect 
only  upon  and  after  his  decease,  really  intended  to  provide 
for  events  in  his  lifetime,  is  somewhat  unnatural  and  improba- 
ble, and  has  been  more  than  once  admitted  to  be  so.  Lord 
Brougham,  who  reviews  many  of  the  cases  in  Home  v.  Pt7- 
lansj  2  M.  &  K.  15,  says,  this  construction  has  always  been 
adopted  with  some  reluctance,  founded  as  it  is  upon  a  suppo- 
sition, which  if  not  violent,  is  somewhat  strong ;  which  has 
been  called  unnatural  by  one  chancellor,  and  another.  Lord 
Hardwicke,  has  traced  the  origin  of  the  tetm  "  lapse,"  to  the 
supposition  that  the  possibility  of  the  legatee  dying  in  his 
lifetime,  escaped  the. observation  of  the  testator.  TJlrich  v. 
Litchfield^  2  Atk.  373.  In  this  case,  the  basis  of  this  rule  of 
construction  failing,  and  the  words  of  the  testatrix  fairly 
importing  a  dying  at  any  time  without  surviving  issue,  I  do 
not  feel  at  liberty  to  introduce  into  the  will  the  words  "in  my 
lifetime,"  and  thus  make  the  testatrix  mean  what  she  cer- 
tainly has  not  said,  and  what  I  cannot  find  cause  to  declare 
she  must  have  meant. 

Considering,  then,  that  the  estate  of  each  grandchild  was 
to  go  over  in  the  event  of  his  or  her  dying  without  surviving 
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issue  at  any  time  after  the  death  of  the  testatrix,  the  clause 
as  to  survivorship  is  necessarily  controlled  thereby,  and  mast 
be  held  to  refer  to  those,  who  shall  survive  when  the  event 
happens,  upon  which  they  are  to  take.  Moreover,  if  the  case 
at  bar  came  within  the  rules  of  construction  contended  for  by 
the  complainant,  the  question  between  a  definite  or  indefinite 
failure  of  issue,  which  has  so  often  arisen,  and  has  given  rise 
to  such  diversities  of  opinion,  could  in  very  many  cases  have 
been  avoided  by  considering  the  death,  and  failure  of  issue, 
and  survivorship,  were  all  to  be  referred  to  the  lifetime  of  the- 
testator.  Without  undertaking  a  review  of  these  cases,  a 
few  of  them  may  be  referred  to,  which  are  not  distinguishable 
from  the  case  at  bar,  so  far  as  respects  the  application  of  the 
rules  contended  for  by  the  complainant.  Thus  in  Anderson 
V.  Jackson^  16  Johns.  382,  there  was  a  devise  to  A.  and  B.  in 
fee-simple,  and  if  either  of  them  should  die  without  issue,  his 
share  was  to  go  to  the  survivor,  and  it  was  held  to  be  a  con- 
ditional fee.  The  same  will  was  twice  before  the  Supreme 
Court  of  the  United  States,  (12  Wheat.  153,  and  1  Pet.  670,) 
and  the  same  construction  was  affirmed. 

The  construction  of  this  will  was  thus  repeatedly  exam- 
ined, with  the  aid  of  the  most  eminent  counsel  in  the  country, 
and  I  am  not  aware  that  it  was  ever  suggested,  that  the  dying 
without  issue,  and  the  survivorship  therein  provided  for,  were 
events  to  occur  before  the  decease  of  the  testator.  Parker  v. 
Parker^  5  Met  134 ;  Hawley  v.  Northampton^  8  Mass.  R,  3 ; 
Morgan  v.  Morgan^  5  Day,  517;  Den  v.  Schenck^  3  Halst 
29,  and  the  English  cases  collected  in  Lewis  on  Perpetuities, 
311,  all  go  to  prove  that  this  will  must  be  construed  to  create 
an  estate  tail  or  a  conditional  fee,  and  that  the  efiect  of  the 
clause  under  consideration  does  not  merely  provide  against  a 
lapse. 

The  result  at  which  the  Court  has  arrived  is,  that  the  abso- 
lute fee-simple  estate  given  by  the  third  clause  of  the  will  to 
Charles  P.  Howell,  was  cut  down  to  a  conditional  fee,  or  to 
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an  estate  tail,  by  the  subsequent  provision  of  the  will. 
Which  of  these  two  estates  he  took,  it  may  not  be  necessary 
to  decide ;  and  as  it  is  a  question  of  difficulty,  and  may  aifect 
the  rights  of  parties  not  before  the  Court,  in  the  present 
stage  of  the  cause,  it  will  not  be  passed  upon. 

Jenckes^  for  the  complainant. 

AmeSj  (with  whom  was  Bradley,)  contra. 


William  H.  Greene  v.  Samuel  Jambs. 

The  Act  of  the  LegisUtore  of  Rhode  Island,  passed  at  the  Januarj  Session,  1855, 
entitled  "  An  Act  for  the  more  effectual  suppression  of  diinking-houses  and  tip- 
pling shops/'  so  far  as  it  authorizes  a  seizure  of  property,  is  in  coDflict  with  the 
Constitution  of  the  State,  because  it  does  not  provide  for  notice  to  the  owner,  hy 
due  legal  means,  of  the  nature  and  cause  of  the  accusation,  nor  for  a  trial  of  the 
question,  whether  the  liquors  seized  were  held  for  sale  in  violation  of  law. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  an  action  of  replevin,  brought  by  a*  cit- 
izen of  the  State  of  New  York,  against  a  citizen  of  the  State 
of  Rhode  Island,  for  a  quantity  of  wine  and  spirits,  alleged 
to  be  the  property  of  t&e  plaintiff,  of  the  value  of  seven  hun- 
dred and  fifty  dollars,  and  to  have  been  unlawfully  taken  and 
detained  by  the  defendant.  The  defendant  does  not  traverse 
the  allegation  of  property  in  the  plaintiff,  but  avows  the 
taking  by  Daniel  Wightman,  a  deputy  sheriff  of  the  county 
of  Providence,  under  whom  the  defendant  makes  cognizance 
as  bailiff;  and  this  taking  and  detention  are  alleged  to  have 
been  under  and  by  virtue  of  certain  warrants,  which,  together 
with  the  fJroceedings  whereon  the  warrants  rested,  are  set  out 
in  the  plea.     These  proceedings  were  bad  and  warrants  is- 
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sued  under  an  Act  passed  at  the  session  of  the  Legislature  of 
Rhode  Island,  held  in  January,  1853,  entitled  "  An  Act  for  the 
more  effectual  suppression  of  drinking-houses  and  tippling 
shops."  The  plaintiff  demurred  to  this  avowry,  and  the  de- 
murrer being  joined,  it  is  insisted  that  so  much  of  this  Act  as 
touches  the  proceedings  in  question,  is  in  conflict  with  the 
Constitution  of  Rhode  Island,  and  is  therefore  inoperative. 

It  appears  by  the  avowry  that  a  complaint  on  oath  was 
made  by  the  marshal  of  the  city  of  Providence,  on  the  21st 
day  of  June,  1854,  to  the  Court  of  Magistrates  of  that  city, 
alleging  that  one  John  Reefe  did  keep  or  suffer  to  be  kept  on 
his  premises,  or  possession,  or  under  his  charge,  in  certain  de- 
scribed rooms,  in  the  city  of  Providence,  for  sale  within  that 
city,  strong  or  malt  liquors,  in  violation  of  the  Act  above 
mentioned.  Upon  this  complaint  a  warrant  issued  against 
Reefe,  personally,  he  was  arrested,  tried,  convicted,  and  fined, 
and  appealed  to  the  Court  of  Common  Pleas. 

On  the  22d  day  of  June,  three  legal  voters  of  the  city  of 
Providence  made  another  complaint  before  the  same  Court  of 
Magistrates,  in  which  they  allege,  that  they  have  reason  to  be- 
lieve, and  do  believe,  that  in  certain  described  premises,  which 
appear  from  the  description  to  be  the  same  which  were  de- 
scribed in  the  complaint  against  Reefe,  strong  or  malt  liquors, 
in  packages,  the  description  and  marks  of  which  are  given? 
are  held  for  sale  by  John  Reefe,  contrary  to  the  Act  above 
mentioned,  and  that  a  warrant  has  alre&dy  issued  against  him. 
Another  similar  complaint  appears  to  have  been  made  on 
the  same  day,  but  it  is  not  necessary  in  this  case  to  distin- 
guish between  them.  Warrants  were  issued  upon  these  com- 
plaints, and  the  taking  aAd  detention  on  these  warrants,  are 
the  taking  and  detention  alleged  in  the  writ  The  question  is, 
if  they  were  lawful  or  unlawful ;  and  this  depends  on  the  oth- 
er question,  whether  those  provisions  of  the  Act  of  January 
1853,  which  authorize  proceedings  to  arrest  and  forfeit  such 
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property,  are,  of  are  not  in  conflict  with  the  Constitution  of 
the  State. 

lam  spared  the  necessity  of  going  at  large  into  reasoning 
on  this  question,  by  the  decision  heretofore  made  by  the  Su- 
preme Court  of  Rhode  Island.  They  have  decided  that  inas- 
much as  this  Act  does  not  provide  for  any  trial  of  the  ques- 
tion whether  the  liquors  seized  were  held  for  sale  in  violation 
of  law,  and  the  owner  of  the  property  is  not  informed  in  due 
course  of  law,  of* the  nature. and  cause  of  the  accusation,  by 
reason  of  which  a  forfeiture  is  sought,  the  proceeding  against 
the  property  is  unlawful.  Under  the  34th  section  of  the  Judici- 
ary Act,  (1  Stat  at  Large,  92,)  this  case  is  to  be  decided  ac- 
cording to  the  law  of  the  State  of  Rhode  Island.  It  belongs 
to  the  highest  judicial  tribunal  of  the  State  to  interpret  its 
Constitution,  and  declare  how  far,  and  in  what  respects,  any 
Act  of  the  Legislature  is  in  conflict  therewith,  and  therefore 
inoperative,  ( Webster  v.  Cooper,  14  How.  488). 

Being  satisfied,  that  in  this  instance,  the  highest  Court  of 
Rhode  Island  has  placed  a  construction  upon  the  Constitu- 
tion and  this  Act,  so  far  as  it  respects  proceedings  against  the 
property,  which  is  in  accordance  with  the  law  of  the  State, 
and  I  ought  to  add,  fully  concurring  therein,  and  in  the  rea- 
sons on  which  it  is  rested  by  them,  I  am  of  opinion  the  plain- 
tiff is  entitled  to  judgment  on  the  demurrer. 

The  District  Judge  concurs  in  this  opinion. 

Ames,  for  the  plaintiff. 

Jenckes  and  Payne,  contra. 
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Dennis  L.  Sadlier  et  al.  v.  Lawrence  Fallen  et  oL 

A  debtor,  committed  under  mesne  process,  issuing  oat  of  this  Court,  cannot  be  law- 
fully discharged  bj  an  order  of  a  State  Court,  nuule  under  an  InsolTent  Law  of 
the  State. 

Whether  this  Court  could  act  under  such  Insolvent  Law  and  dischai^  him,  queen. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  an  action  of  debt  upon  a  bond  for  the 
prison  limits.  From  the  declaration  and  the  third  plea,  which 
is  demurred  to,  the  following  facts  appear.  At  the  November 
term,  1853,  of  this  Court,  the  plaintiffs  recovered  a  judgment 
against  Fallen.  Before  execution  issued,  his  bail  surrendered 
him  ;  and  he  being  in  close  jail,  the  defendants  gave  the  bond 
declared  on,  in  order  that  Fallen  might  have  the  benefit  of  the 
jail  limits.  The  condition  of  the  bond,  as  it  appears  upon 
oyer  had,  was  in  substance,  that  if  Fallen,  then  a  prisoner  in 
jail  at  the  suit  of  the  plaintiff,  should  thenceforth  continue  a 
true  prisoner  within  the  limits  of  the  prison,  until  he  should 
be  lawfully  discharged,  without  committing  any  escape,  then 
the  bond  was  to  be  void.  On  the  tenth  day  of  December, 
1853,  up  to  which  time  he  continued  a  true  prisoner.  Fallen 
filed  his  petition  in  the  Supreme  Court  of  Rhode  Island,  for 
the  benefit  of  the  Insolvent  Law  of  that  State ;  and  that 
Court  ordered  Fallen  to  be  liberated  from  imprisonment  under 
this  process,  on  giving  bond  to  return  to  jail  agreeably  to  the 
provisions  of  that  Insolvent  Law.  Fallen  gave  a  bond,  in 
compliance  with  that  order  of  the  Supreme  Court,  and  there- 
upon the  jailer  discharged  him  from  this  imprisonment 

The  Insolvent  Law  of  Rhode  Island,  entitled,  "  An  Act  for 
the  relief  of  Insolvent  Debtors,"  (Digest  of  1844,  p.  210,)  by 
its  twenty-second  section  provides,  that  one  petitioning  for 
the  benefit  of  that  law  who  shall  be  detained  in  jail  upon  a 
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committal,  or  surrendered  by  his  bail,  shall  be  discharged  from 
jail  upon  the  presentation  of  his  petition,  and  giving  a  bond 
with  sureties  to  return  to  jail  within  ten  days  after  the  rising 
of  the  Court  af  which  the  petition  shall  be  finally  disposed  of, 
unless  the  petitioner  shall  receive  his  certificate  of  discharge. 

The  question  is,  whether  this  law  of  the  State,  and  the 
action  of  the  State  Court  under  it,  were  operative  upon  the 
mesne  process  issuing  out  of  this  Court,  under  which  Fallen 
"was  imprisoned. 

It  is  not  argued  that  this  law  could  operate  propria  vigore^ 
so  as  ,to  discharge  the  defendant,  from  imprisonment  under 
process  issuing  from  a  Court  of  the  United  States ;  but  that 
Congress,  by  the  Act  of  February  28, 1839,  (5  Stat,  at  Large, 
321,)  has  adopted  this  law  of  the  State,  and  made  it  appli- 
cable to  this  case.  That  act  is  in  the  following  words, — 
"  No  person  shall  be  imprisoned  for  debt  in  any  State,  on  pro- 
cess issuing  out  of  Courts  of  the  United  States,  where,  by  the 
laws  of  such  State,  imprisonment  for  debt  has  been  abolished ; 
and  where,  by  the^  laws  of  the  State  imprisonment  for  debt 
shall  be  allowed  under  certain  conditions  and  restrictions,  the 
same  conditions  and  restrictions  shall  be  applicable  to  the 
process  issuing  out  of  the  Courts  of  the  United  States,  and 
the  same  proceedings  shall  be  had  therein  as  are  adopted  in 
the  Courts  of  such  State.'' 

I  find  it  impracticable  to  distinguish  between  the  case  at 
bar  and  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Duncan  v.  Darst  et  al.  1  How.  301.  In  that  case  the 
debtor  had  been  committed  to  jail  on  a  ca.  sa,j  and  applied 
to  a  State  judge  and  gave  bond,  pursuant  to  a  law  of  the 
State,  to  appear  at  the  next  Court  of  Common  Pleas,  and 
there  take  the  benefit  of  the  State  Insolvent  Law,  and  to  sur- 
render himself  to  jail  if  he  failed  to  comply  with  all  things 
necessary  for  his  discharge.  The  law  of  Pennsylvania  in  that 
case  was,  in  substance,  the  same  as  the  law  of  Rhode  Island 
in  this  case.     Yet  it  was  held  that  though  the  discharge  from 
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jail  would  have  been  lawful,  if  the  debtor  had  beqn  in  under 
State  process,  it  was  not  a  lawful  discharge  from  imprison- 
ment under  process  of  a  Court  of  the  United  States.  That 
Congress  had  not  adopted,  either  by  the  Process  Act  of  1792, 
(1  Stat,  at  Large,  275,)  or  of  1828,  (4  Stat  at  Large,  278,)  any 
State  laws  regulating  process,  which  can  be  executed  only  by 
the  State  Courts;  and  that  so  far  as  a  State  law  is  adopted,  and 
does  regulate  or  affect  the  process  of  the  Courts  of  the  United 
States,  it  must  take  effect  upon  that  process,  through  the  action 
of  the  Courts  of  the  United  States  themselves,  modifying  their 
own  process,  or  controlling  its  operation,  so  as  to  render  it  con- 
formable to  the  laws  of  the  State,  and  not  by  the  action  of 
State  Courts  or  judges  upon  that  process,  or  upon  its  operation. 

Now  it  is  true  this  case  arose  before  the  Act  of  1839  was 
passed ;  but  the  Process  Act  of  1828  was  quite  as  broad  in  its 
effects  as  the  Act  of  1839,  which  is  now  in  question ;  and  the 
principles  settled  by  the  Court  in  reference  to  the  former,  are 
entirely  applicable  to  the  latter  statute.  Indeed,  the  language 
of  the  Act  of  1839,  points  so  clearly  to  the  same  intention, 
found  by  the  Court  to  have  been  entertained*  by  Congress  in 
enacting  the  Act  of  1828,  that  it  may  properly  be  said  to  be  a 
legislative  declaration  of  the  correctness  of  the  prfnciples  of 
that  decision.  For  its  concluding  words  are,  '^  and  the  same 
proceedings  shall  be  had  therein,  as  are  adopted  in  the  Courts 
of  such  State."  It  is  clear,  therefore,  that  under  this  Act, 
whatever  was  to  be  done  to  assimilate  the  effect  of  process 
out  of  the  Courts  of  the  United  States,  to  the  effect  of  process 
out  of  the  State  Courts,  was  to  be  done  in  and  by  the  Courts 
of  the  United  States,  acting  on  their  own  process,  by  chang- 
ing its  requirements,  or  controlling  its  effects  upon  motion,  and 
not  by  orders  or  decrees  of  State  Courts  operating  thereon. 

Nor  is  this  inconsistent  with  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  Beers  v.  Haughtony  9  Peters, 
329  J  United  States  v.  Knight,  14  Peters,  301.  For  though  in 
those  cases  effect  was  given  to  the  State  laws,  discharging 
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from,  and  regulating  imprisonment  for  debt,  yet  effect  was  not 
given  to  an  order  or  decree  of  a  State  Coart  operating  upon, 
and  controlling  process  out  of  the  Courts  of  the  United  States, 
as  is  attempted  in  this  case. 

Here  Fallen  was  imprisoned  under  tnesne  process  issuing 
out  of  this  Court.  He  was  released  from  that  imprisonment 
by  an  order  of  the  Supreme  Court  of  Rhode  Island.  My  opin- 
ion is,  that  Congress  has  not  made  that  order  capable  of  con- 
trolling the  precept  of  this  Court. 

If  Fallen  had  so  far  complied  with  the  State  law  as  to  be 
entitled  to  go  at  large  from  all  restraint,  by  surrender  by  his 
bail  under  State  process,  upon  giving  a  bond  with  condition, 
it  may  be  that  on  application  to  this  Court,  it  would  have 
been  our  duty  to  grant  him  the  same  indulgence  in  respect  to 
his  imprisonment,  under  similar  proceedings  of  this  Court  If 
this  law  of  Rhode  Island  existed  when  the  Act  of  1839  was 
passed,  and  was  adopted  thereby,  it  might  be  found  practicable 
thus  to  give  effect  to  it.^  But  I  do  not  express  any  opinion 
tipon  either  of  these  points,  because  they  do  not  exist  in  the 
case. 

Tbe  result  is,  that  the  order  of  the  State  Court  did  not  jus- 
tify the  departure  of  Fallen  from  the  prison  limits,  and  the 
third  plea  is  therefore  bad  on  demurrer. 

Jenckesy  for  the  plaintiff. 

Ourryj  contra. 

1  Tide  McOradcen  ▼.  Hcufward,  2  How.  608 ;  Oaiherwood  t»  Gapete,  ante,  p*  94. 
VOL.  IL  17 
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United  States  v.  Walter  Collins. 

Flogging  IB  not  "  a  cruel  and  unusual  punishment/'  within  the  meaning  of  the  third 
section  of  the  Act  of  March  3«  1835,  (4  Stat,  at  Large,  776).  The  defendant 
should  have  been  indicted  for  beating  and  wounding  the  seaman. 

This  was  an  indictment  against  the  master  of  a  vessel  of 
the  United  States,  under  the  Act  of  March  3,  1835,  (4  Stat 
at  Large,  776,)  for  inflicting  on  one  of  the  crew  a  cruel  and 
unusual  punishment.  The  case  opened  by  the  District  Attor- 
ney was  that  the  defendant  had  inflicted  the  punishment  of 
flogging,  abolished  by  the  Act  of  September,  1850,  (9  Stat, 
at  Large,  515). 

« 

Curtis,  J.  I  do  not  think  you  can  maintain  this  indict- 
ment by  proving  the  case  opened.  The  Act  describes  four 
distinct  oflences.  Beating  or  wounding,  imprisoning,  depriva- 
tion of  suitable  food  and  nourishment,  infliction  of  any  cruel 
and  unusual  punishment.  Each  of  these  is  a  substantive 
criminal  act,  when  proceeding  from  malice,,  and  without  justi- 
fiable cause,  and  one  of  these  oflences  cannot  be  properly  de- 
scribed in  the  indictment  by  words  used  in  the  Act  of  Con- 
gi^ss  to  describe  another  oflence.  If  the  defendant  inflicted 
the  punishment  of  flogging,  from  malice,  be  should  have  been 
indicted  for  beating  and  wounding  the  seaman,  not  for  inflict- 
ing a  cruel  and  unusual  punishment  That  clause  was  not 
designed  to  include  the  punishment  of  flogging,  which  was 
not  an  unusual  punishment  when  the  Act  of  1835  was  passed. 
On  the  contrary,  it  was  the  kind  of  punishment  then  most 
usual,  and  known  to  and  sanctioned  by  the  law.  However  un- 
justifiably it  may  have  been  inflicted,  it  is  not  a  kind  of  pun- 
ishment against  which  these  particular  words  in  the  Act  were 
directed,  and  consequently  the  defendant  must  be  acquitted. 

Brawny  District  Attorney^  for  the  United  States. 

Pottery  contra. 
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WiLUAM  D.  SoHiBR,  Trustee,  &c.  vs.  John  D.  Williams. 

If  the  vendee  refused  to  receive  and  pay  for  a  title,  which  the  Coart  decrees  him  to 
take,  and  the  Tender  tenderQd  a  convejance,  on  the  day  fixed  hy  the  contract  of 
■ale  for  the  payment  of  the  price  and  the  delivery  of  the  deed,  and  there  vrere  no 
rents  and  profits,  the  vendee  mnst  pay  interest,  though  there  was  a  doubtful  point 
of  law  involved  in  the  title,  which  it  was  prudent  to  have  settled,  and  the  vendee 
acted  in  good  faith. 

This  Court  having,  at  a  former  term,  made  a  decree  for 
speci6c  performance  of  a  contract  of  purchase,  (see  1  Curtis, 
479,)  the  case  now  came  on  for  further  directions  upon  the 
question  whether  the  purchaser  should  be  compelled  to  pay 
Interest  on  the  purchase-money.  The  parties  agreed  on  the 
following  statement  of  facts. 

It  is  argiied  that  the  sale  mentioned  in  the  bill,  took  place 
at  the  time  and  on  the  conditions  mentioned  in  said  bill, 
namely,  the  28th  day  of  August,  A.  d.  1852,  and  as  set  forth 
in  exhibit  B.  to  the-  bill,  found  on  pages  19  and  20  of  the 
printed  record;  that  the  deposit  of  ten  per  cent,  on  the 
amount  of  the  purchase-money  provided  for  in  the  conditions 
of  sale  contained  in  said  exhibit  B.,  was  paid  down  by  the 
respondent,  and  at  the  expiration  of  twenty  days,  according 
to  said  conditions  of  sale,  the  deed  mentioned  in  the  bill,  and 
a  copy  of  which  is  found  on  pages  20,  21,  and  22,  of  the 
Printed  Record,  was  tendered  to  the  respondent^  and  by  him 
refused  under  the  advice  of  counsel,  on  the  ground  that  the 
title  offered  to  him  by  said  deed  was  not  a  good  title,  be- 
cause said  deed  was  not  executed  by  a  majority  of  the  chil- 
dren of  the  said  Mary  Gibbs,  living  at  the  time  of  her  death, 
but  by  a  majority  only  of  the  children  of  said  Mary,  living  at 
the  time  of  said  sale ;  that  on  the  14th  of  .January,  1853,  the 
respondent  received  back,  with  the  consent  of  said  William 
D.  Sohier,  from  the  auctioneer  who  made  the  sale,  the  de« 
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posit  SO  before  paid  by  him,  and  gave  to  said  auctioneer  the 
following  receipt,  namely :  — 

"NswpOBT,  Jannarj  14,  1854. 

"Received  of  Samuel  A.  Parker,  auctioneer,  the  sum  of 
five  hundred  and  seventy-eight  dollars,  which  I  deposited 
with  him  in  compliance  with  the  conditions  of  sale,  under 
which  I  bid  off  certain  portions  of  'The  Old  Mill  Lot,* 
at  auction,  in  August  last;  said  sum  is  restored  to  me 
at  my  request,  and  for  my  accommodation,  to  prevent  the 
loss  of  interest,  whilst  the  question  respecting  the  title  to  the 
land  sold  is  undecided,  and  my  accountability  for  the  whole 
purchase-money  and  interest  shall  not  be  varied  by  the  return 
of  the  deposit-money  to  me,  in  case  I  should  have  taken  the 
conveyance. 

"(Signed,)  John  D.  Williams." 

That  the  said  John  D.  Williams  never  took  possession  of 
the  premises  to  him  sold,  which  is  a  portion  of  a  vacant  lot  in 
the  city  of  Newport,  used  for  pasturage  only,  and  that  the 
said  lot,  including  the  precincts  sold,  was  left  by  the  said 
William  D.  Sohier,  trustee,  during  all  the  time  between  the 
said  sale  and  the  present  time  to  different  persons,  as  tenants 
at  will,  at  the  rate  of  thirty  dollars  per  annum,  which  said 
rent  has  been  received  by  said  William  D.  Sohier,  trustee; 
bat  the  said  rent  was  only  forty  cents  more  than  sufficient  to 
pay  the  taxes  upon  the  whole  of  said  mill  lot,  leaving  but  the 
sum  last  named  to  be  applied  to  the  necessary  repairs  of  the 
fence  about  said  lot;  and  that  in  the  mean  time  the  said  lot, 
including  the  premises  sold,  has  appreciated  in  value  in  a  sum 
greatly  exceeding  the  interest  on  the  purchase-money;  the 
said  John  D.  Williams  having  since,  by  contract,  sold  to  the 
city  of  Newport  the  said  lots  of  land .  mentioned  in  said  bill 
by  faim  purchased,  for  a  public  park,  at  an  advance  on  the 
price  he  paid  therefor  of  five  cents  per  square  foot. 
The  conditions  of  sale  were  as  follows :  — 
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"  The  above  sale  will  take  place  by  order  of  William  D. 
Sohier,  Esq.,  trustee  under  the  will  of  Mrs.  Mary  Gibbs, 
deceased,  and  will  be  conveyed  to  the  purchasers  by  Mr. 
Sohier,  in  his  said  capacity  of  trustee,  and  twenty  days  will 
be  allowed  each  purchaser  to  examine  the  title  to  the  premises 
sold. 

^  Conditions  of  payment,*  ten  per  cent,  of  the  purchase- 
money  to  be  paid  to  the  auctioneer  on  the  day  of  sale ; 
twenty-three  and  one  third  per  cent,  additional  on  the  bal- 
ance of  the  money  on  the  delivery  of  the  deed ;  or,  if  desired, 
two  thirds  of  the  purchase-money  may  remain  on  a  credit  of 
five  years,  secured  by  note  and  mortgage  on  the  property  sold, 
the  note  to  bear  six  per  cent,  per'  annum,  and  the  interest  to 
be  paid  annually.'' 

Curtis,  J.  In  adjusting  the  respective  rights  of  the  vendor 
and  vendee  under  a  decree  for  a  specific  performance  of  a 
cofitract  for  the  sale  of  land,  equity  generally  considers  what 
would  have  been  the  condition  of  the  partiesif  the  contract 
had  been  actually  performed  according  to  its  terms,  and  en*' 
deavors  to  place  them  as  nearly  as  possible  in  that  condition. 
But  if  only  one  of  the  parties  has  been  in  default,  and  it  is 
not  (practicable  to  render  to  both,  what  each  would  have  had 
by  performance  on  the  day,  the  party  in  default  must  >lose 
rather  than  the  other.  Applying  these  principles  to  the  sub- 
ject of  interest  on  purchase-money,  it  has  been  uniformly 
held,  that  if  the  contract  fixed  a  day  for  the  payment  of  the 
money  and  the  conveyance  of  the  land,  and  the  vendor  was 
ready  and  ofiered  to  perform,  and  the  vendee  refused  to  per- 
form, the  vendee  must  pay  interest  In  such  a  case  it  is  due, 
not  x>nly  by  force  of  the  contract,  and  as  compensation  for 
not  paying  the  money  on  the  day  fixed,  (Robinson  v.  Bland^ 
2  Bur.  1086,)  but  also  because,  as  the  venjdee  is  in  default,  if 
the  Court  cannot  give  to  each  party  all  the  benefits  he  would 
have  enjoyed  by  the  execution  of  the  contract,  the  vendee, 
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being  in  defaalt,  should  alone  be  the  loser.  Where,  as  in  the 
case  at  bar,  the  land  is  unproductive,  the  rents  and  profits 
during  the  delay,  are  not  all  the  purchaser  would  have  had  if 
the  title  had  been  passed  to  him,  nor  are  they  a  compensation 
for  the  interest.  The  laod  having  been  purchased  for  sale,  or 
for  building  lots,  the  chances  of  a  favorable  sale,  or  the  oppor- 
tunity to  improve  them  by  buildings,  are  the  advantages  con- 
templated by  the  purchaser,  in  lieu  of  the  purchase-money. 
These,  he  does  not  enjoy  during  the  delay,  and  they  cannot 
be  restored  to  him.  In  this  case,  in  point  of  fact,  these  may 
Dot  be  important;  for  perhaps  the  purchaser  would  not  have 
sold,  or  built  on  the  lands,  if  he  had  had  the  title.  But  whether 
small  or  great,  the  loss  is  bis,  if  he  is  in  default,  and  the  fact 
that  he  must  bear  it,  is  no  reason  why  the  -vendor  should  not 
be  compensated  for  not  receiving  his  money,  on  the  day  when 
it  was  the  duty  of  the  plaintiff  to  pay  it. 

To  apply  these  principles;  this  contract  fixed  a  day  for  the 
payment  of  the  money  and  delivery  of  the  deed.  The  com- 
plainant tendered  the  same  deed,  which  the  Court  by  its  de- 
cree, has  required  the  defendant  to  receive.  The  defendant  then 
refused  to  accept  it.  It  is  urged,  that  there  was  a  doubtful 
question  of  law  involved  in  the  title  which  the  plaintiff 
offered  to  make.  This,  in  my  apprehension,  is  true^  but  I  do 
not  think  I  can  say  that  the  existence  of  a  question,  doubtful 
in  my  apprehension,  amounts  to  any  default  on  the  part  of 
the  plaintif]^  or  relieves  the  refusal  of  the  defendant  to  receive 
the  deed,  from  the  character  of  a  default  on  his  part  It  is 
true,  that  where  such  a  question  exists,  it  is  not  only  consist- 
ent with  good  faith,  but  is  required  by  reasonable  prudence, 
to  have  the  question  settled ;  but  when  it  is  settled  against 
the  purchaser,  he  must  take  the  consequences  of  having  bro- 
ken his  contract  This  affords  a  practical  rule,  and  the  only 
one,  it  seems  to  me,  which  can  be  laid  down.  For  how 
doubtful,  in  point  of  law,  must  a  title  be,  to  relieve  the  pur- 
chaser from  paying  interest ;  and  in  whose  apprehension  must 
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the  doubt  exist  Is  it  euoagh  that  the  purchaser  has  acted  in 
good  faith,  upon  the  advice  of  counsel  ?  If  not,  then  after  ail, 
he  takes  the  risk  of  satisfying  the  court  of  something;  and  I 
th'nk  it  better  to  say,)at  once,  he  must  satisfy  the  Court  the 
complainant's  title  is  one  which  he  ought  not  to  be  compelled 
to  take.  If  be  fails  in  this,  he  has  been  in  the  wrong,  and 
should  make  compensation  for  the  injury  done  to  the  vendor, 
by  withholding  the  purchase-money ;  that  wrong  is  none  the 
less  real,  because  his  intentions  were  fair.  Any  other  rule 
would  refer  the  whole  matter  to  the  discretion  of  the  Court, 
and  to  its  apprehension  of  the  degree  of  doubt  which  in  each 
case  should  relieve  the  purchaser  from  paying  interest  I  pre- 
fer a  known  and  fixed  rule,  which  is  not  inequitable,  to  such 
exercise  of  discretion.  It  is,  no  doubt  true,  that  whilst  a 
material  objection  to  the  title  remains  to  be  cleared  up,  the 
purchaser  may  refuse  to  go  into  possession,  and  he  will  not  be 
charged  with  interest  on  the  purchase-money.  2  Sug.  Ven.  & 
Pur.  797.  But  I  understand  this  to  be  some  actual  objection, 
.not  merely  a  doubtful  point  of  law.  Mr.  Sugden  refers  only  to 
Fjorteblow  v.  Shirley^  2  Swanst  223,  which  was  a  case  of 
actual  incumbrance  on  a  part  of  the  land.  In  the  case  at  baT, 
the  defendant  has  profited  hy  the  breach  of  bis  contract ;  for 
he  has  had  the  use  of  the  purchase-money,  a  circumstance 
which,  in  many  cases,  has  a  controlling  weight  2  Sug.  Yen. 
&  Pur.  794.  And  though  I  do  not  consider  that  the  apprecia- 
tion in  value  of  the  land,  any  more  than  its  depreciation,  could 
change  the  rights  of  the  parties,  yet  it  is  satisfactory  to  know 
that  the  defendant  has,  in  fact,  gained  largely  by  the  delay. 

On  the  whole,  my  conclusion  is,  that  the  defendant  must 
be  required  to  pay  interest  from  the  expiration  of  twenty  days 
after  the  sale. 

Ames,  for  the  complainant 

Jenckes,  contra. 
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Jambs  Stbvens  v.  Isaac  H.  Cadt. 

An  account  of  profits  maj  be  decreed  to  the  owner  of  a  copy-right,  as  incidental  to 

the  relief  bj  injunction,  but  it  must  be  prayed  for  in  the  bill. 
Such  an  account  cannot  embrace  penalties.  % 

This  case  having  been  remanded  to  this  Court  by  a  decree 
of  the  Supreme  Court,  (see  14  How.  R.  528,)  now  came  on 
for  a  final  decree.  It  appeared  that  the  bill  prayed  for  an  in- 
junction, and  for  a  delivery  up  of  the  copperplate,  and  also 
all  copies  of  the  map,  the  exclusive  right  to  print  and  publish 
which,  belonged  to  the  complainant,  and  also  for  the  forfeiture 
of  one  dollar  for  each  sheet  so  illegally  published,  pursuant  to 
the  seventh  section  of  the  Act  of  Congress  of  February  3, 
1831,  (4  Stat  at  Large,  436,)  but  did  not  pray  for  an  account. 

Curtis,  J.  Relief  by  an  account,  when  prayed  for,  is  inci- 
dental to  an  injunction.  Bath/  v.  Taj/lor^  1  Russ.  &  My.  73; 
Colbum  V.  Sims,  2  Hare,  550 ;  and  therefore  though  there  is  no 
express  grant  of  power  by  any  Act  of  Congress,  to  this 
Court,  to  take'  an  account  in  such  a  case,  yet,  as  by  the  Act 
of  February  15,  1819,  (3  Stat  at  Large,  481,)  the  Circuit 
Courts  of  the  United  States  have  authority  ^to  grant  injunc- 
tions according  to  the  course  and  principles  of  Courts  of 
Equity,  to  prevent  the  violation  of  the  rights  of  any  authors 
or  inventors,"  I  take  it  to  be  clear  that  an  account  may  be 
decreed.  But  the  course  and  principles  of  Courts  of  Eqmty, 
require  it  to  be  prayed  for,  and  this  bill  not  only  contains  no 
prayer  for  an  account,  but  none  for  general  relief.  I  cannot, 
therefore,  embrace  in  the  final  decree  any  profits,  received  by 
the  defendant,  from  the  unlawful  sale  made  by  the  defendant 

As  to  the  delivery  up  of  the  plate  and  the  sheets,  the  com- 
plainant has  no  title  to  either  of  them,  save  through  the  for- 
feiture provided  for  in  the  seventh  section  of  the  Act  of  Feb- 
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ruary  3, 1831 ;  and  a  Court  of  Equity  does  not  enforce  for- 
feitures or  penalties,  unless  expressly  directed  by  statute  to  do 
so.  The  4l8t  Geo.  III.  c.  107,  not  only  inflicts  the  like  for- 
feiture of  the  sheets,  but  further  provides  that  the  offender 
**  shall  deliver  the  same  to  the  proprietor,  or  proprietors  of  the 
copy-right  of  such  book  or  books,  upon  order  of  any  Court  qf 
Record,  in  which  any  action  or  suit  in  law  or  equity  shall  be 
commenced,  or  prosecuted  by  such  proprietor,  or  proprietors, 
to  be  made  on  motion  or  petition  to  the  said  Court"  No 
corresponding  provision  is  contained  in  any  Act  of  Congress* 
In  Colbum  v.  Simsy  2  Hare,  554,  Sir  J.  Wigram,  V.  C,  held  that 
there  was  no  common  law  right  to  such  a  delivery,  and  it 
must  rest  entirely  upon  statute.  Here  there  is  a  statute  which 
creates  the  right,  but  as  it  is  by  way  of  penalty,  and  no  stat- 
ute directs  or  enables  a  Court  of  Equity  to  enforce  that  pen- 
alty, I  am  of  opinion  no  decree  can  be  made  for  it.  The  pro- 
prietor of  the  copyright  is  left  by  the  Act  to  his  remedies  at 
law  by  trover  or  replevin.  ^ 

The  same  remarks  apply  to  the  claim  for  the  pecuniary  pen- 
alty, with  the  additional  reason,  that  as  the  forfeiture  accrues, 
one  half  to  the  proprietor,  and  one  half  to  the  use  of  the  Uni- 
ted States,  it  is  the  proper  subject  only  of  a  qui  tarn  action. 

Let  a  decree  for  a  perpetual  injunction,  and  costs,  be  en- 
tered. 

Randallj  for  the  complainant 

AmeSy  contra. 

1  See  Stewns  v.  Gladding,  17  How.  447. 
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Elizabeth  Moore  v.  Bat  Greene  et  aL 

Under  the  laws  of  Rhode  Island,  a  will  of  lands  cannot  be  admitted  as  evidence  of 
a  devise,  until  it  has  been  duly  probated  by  the  decree  of  a  Court  having  juria- 
•  diction  to  admit  it  to  probate. 

To  avoid  the  bar  of  the  statute  of  limitations,  set  up  in  the  answer,  upon  the  ground 
of  a  concealed  fraud,  the  bill  must  allege  that  the  fraud  was  discovered  within 
twenty  years,  and  must  show  when  and  how  it  was  discovered ;  and  the  evidence 
muBt  satisfactorily  support  these  averments. 

The  statute  of  limitations  ban  equitable  relief  founded  on  a  good  legal  title  fraud- 
ulently suppressed  or  destroyed,  in  twenty  years  after  the  discovery  of  the  fraud, 
in  analogy  to  the  statute  bar  operating  in  Courts  of  Law ;  for  a  Court  of  Equity 
will  not  relieve  against  fraud,  after  the  lapse  of  such  a  time  since  its  discovery, 
as  would  have  barred  the  title  at  law,  if  no  fraud  had  existed. 

The  case  is  stated  in  the  opinion  of  the  Coart. 

Curtis,  J.  This  is  a  suit  in  equity.  The  bill  states  that 
John  Manton,  of  Johnston,  in  the  State  of  Rhode  Island,  died 
in  the  year  1767,  leaving  a  will,  duly  executed,  to  pass  his 
lands,  whereby  he  devised  them  to  his  two  granddaughters, 
Lydia  and  Betsy  Waterman,  children  of  his  then  deceased 
daughter  Anna,  wife  of  Benjamin  Waterman  ;  that  Betsy 
Waterman  intermarried  with  Daniel  Carpenter,  and  the  com- 
plainant is  her  daughter  and  sole  surviving  heir.  The  bill 
further  states,  that  at  the  time  of  his  decease,  John  Manton 
left  two  other  daughters,  one,  the  wife  of  Joshua  Greene,  and 
the  other,  the  wife  of  Ephraim  Pearce ;  and  that  the  testator's 
three  sons-in-law,  conspiring  together  to  defraud  the  two 
grandchildren  of  the  lands  devised  to  them,  procured,  by  fraud, 
the  town  council,  which  then  had  jurisdiction  over  the  pro- 
bate of  wills,  to  refuse  probate  of  Manton's  will,  and  there- 
upon to  appoint  an  administrator.  That,  in  further  pursuance 
of  their  fraudulent  design,  they  proceeded  to,  and  did  make 
partition  by  deed  among  themselves,  in  severalty,  of  all  Man- 
ton's  lands,  and  then  procured  the  administrator  of  Manton, 
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under  a  license  from  the  General  Assembly  of  the  Province,  to 
sell  the  lands  to  pay  fictitioas  debts  of  Manton,  which  they 
pretended  were  due  to  some  of  them,  and  so  obtained  color- 
able titles  to  the  lands  in  severalty,  under  which  it  is  alleged 
the  defendants  now  claim  some  of  those  lands  which  the  bill 
seeks  to  recover. 

The  defendant,  Ray  Greene,  answers,  that  he  holds  by  de- 
scent from  his  father,  and  purchase  from  other  h<^irs  of  his 
father,  certain  lands,  formerly  belonging  to  Manton,  purchased 
by  his  grandfather  of  the  administrator  or  Manton,  and  de- 
vised by  his  grandfather  to  his  father.  He  denies  all  knowl- 
edge or  information  of  the  fraud  charged  in  the  bill ;  avers, 
upon  information  and  belief,  that  his  grandfather's  purchase 
was  legal  and  fair ;  and  sets  up  the  possession  of  his  grand- 
father, of  .his  father,  and  of  himself,  for  a  period  of  upwards 
of  eighty  years,  and  the  statute  of  Rhode  Island  for  quieting 
possessions,  in  bar  of  the  bill. 

The  other  defendant,  Hawkins,  while  he  does  not  admit 
that  the  lands  held  by  him  were  ever  lands  of  Manton,  sets 
forth  his  title  thereto  by  purchase,  and  also  relies  on  the  pos- 
session of  himself  and  of  those  under  whom  he  claims,  and 
upon  the  same  statute  for  quieting  possessions,  as  a  bar.  He 
also  denies  all  knowledge  or  information  of  the  fraud  alleged 
in  the  bill. 

The  complainant  presents  two  titles.  The  first  by  devise 
to  her  mother,  whose  heir  she  is  by  the  alleged  will  of  John 
Manton,  of  one  moiety  of  his  lands.  The  second  by  descent 
to  her  mothef  from  John  Manton,  one  of  whose  heirs  she  was, 
being  one  of  the  two  children  of  his  deceased  daughter. 

The  first  of  these  titles  it  is  not  possible  to  sustain.  This 
Court  can  give  no  effect  to  a  will  of  lands  in  Rhode  Island, 
until  it  has  been  duly  proved  by  the  competent  authority  em- 
powered to  allow  wills,  and  admit  them  to  probate.  Tomp- 
kins  V.  Tompkins^  1  Story's  R.  547 ;  Mathewson  v.  Sprc^ue^  1 
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Curtis,  467.^  But  if  it  were  otherwise,  there  is  no  competent 
evidence  in  this  case  to  show  what  the  will  of  Manton  was. 
The  will  itself  is  not  produced,  nor  is  there  one  witness  exam- 
ined in  the  cause  who  ever  saw  it,  or  can  speak  to  any  part  of 
its  contents.  All  there  is  upon  the  record  on  this  subject,  are 
certain  traditions  existing  in  the  neighborhood,  that  Manton's 
will  gave  his  lands  to  these  two  grandchildren.  Manifestly, 
this  is  wholly  insufficient,  and  the  title  by  devise  must  be  at 
once  laid  aside. 

The  other  title  by  descent  seems  to  be  made  out  in  proof, 
so  far  as  respects  the  pedigree ;  and  the  first  question  is,  as- 
suming that  the  lands  held  by  the  defendants  belonged  to 
Manton  at  his  decease,  whether  the  bar  of  the  statute  of  lim- 
itations can  be  got  over.  Before  considering  this  question,  it 
is  proper  to  state,  that  it  has  not  been  insisted,  nor  could  it 
be,  consistently  with  what  appears  on  the  face  of  the  bill, 
that  the  complainant  is  not  within  the  statute,  because  the 
alleged  frauds  had  been  kept  concealed,  so  that  the  complain- 
ant, or  those  under  whom  she  claims,  had  only  discovered 
them  within  twenty  years.  For  the  bill  alleges,  that  as  early 
as  1797,  these  alleged  frauds  were  fully  investigated  in  the 
course  of  a  trial  of  an  action  brought  by  other  heirs  of  Man- 
ton,  and  that  that  suit  was  brought  in  consequence  of  inquiries 
made  by  the  complainant  and  the  plaintifis  in  that  suit  And 
the  bill  also  avers,  that  from  the  death  of  John  Manton,  in 
1767,  up  to  the  year  1824,  renewed  and  continual  claims  have 
been  made  by  the  heirs  of  Lydia  and  Betsy  Waterman,  of 
whom  the  plaintiff  is  one,  for  their  portions  of  Manton's  lands, 
as  his  rightful  heirs  at  law,  upon  all  persons  in  possession.  It 
does  not  say,  in  terms,  that  those  continual  claims  were 
founded  on  the  frauds  charged  in  this  bill ;  but  as  no  other 
ground  of  claim  is  therein  suggested,  the  fair  conclusion  is, 

^  See  Gainer  r.  Chew,  2  How.  646,  and  cases  there  dted. 
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that  during  all  this  period,  the  frauds  alleged  have  been 
known  and  insisted  on.  It  is  true,  the  bill  alleges  that  the 
complainant  was  ignorant,  until  some  time  not  specified,  that 
Manton  died  seized  of  part  of  these  lands,  being  those  situate 
in  the  town  of  Gloucester ;  but  as  the  public  records  of  the 
town  showed  the  fact,  and  as  she  did  become  apprised  of  it 
as  soon  as  she  caused  them  to  be  examined,  and  as  the  fact 
of  his  dying  so  seized,  did  not  affect  her  title  to  relief,  but  only 
introduced  another  tract  of  land  to  which  the  same  relief 
might  be  extended,  it  does  not  seem  to  be  material,  if  she  has- 
recently  made  this  discovery.  But  there  is  no  proof  that  it  is 
a  recent  discovery ;  and  after  a  litigation  which,  according  to 
the  biU,  has  lasted  since  1767,  concerning  the  title  of  Manton's 
lands,  there  is  no  presumption  that  the  complainant  had  not 
notice  of  what  appeared  on  the  public  registry  of  titles  of  the 
town,  where  Manton  was  known  to  her,  at  one  time,  to  have 
had  extensive  possessions.  The  bill  does  contain  an  aver- 
ment, that  ten  years  have  not  elapsed,  since  the  discovery  of 
the  frauds  of  the  sons-in-law  and  administrator  of  Manton ; 
bat  it  not  only  fails  to  show  when  and  how  it  was  discovered, 
{Steams  v.  Page^  7  How.  829;  Fisher  v.  Boody,  1  Curtis, 
220,)  but  the  averment  is  inconsistent  with  the  other  state- 
ments in  the  bill  already  detailed.  I  am  of  opinion  therefore, 
that  this  case  stands  nakedly,  upon  the  statute  of  limitations, 
the  bill  not  averring  such  concealment  and  ignorance  of  the 
alleged  fraud,  as  to  avoid  the  bar,  if  one  exists  upon  the  facts. 
For  it  is  settled  that  the  statute  of  limitations  is  applied  by 
a  Court  of  Equity  to  a  case  of  fraud,  after  the  expiration  of 
twenty  years  from  its  discovery  by  the  party  defrauded.  And 
it  is  equally  clear,  that  if  the  complainant  would  avoid  the 
bar  of  the  statute  of  limitations,  he  must  show  by  his  bill  the 
grounds  of  such  avoidance.  In  Steams  v.  Paige^  7  How.  829, 
Mr.  Justice  Grier,  in  delivering  the  opinion  of  the  Court, 
speaking  of  charges  of  fraud  where  much  time  had  elapsed, 
says,  ^  and  especially  must  there  be  distinct  averments  as  to 
VOL.  n.  18 
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the  tirae  when  the  fraud  was  discovered,  and  what  the  discov- 
ery is,  so  that  the  Court  may  see,  whether  by  the  exercise  of 
ordinary  diligence,  the  discovery  might  not  have  been  before 
made."  In  Carr  v.  Hilton^  1  Curtis,  390,  this  Court  held,  that 
to  avoid  the  bar  of  the  statute  of  limitations,  the  complainant 
must  not  only  allege  his  ignorance  of  the  fraud,  but  must 
show  when  and  how  it  was  discovered,  and  offer  satisfactory 
evidence  of  the  truth  of  these  averments.  These  positions 
are  deducible  from  settled  rules  of  pleading.  If  a  bill  con- 
tains no  sufEcient  matter  to  avoid  the  bar  of  the  statute  of 
limitations,  the  defendant  may  plead  what  is  called  a  pure 
plea  of  that  statute ;  and  unless  the  complainant  amends  his 
bill,  and  inserts  what  he  relies  on  as  a  reply  to  the  statute,  his 
suit  is  at  an  end.  But  if  he  does  so  amend,  and  avers  infancy, 
coverture,  or  ignorance  of  fraud,  he  must  support  these  aver- 
ments, if  they  are  denied^  or  he  still  fails  to  remove  the  bar. 
And  as  this  bill  does  not  contain  any  satisfactory  statement, 
as  to  when  or  how  the  alleged  fraud  was  discovered,  and  the 
case  is  entirely  bare  of  evidence  to  show  these  facts,  and  the 
fraud  is  denied  by  the  answers,  the  Court  cannot  treat  this  as 
a  case  of  secret  fraud,  discovered  by  the  complainant  within 
twenty  years. 

That  those  und^r  whom  the  defendants  claim,  acquired  an 
actual  and  open  seizin  in  1767,  under  deeds  purporting  to  con- 
vey the  fee-simple  of  the  land,  is  shown  by  the  bill.  It  de- 
tails, with  particularity,  the  different  partition  deeds,  and  deeds 
from  Manton's  administrator,  charges  them  to  be  tainted  with 
fraud,  and  avers,  "whereby  the  said  Lydia  and  Betsy  Wa- 
terman, while  infants,  and  their  heirs  were  and  have  been 
wrongfully  and  unjustly  defrauded,  and  ever  since  fraudulent- 
ly kept  out  of  possession  of  their  rightful  shares,  proportions, 
and  inheritances  of,  in,  and  to  the  large  real  estates  of  their 
maternal  grandparent."  Taking  the  averments  of  the  bill  to- 
gether, they  amount  to  this ;  that  the  three  sons-in-law  of 
Manton,  entered,  in  1767,  under  deeds  conveying  the  lands  in 
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fee,  and  have  ever  since  claimed  by  themselves  or  their  heirs 
or  grantees,  to  own  the  lands,  and  have  kept  out  of  posses- 
sion the  complainant,  and  all  others  claiming  ander  the  two 
granddaughters.  It  cannot  be  questioned  therefore,  that  there 
is  a  bar  from  lapse  of  time,  unless  there  is  some  mode  of 
avoiding  it  The  complainant's  counsel  has  urged  several 
modes ;  the  first  is,  that  the  statute  of  limitations  of  Rhode 
Island  requires  twenty  years  "  uninterrupted  quiet,  peaceable, 
and  actual  seizin  and  possession,"  and  it  is  urged,  that  inas- 
much as  suits  were  from  time  to  time  brought  by  persons 
who  claimed  under  the  same  title  as  the  complainant,  against 
persons  under  whom  these  respondents  claim,  those  suits 
stopped  the  running  of  the  statute,  though  they  were  not  for 
the  same  tracts  of  land  sued  for  in  this  action,  and  though  all 
of  them  finally  terminated,  against  the  title  relied  on  by  the 
complainant,  and  in  favor  of  the  title  under  which  the  re- 
spondents claim.  Perhaps  it  is  a  sufiicient  answer  to  this,  po- 
sition to  say,  that  the  earliest  of  these  proceedings  alleged  in 
the  bill  was  not  commenced  until  December  1795,  twenty- 
eight  years  after  the  adverse  possession  was  begun.  But  in 
addition  to  this,  the  institution  of  a  suit  to  recover  lands,  in 
which  the  plaintiff  fails,  does  not  interrupt  the  quiet,  peacea- 
ble, and  actual  possession  and  seizin  of  the  defendant,  even 
where  that  suit  is  between  the  same  parties,  and  for  the  same 
land  afterwards  in  contestation  ;  nor  does  it  tend  to  show  that 
the  title  or  possession  of  the  party  seized  is  defective.  On 
the  contrary  the  more  his  right  is  questioned,  and  the  oftener 
he  maintains  it  successfully,  the  stronger  is  the  presumption 
that  he  is  lawfully  in  possession,  and  the  more  clearly  and  no- 
toriously is  his  possession  adverse  and  effectual. 

It  would  be  singular  indeed,  if  the  complainant  could  be 
assisted  to  set  aside  the  bar  of  the  statute,  by  showing  that 
third  persons  had  made  re})eated  attempts  to  set  up  the  title 
on  which  she  relies,  and  had  failed  in  those  attempts.  It  is 
true,  the  bill  charges  that  they  did  recover  some  verdicts. 
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which  were  set  aside,  or  appealed  from,  or  reviewed,  so  that 
no  final  judgment  was  rendered  thereon ;  and  it  attributes 
these  failures  to  causes,  which  being  disrespectful  to  the 
Courts  and  Judges  of  the  State  of  Rhode  Island,  should  hard- 
ly have  been  stated,  without  some  evidence  to  support  them  ; 
and  I  find  no  such  evidence  on  the  record. 

My  opinion  is,  that  there  was  the  necessary  seizin  and  pos- 
session to  constitute  a  bar,  unless  the  complainant  can  bring 
the  case  within  the  proviso  of  the  statute,  by  showing  some 
disability. 

The  facts  upon  this  point  are,  that  the  seizin  of  those  under 
whom  the  respondents  claim,  began  in  1767.  In  1777,  Betsy 
Waterman,  the  complainant's  mother,  became  of  age,  and  her 
title  would  become  barred  in  1787.  Why  was  not  her  title 
then  barred  ?  The  complainant's  counsel  makes  several  an- 
swers. 

That  she  was  then  under  coverture.  But  it  is  settled  that 
cumulative  disabilities  cannot  be  allowed.  A  party  can  avail 
himself  only  of  the  disability  which  existed  when  the  title 
was  acquired.  There  are  many  decisions  that  if  an  infant 
marry,  her  right  of  action  is  barred  when  the  time  allowed  to 
her,  as  an  infant,  has  expired,  although  she  may  then  be  un- 
der coverture.  But  it  is  enough  to  refer  to  the  decision  of  the 
Supreme  Court  in  Mercer^s  Lessee  v.  Selderi^  1  How.  37. 

It  is  also  argued  that  her  right  was  suspended,  because  her 
husband  had  an  estate  by  the  courtesy  in  the  land.  This  is 
not  so ;  for  an  actual  seizin  is  necessary  to  create  such  an  es- 
tate, and  it  does  not  appear  that  her  husband  ever  entered. 
Mercer's  Lessee  v.  Selden,  1  How.  37.  Another  ground  is, 
that  Betsy  Waterman  died  before  the  expiration  of  ten  years, 
allowed  to  her,  after  she  became  of  age.  This  fact  is  not 
averred  in  the  bill,  and  it  has  ahready  been  stated,  that  if  the 
complainant  desired  to  avoid  the  bar  of  the  statute,  by  bring-  . 
ing  her  case  within  any  saving  in  the  proviso,  it  was  necessa- 
ry to  plead  the  facts  upon  which  such  exemption  is  claimed. 
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But  if  this  defect  did  not  exist,  the  proof  fails  to  show  that 
she  died  as  early  as  1787.  The  only  evidence  exhibited  to 
the  Court,  on  this  point,  is  the  testimony  of  Thaddeus  Spen- 
cer, who  says  he  never  knew  the  complainant's  mother,  she 
must  have  died  many  years  ago;  and  Benjamin  Thornton, 
who  says  he  cannot  tell  when  she  died, —  he  don't  know  how 
old  the  complainant  was  when  her  mother  died,  but  always 
understood  it  was  in  her  infancy,  when  she  was  quite  young. 
Now  the  proof  is,  that  the  complainant  was  about  twenty 
years  of  age  when  she  was  married,  in  1804 ;  if  so  she  was 
born  in  1784.  Certainly  this  is  not  sufficient  to  show  that 
her  mother  in  fact  died  as  early  as  1787.  If  she  died  in  1788, 
the  complainant  was  then  only  in  the  fourth  year  of  her  age, 
which  might  be  called  in  her  infancy,  when  she  was  quite 
young,  as  Thornton  heard  she  was.  Prom  whom  he  heard  it, 
or  when;  whether  the  tradition  came  from  sources  which 
would  make  it  evidence,  even  as  to  a  matter  respecting  which 
tradition  or  reputation  is  admissible,  does  not  appear.  Mima 
Queen  v.  Hepburn^  7  Cranch,  296.  It  falls  far  short  of  proving 
the  fact  of  her  death  before  1788,  with  that  certainty  which  is 
necessary,  to  let  the  complainant  in,  to  overturn  a  possession 
of  upwards  of  eighty  years'  duration. 

But  if  this  were  otherwise,  the  case  of  the  complainant 
would  not  be  relieved  from  the  bar.  The  proviso  in  the  stat- 
ute of  Rhode  Island  includes  only  ^'  persons  under  age,  non 
compos  merUiSy  feme  covert^  or  those  imprisoned,  or  those  be- 
yond the  limits  of  the  United  States,  they  bringing  their  suit 
therefor,  within  ten  years  next  after  such  impediment  is  re- 
moved." I  consider  the  true  exposition  of  this  statute  to  be 
that  it  is  only  persons  to  whom  the  right  first  comes,  and  who 
are  then  under  disability,  who  are  within  the  saving  clause ; 
and  that  when  the  statute  has  once  begun  to  run,  it  runs  over 
all  subsequent  disabilities ;  and,  consequently,  if  Betsy  Water- 
man died  before  the  expiration  of  the  ten  years  aUowed  to  her 
after  she  became  of  age,  no  new  period  of  ten  years  was  al- 
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lowed  to  her  infant  heir,  the  complainant,  and,  a  fortiori^  that 
the  complainant  was  not  allowed  till  her  full  age ;  and  a  muUo 
fortiori^  not  another  period  of  ten  years  to  be  added  thereto. 
Many  of  the  authorities  on  this  subject  are  collected  in  Angell 
on  Lim.  519,  el  seq.^  and  notes. 

But  even  if  this  were  otherwise,  the  complainant  became  of 
age  in  1805,  her  ten  years  expired  in  1815,  and  the  bill  was 
filed  in  1851.  Here  also  the  supposed  life-estate  of  her  father 
was  relied  on,  as  a  reason  why  she  was  not  bound  to  sue. 
But,  as  already  shown,  he  had  no  life-estate,  for  the  want  of 
actual  seizin. 

It  is  also  insisted  that  Benjamin  Waterman  was  the  guar- 
dian of  the  complainant's  mother,  and  therefore  must  be  consid- 
ered as  holding  the  lands  which  he  purchased  from  the  admin- 
istrator of  Manton,  as  her  trustee,  and  so  neither  he,  nor  any 
one  claiming  under  him,  can  set  up  the  statute  of  limitations. 
To  this  the  case  of  Mercer  v.  Selden^  already  referred  to,  af- 
fords an  answer.  In  that  case,  Selden  was  the  statute  guar- 
dian of  his  children,  under  one  of  whom  the  plaintiffs  claimed, 
in  right  of  the  descent  to  that  child  from  its  mother.  Selden 
took  a  conveyance  of  the  land,  from  a  third  person,  and  held 
possession.  When  his  title  was  questioned  he  set  up  the  stat- 
ute of  limitations;  and  the  Supreme  Court  of  the  United 
States  decided  it  was  a  legal  bar.  This  is  in  conformity  with 
repeated  decisions  of  that  Court.  BlighVs  Lessee  v.  Roches- 
ier,  7  Wheat,  535 ;  4  Peters,  506 ;  Willison  v.  WatkinSj  3  Pe- 
ters,  53;  Bradstreet  v.  Huntingdon^  5  Peters,  440;  Boone  v. 
Chiles,  10  Peters,  177. 

The  complainant  also  relies  on  her  absence  from  the  State. 
But  the  rule  against  cumulative  disabilities  applies,  for  her 
mother  was  in  the  State  when  her  right  is  said  to  have  ac- 
crued, and  died  here ;  and  the  complainant  was  here  when 
her  supposed  right  accrued,  and  did  not  remove  to  New  York, 
until  1795,  and  of  course  could  not,  by  then  going  out  of  the 
State,  suspend  the  running  of  the  statute. 
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Besides,  whatever  may  have  been  the  ancient  statute  of 
Rhode  Island,  the  present  law  of  limitations  does  not  save 
the  rights  of  absent  persons,  unless  out  of  the  United  States ; 
and  it  is  the  existing  law  which  must  govern  the  remedy. 

On  the  whole,  I  am  of  opinion,  that  the  statute  of  limita- 
tions affords  a  complete  bar  to  this  bill ;  and  considering  that 
the  transactions  charged  to  be  fraudulent,  occurred  upwards 
of  eighty-six  years  ago ;  that  not  only  e^ery  person  in  any 
way  connected  with  these  transactions,  but  all  who  could  pos- 
sibly have  had  any  knowledge  of  them,  are  long  since  dead ; 
that  tbey  grew  out  of  the  settlement  of  an  estate  at  a  time 
when,  from  the  state  of  the  country,  and  the  habits  of  the 
people,  there  was  great  inaccuracy  in  such  proceedings,  and 
still  greater  negligence  in  preserving  the  evidences  of  what  was  . 
done ;  that  it  would  be  impossible  to  investigate  these  charges 
with  a  reasonable  hope  of  arriving  at  the  truth ;  and  that  the 
bill  seeks  to  disturb  possessions  after  descents,  purchases,  and 
family  settlements,  which  have  run  through  three  generations, 
I  think  it  must  be  admitted  that  the  case  affords  a  striking  ex- 
emplification of  the  wisdom  of  that  statute  which  forbids  fur- 
ther inquiry. 

RandaUy  for  the  complainant. 

TUlinghast  and  BradUy^  contra. 
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If  a  foreign  corporation  saed  in  a  State  Coort,  appear  there  and  remove  the  suit  to 
this  Court,  ander  the  12th  section  of  the  Judiciary  Act  of  1789,  (1  8tat.  at 
Large,  79,)  it  is  too  late  to  object  to  the  jurisdiction  of  the  State  Court,  or  to 
take  any  exception  to  the  process,  by  which  the  corporation  was  brooght  in ;  and 
it  is  not  a  valid  objection,  that  not  being  an  inhabitant  or  found  witliin  the  dis- 
trict, the  suit  oonld  not  have  been  commenced  in  this  Coort. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  action  was  brought  in  the  Supreme  Court 
of  the  State  of  Rhode  Island,  and  upon  the  petition  of  the 
defendant,  was  removed  into  this  Court,  pursuant  to  the  12th 
section  of  the  Judiciary  Act  of  1789.  The  defendant  now 
moves  to  dismiss  the  action  for  want  of  jurisdiction.  The 
ground  of  objection  is,  that  the  only  service  made  was  by  an 
attachment  of  the  goods  and  effects  of  the  defendant,  which, 
being  a  foreign  corporation,  was  not  and  could  not  be  found 
within  this  district.  If  this  suit  had  been  commenced  by 
process  out  of  this  Court,  it  would  be  a  fatal  objection  that 
the  defendant  was  not  found  within  the  district,  or  that  pro- 
cess could  not  be  served  here  on  him  personally.  Because  the 
11th  section  of  the  Judiciary  Act  of  1789,  requires  personal  ser- 
vice of  process  on  the  defendant,  within  the  district  where  the 
suit  is  brought,  if  he  be  not  an  inhabitant  of  the  district 
But  the  jurisdiction  over  this  case,  does  not  depend  on  the 
eleventh,  but  on  the  twelfth  section  of  the  act  If  it  be  a  suit 
which  that  section  authorized  the  defendant  to  remove,  it 
empowers  this  Court  to  take  jurisdiction  over  it  when  re- 
moved. The  question,  therefore,  really  is,  whether  the  suit 
was  rightly  removed.  If  it  was,  the  motion  to  dismiss  must 
be  overruled ;  if  it  was  not,  the  action  must  be  remanded  to 
the  State  Court    It  is  not  a  valid  objection  to  the  removal  of 
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an  action  from  a  State  to  a  Circuit  Court,  that  the  process 
was  not  served  in  conformity  with  the  laws  of  the  United 
States.  The  process  being  under  the  laws  of  the  State,  must 
be  served  in  conformity  with  those  laws,  and  the  laws  of  the 
United  States  have  no  bearing  on  the  matter. 

If  a  non-resident  citizen  of  another  State,  when  sued  in  a 
State  Court  without  personal  service  of  the  process,  could 
remove  the  action  to  the  Circuit  Court,  and  there  have  it  dis- 
missed because  no  personal  service  was  made,  ttie  States 
would  be  effectually  debarred  from  executing  all  their  laws  for 
making  service  upon  the  property  of  non-residents.  Yet  the 
power  to  make  laws  which  shall  bind  by  judgments,  the 
property  of  non-residents,  is  one  which  confined  within  proper 
limits,  belongs  to  every  State,  has  been  extensively  used,  and 
is  of  much  practical  importance  to  its  citizens.  It  is  true,  such 
judgments  are  valid  only  for  the  purpose  of  binding  the  prop- 
erty attached.  In  some  sense  they  are  proceedings  in  rem. 
But,  to  the  extent  of  the  property  proceeded  against,  their 
validity  is  clear,  and  there  is  no  act  of  Congress  which  was 
designed  to  interfere  with  them,  or  to  restrain  the  States 
from  allowing  their  recovery. 

Besides,  it  has  been  held  in  Toland  v.  SpraguCy  12  Peters, 
300,  that  the  locality  of  the  action  within  the  district  where 
the  defendant  is  an  inhabitant,  or  is  found,  is  a  personal  privi- 
lege of  the  defendant,  which  he  may  waive,  by  appearing 
and  pleading  to  the  action.  And  I  am  of  opinion,  that  when 
he  appears  in  the  State  Court,  files  a  petition  for  leave  to 
remove  the  action,  gives  a  bond  to'  enter  it  in  the  Circuit 
Court,  and  actually  enters  it  there,  he  has  thereby  waived  any 
personal  privilege  he  might  have  had  to  be  sued  in  another 
district.  If  pleading  to  the  action  amounts  to  a  waiver  of 
such  a  privilege,  upon  the  ground  that  he  ought  not  after- 
wards to  be  heard  to  object  to  the  means  by  which  he  was 
brought  into  Court,  I  do  not  perceive  why  these  proceedings 


214  RHODE  ISLAND. 

Sayles  v.  The  North-western  Idb.  Co. 

should  not  have  the  same  effect     The  defendant  comes  in. 

t 

becomes  the  actor,  treats  the  suit  as  one  properly  instituted, 
removes  it  to  another  Court  and  enters  it  there,  and  then  says 
he  was  not  obliged  to  appear  at  all,  and  the  State  Court  in 
effect  had  no  suit  before  it.  This,  I  am  of  opinion,  he  cannot 
do.  I  consider,  that  this  Court  will  not  look  back  to  inquire 
into,  or  try  the  question  whether  the  State  Court  had  jurisdic- 
tion. The  Act  of  Congress  aUows  defendants  to  remove 
actual  and  legally  pending  suits  from  the  State  courts.  If 
this  were  not  such  a  suit,  the  defendant  should  not  have 
brought  it  here.  By  bringing  it  here,  he  voluntarily  treats  it 
as  properly  commenced,  and  actually  pending  in  the  State 
Court;  and  he  cannot,  after  it  has  been  entered  here,  treat  it 
otherwise. 

It  is  urged,  that  this  will  prevent  citizens  of  other  States 
from  trying  in  this  Court  the  question  whether  the  State 
Court  had  jurisdiction.  Not  so.  If  the  State  Court  had  no 
jurisdiction,  and  the  defendant  does  not  appear,  its  proceed- 
ings are  all  void ;  and  may  be  shown  to  be  so  in  an  action 
brought  in  this  Court  against  any  one  who  meddles  with  the 
person  or  property  of  the  defendant,  under  the  color  of  such 
proceedings.  The  only  objections  which  the  defendant  will 
be  precluded  from  trying  here,  are  technical  objections,  which 
do  Qot  affect  the  merits;  and  I  see  no  good  reason  why 
he  should  not  be  prevented  from  trying  them  here.  The 
design  of  the  Act  of  Congress  was,  to  enable  citizens  of 
other  States  to  remove  their  cases  here  for  a  trial  of  their 
merits ;  not  to  take  technical  objections  to  the  form  and 
mode  of  service  of  process.  These  remarks  apply  also  to 
the  other  objection  which  has  been  taken  to  the  form  of  the 
writ;  though  I  am  inclined  to  the  opinion  that  the  twenty- 
fibrst  section  of  the  Process  Act  of  the  State,  is  to  be  taken  in 
connection  with  the  thirty-fourth  and  thirty-fifth  sections ;  and 
that  when  a  foreign  corporation  is  sued,  a  writ  of  summons 
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and  attachment  is  the  proper  form,  and  may  be  served  as  a 
foreign,  as  well  as  a  direct  attachment  of  the  property  of  such 
a  corporation. 

F.  A.  Jenckes^  for  the  plaintifE 

Bradley^  contra. 
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Though  defects  in  the  collector's  proceedings  in  the  assessment  of  duties  appear  in 
the  course  of  the  proof  which  he  offers,  they  cannot  avail  the  plaintiff  unless  he 
has  relied  on  them  in  his  protest. 

If  the  proceedings  of  the  government  appraisers  are  not  in  conformity  to  law,  the 
importer  may  refuse  to  pay  by  reason  of  such  defects,  pointing  them  out  in  his 
protest ;  but  if  he  claim  an  appeal  to  merchant  appraisers,  and  their  proceedings 
are  regular,  the  defects  in  the  proceedings  of  the  government  appraisers  are 
immaterial. 

Both  the  government  and  merchant  appraisers  are  required  by  law  to  open  and 
examine  at  least  one  package  in  every  ten  packages  of  the  invoice  to  be  ap- 
praised ;  and  if  the  jury  find  that  this  was  not,  in  substance  and  effect,  done,  the 
appraisement  is  void. 

Under  a  protest,  which  alleges  that  "  the  goods  were  not  furly  and  faithfully  exam- 
ined," the  importer  may  rely  on  the  failure  of  the  appraisers  to  examine  one 
package  in  ten  of  the  invoice. 
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Thb  case  is  stated  in  the  opinion  of  the  Coart. 

Curtis,  X  .  This  is  an  action  against  the  administrator  of  a 
late  collector  of  the  port  of  Boston,  to  recover  money  alleged 
to  have  been  illegally  exacted  in  payment  of  duties. 

At  the  trial,  the  plaintiffs  offered  evidence  to  show,  that  in 
April,  1850,  they  imported  into  Boston  from  Cuba  one  hun- 
dred and  sixty-five  hogsheads  and  one  barrel  of  sugar,  and  de- 
clared the  value  thereof  on  entry  to  be  06,496.67 ;  that  the  gov- 
ernment appraisers,  having  appraised  the  market  value  thereof 
at  a  greater  sum,  the  plaintiffs  took^  an  appeal  to  merchant 
appraisers,  who  having  appraised  the  sugars  at  more  than  ten 
per  centum  above  the  declared  value,  the  ad  valorem  duty 
was  cast  on  that  appraised  value,  and  a  penalty  of  twenty  per 
centum  on  the  appraised  value  was  added,  that  the  plaintiffs 
paid  this  duty  and  penalty,  but  previously  protested  against 
the  payment,  in  writing,  assigning  the  ground  of  the  protest 
as  follows:  "  All  of  which  we  protest  against,  on  the  ground 
of  fair  valuation  in  the  invoice ;  and  that  the  goods  were  not 
fairly,  or  faithfully  examined  by  the  appraisers."     The  returns 
made  by  the  government  and  merchant  appraisers,  and  the 
oath  taken  by  the  latter,  having  been  put  in  evidence,  the 
plaintiffs  made  sundry  objections  to  the  qualifications  of  the 
appraisers,  and  the  form  of  their  returns ;  but  the  Court  was  of 
opinion  that  none  of  these  grounds  was  open  to  the  plaintiffs 
under  this  protest     It  has  now  been  argued  that,  inasmuch 
as  these  proceedings  were  necessary  to  the  defence  of  the 
Collector,  and  were  part  of  his  case,  any  objection  apparent 
on  the  face  of  the  papers  when  produced,  and  which  shows 
that  his  proceedings  were  not  warranted  by  law,  may  be 
taken  when  the  papers  are  produced,  though  not  pointed  out 
in  the  protest     This  would  clearly  be  so,  if  it  were  not  for 
the  Act  of  Congress  of  February  25, 1845,  (5  Stat  at  Large, 
727,)  which  enacts:  "Nor  shall  any  action  be  maintained 
against  any  Collector,  to  recover  the  amount  of  duties  so  paid 
VOL.  n.  19 
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under  protest,  unless  the  said  protest  was  made  in  writing, 
ani  signed  by  the  claimant,  at  or  before  the  payment  of  the 
said  duties,  setting  forth,  distinctly  and  specifically,  the 
grounds  of  objection  to  the  payment  thereof."  TJnder  this 
Act  it  has  heretofore  been  held  by  this  Court  to  be  necessary 
to  set  forth,  in  the  protest,  every  ground  of  objection  to  the 
payment  protested  against;  and,  as  a  necessary  consequence, 
no  ground  can  be  taken  at  the  trial,  which  does  not  there 
appear.  Kriesler  v.  Morton^  1  Curtis,  R.  417;  Norcross  v. 
Greely,  lb.  120 ;  Swanston  v.  Morton^  lb.  294.  In  the  first  of 
these  cases,  it  appeared  on  the  return  of  the  appraisers,  that 
the  valuation  was  made,  as  of  the  time  of  exportation,  the 
then  existing  law  requiring  it  to  be,  as  of  the*  time  of  pur- 
chase. But  the  Court  refused  to  allow  the  plaintiff  to  take 
the  objection,  because  it  was  not  set  forth  in  the  protest. 

This  disposes  of  all  the  objections  made  by  the  plaintiffs  to 
the  proceedings  in  question,  save  those  which  relate  to  the 
conduct  of  the  appraisers  in  making  the  appraisements. 

The  plaintiffs  offered  to  prove  that  one  of  the  government 
appraisers  did  not  see  the  goods  at  all,  and  that  none  of  the 
appraisers  saw  or  examined  any  package,  but  only  some  sam- 
ples, drawn  about  the  26th  of  April,  examined  by  one  of  the 
government  appraisers  on  the  14th  of  May,  and  by  the  mer- 
chant appraisers  on  the  14th  of  June ;  and  they  propose  to 
show,  that  this  exposure  of  the  samples  would  make  a  mate- 
rial inciprovement  in  their  quality. 

The  question  is,  whether,  under  a  protest  setting  forth  as 
the  ground  of  objection,  that  the  appraisers  did  not  fairly  or 
faithfully  examine  the  goods,  this  evidence  was  admissible, 
and  if  so,  what  would  be  its  effect  ?  All  intention  to  impute 
fraud  to  either  set  of  appraisers  was  disclaimed. 

Ae  respects  the  conduct  of  the  government  appraisers,  or  if 
this  case  turned  thereon,  I  should  find  no  difficulty  in  holding 
that  the  plaintiffs  would  be  entitled  to  recover.  For,  though 
by  the  Act  of  March  3, 1861,  §  2,  (9  Stat  at  Large,  630,)  the 
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certificate  of  any  one  appraiser  of  the  United  States  was 
made  sufficient,  the  appraisement  in  question  was  made 
before  the  passage  of  this  law ;  and  under  the  former  Act  of 
1842,  (5  §tat  at  Large,  563,)  it  was  necessary,  to  the  validity 
of  the  appraisement  that  both  appraisers  should  see  and  exam- 
ine the  goods.  Greely  v.  Thompson^  10  How.  225.  I  should 
consider  also  that  under  a  protest  which  set  forth  that  the  ap- 
praisers did  not  faithfully  examine  the  goods,  it  would  be  com- 
petent to  prove  that  one  of  them  did  not'see  the  goods  at  all. 
But,  in  my  judgment,  all  this  became  immaterial,  by  reason  of 
the  appeal  taken  to  the  merchant  appraisers.  My  construction 
of  the  17th  section  of  the  Tariff  Act  of  1842,  (5  Stat  at  Large, 
564,)  is,  that  if  the  importer  takes  an  appeal  to  merchant 
appraisers,  he  is  bound  by  their  appraisement,  if  regular,  and 
cannot  avoid  the  whole  proceeding,  by  showing  an  irregular- 
ity in  the  proceedings  of  the  government  appraisers.  I 
deduce  this  construction,  first,  from  the  language  of  the  law ; 
which  declares  that  the  appraisement  made  by  the  inerchant 
appraisers,  in  conformity  with  the  directions  of  the  Act, "  shall 
be  final,  and  deemed  and  taken  to  be  the  true  value  of  the 
goods,  and  the  duties  shall  be  levied  thereon  accordingly,  any 
Act  of  Congress  to  the  contrary,  notwithstanding." 

But  if  the  importer,  after  such  an  appraisement,  were  per- 
mitted to  show  he  was  not  bound  because  of  an  irregularity 
ia  the  appraisement  of  the  government  appraisers,  Iben  the 
appraisement  of  the  merchant  appraisers,  though  strictly  in 
conformity  to  law,  would  not  be  binding.  This  would,  in 
effect,  introduce  into  the  Act,  after  the  declaration  of  the 
finality  of  the  action  of  the  merchant  appraisers,  a  proviso 
not  found  there,  namely,  provided  the  proceedings  of  the  gov- 
ernment appraisers  were  in  conformity  to  law.  There  is  cer- 
tainly nothing  in  the  language  of  the  Act  to  warrant  the 
interpretation  of  such  a  proviso,  nor  is  there  any  thing  in  the 
nature  of  the  proceeding,  or  the  objects  contemplated  by  the 
Act,  which  call  for,  or  would  justify  it 
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The  call,  by  the  importer,  for  the  second  appraisement,  on 
account  of  his  dissatisfaction  with  the  first,  is  in  the  nature  of 
an  appeal ;  and  there  seems  to  be  no  good  reason  why,  in 
such  a  case,  the  errors  which  have  affected  the  first  appraise- 
ment, which  is  superseded  and  rendered  wholly  immaterial  by 
the  appeal  to  th6  merchant  appraisers,  should  be  afterwards 
relied  on,  or  allowed  to  have  any  effect 

It  is  argued,  that  the  importer  is  obliged  to  take  an  appeal, 
if  dissatisfied  for  any  cause,  and  that  be  is  entitled  to  two 
regular  proceedings,  and  to  the  fair  judgment  of  both  sets  of 
appraisers  thereon.  I  consider  him  entitled  to  have  both  pro- 
ceedings regular,  but  I  do  not  think  he  is  bound  to  take  an 
appeal,  if  the  government  appraisers  have  not  proceeded  in 
conformity  with  the  authority  conferred  on  them  by  law.  In 
my  judgment,  he  may  and  should,  in  such  a  case,  make  his 
protest,  and  point  out  the  irregularity,  or  departure  from  the 
law,  and  stand  upon  it,  as  the  ground  of  refusal  to  pay  the 
increased  duty,  and  in  such  a  case,  the  Collector  would  not 
be  justified  in  exacting  the  increased  duty,  by  an  illegal  assign- 
ment But  if  he  demands  a  re-appraisement,  and  that  is  regu- 
lar, he  waives  all  objection  to  the  first,  which  is  superseded 
and  rendered  unimportant  by  the  second,  on  which  the  law,  in 
terms,  requires  the  Collector  to  proceed,  as  final  and  binding. 

The  objections  to  the  proceedings  of  the  government  ap- 
praisers are,  therefore,  immaterial  in  this  case.  But  I  am  of 
opinion,  the  proceedings  of  the  merchant  appraisers  were  not 
conformable  to  law,  upon  the  facts  offered  to  be  proved  by 
the  plaintiffs. 

It  was  offered  to  be  proved,  that  they  did  not  examine  any 
package  of  the  goods,  but  only  some  samples  drawn  by 
others. 

The  21st  section  of  the  Act  of  1842,  (5  Stat  at  Large,  665,) 
enacts,  '<  That  the  Collector' shall  designate  on  the  invoice,  at 
least  one  package  of  every  invoice,  and  one  package,  at  least, 
of  every  ten  packages  of  goods,  wares,  or  merchandise,  and  a 
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greater  number,  should  he  or  either  of  the  appraisers  deem  it 
necessary,  imported  into  such  port,  to  be  opened,  examined, 
and  appraised,  and  shall  order  the  package  or  packages  so 
designated,  to  the  public  stores  for  examination ;  and  if  any 
package  shall  be  found  by  the  appraisers  to  contain  any  arti- 
cle not  specified  in  the  invoice,  and  they,  or  a  majority  of 
them  shall  be  of  opinion,  &c." 

It  is  insisted  by  the  District  Attorney,  that  this  is  merely 
directory  to  the  Collector,  for  the  protection  of  the  revenue 
from  fraud.  No  doubt  this  was  one  purpose,  and  I  think  the 
leading  purpose  of  the  section.  But  can  I  say  it  was  ji&  sole 
purpose  ? 

The  sixteenth  section  of  this  Act,  makes  it  the  daty  of  the 
Collector,  "  by  all  reasonable  ways  and  means  in  his  power, 
to  ascertain,  estimate,  and  appraise  the  true  and  actual  market 
value  and  wholesale  price,  &c."  This  is  the  general  purpose, 
the  real  end  to  be  atts^ined ;  and  the  entire  machinery  of  gov- 
ernment and  merchant  appraisers,  and  the  powers  conferred 
on  them,  are  all  for  this  end.  It  was  hot  intended  or  desired 
by  Congress  merely  to  protect  the  revenue  by  preventing  un- 
dervaluation. They  meanfc  also  to  protect  the  fair  trader 
against  overvaluation.  In  other  words,  they  desired,  and  in- 
tended to  provide  the  means  for  a  just  and  fair  valuation. 
Now  it  is  plainly  important  to  the  honest  importer,  and  is 
necessary  to  a  just  valuation,  that  so  many  of  the  packages 
should  be  examined,  as  to  enable  the  appraisers  to  know  the 
quality  and  condition  of  the  whole  invoice.  Any  other  mode 
of  proceeding  would  be  unsafe,  in  all  cases  for  the  govern- 
ment, as  the  want  of  such  an  examination  gives  opportunity 
for  frauds ;  and,  in  many  cases,  when  the  quality  of  the  goods 
is  not  uniform,  it  would  be  unsafe  for  the  importer,  as  well  as 
the  government  And  when  Congress,  as  part  of  this  general 
system  for  making  just  and  fair  valuations,  has  required  a  cer- 
tain fixed  proportion  of  the  packages  contained  in  each  in- 
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voice,  to  be  sent  to  th^  public  stores*,  there  to  '^be  opened, 
examined,  and  appraised,"  it  seems  to  me  they  have  required 
this  to  be  done,  as  well  for  the  protection  of  the  importer  as 
of  the  government;  and  that  the  former  may  well  insist,  that 
if  this  agreement  has  not  been  obeyed,  the  examination  and 
appraisement  have  not  been  in  conformity  with  the  law. 

It  was  argued,  that  the  appraisers  themselves  were  the 
judges,  what  examination  was- necessary;  that  some  goods 
could  be  fairly  examined  by  samples  drawn  from  packaged, 
others  could  not ;  that  some  were  known  to  be  of  so  unifdrm 
a  quality,  that  an  examination  of  one  package  was  as  good 
a  means  of  testing  the  quality  as  the  examination  of  the  en- 
tire number  of  packages;  and  that  the  persons  selected  as 
appraisers  know,  or  are  presumed  to  know,  what,  and  how  far, 
they  ought  to  examine.  This  Vould  be  true,  if  the  law  had 
prescribed  no  rule  on  the  subject.  But  in  my  opinion,  the 
section  above  cited,  has  prescribed  a  rule  which  the  Collector 
and  the  appraisers  must  confaini  to.  According  to  the  offer 
Qf  proof  in  this  case,  no  package  was  examined,  only  sam- 
ples, which  the  appraisers  did  hot  select.  It  is  apparent  that 
such  an  examination  assumes,  "what  the  appraisers  have  n^ 
right  to  assume,  that  the  sampliss,  ^not  selected  by  themselves, 
fairly  represent  the  whole  invoice. ' 

I  think  also  that  under  a  protest  declaring  that  the  ap- 
praisers did  not  faithfully  examine  the  goods,  these  facts  may 
be  shown.  The  only  further  declaration  which  the  plaintiffs 
could  have  made,  would  have  been  a  description  of  the  par^ 
ticular  acts  of  omission  or  commission,- — ^^as  that  they  did 
examine  samples  not  drawn  by  themselves,  and  did  not  ex- 
amine the  number  of  packages  required  by  law  to  be  ex* 
amined. 

I  consider  the  Act  of  February  26,  1846,  concerning  pro- 
tests, to  require  a  distinct  and  clear  specification  of  each  sub- 
stantive ground  of  objection  to  the  payment  of  duties.    But 
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I  do  not  think  the  merchant  obliged  to  describe,  in  detail,  the 
particular  acts,  or  neglects,  which  he  considers,  constitute  such 
substantive  objection. 

These  protests  are  commercial  documents,  occurring  in  the 
course  of  trade,  and  under  circumstances  when  technical  pre- 
cision, or  fulness,  cannot  be  expected,  and  ought  not  to  be 
required.  They  must  be  so  distinct  and  specific  as,  when 
fairly  construed,  to  show  that  the  objection  taken  at  the  trial, 
was  in  the  mind  of  the  importer,  and  has  not  since  been  sought 
out,  and  also  to  draw  the  attention  of  the  Collector  to  the 
substance  of  the  objection,  to  the  end  that  he  may  ascertain 
the  precise  facts,  and  cure  the  defect,  if  one,  which  is  curable, 
exists. 

Now,  here,  the  protest  objects  that  the  appraisers  did  not 
faithfully  examine  the  goods.  This  certainly  drew  the  atten- 
tion of  the  Collector  directly  to  the  inquiry  what  examination 
was  made.  The  oath  of  the  appraisers  was,  ^'  faithfully  "  to 
examine  and  appraise  the  goods.  When  the  protest  alleges, 
they  did  not  faithfully  examine  the  goods,  it  informs  the  Col- 
lector that,  in  the  opinion  of  the  importer,  the  appraisers  have 
not  complied  with  that  requirement  of  their  oath.  I  think  it 
was  for  him  to  inquire,  what  particular  acts  were  done,  or 
omitted,  and  that  the  importer  was  not  bound  to  describe 
them  in  his  protest  In  my  opinion  also,  the  specification 
of  want  of  fidelity  in  the  examination  of  the  goods,  which 
confines  the  importer  to  that  single  subject-matter  of  objec- 
tion, affords  reasonable  security  against  his  setting  up  claims 
which  are  mere  after-thoughts.  It  is  true,  there  is  very  con- 
siderable difficulty  in  finding  any  precise  rules,  by  which  to 
determine,  whether  the  requirement  of  the  statute,  to  set  forth 
distinctly  and  specifically  the  grounds  of  objection,  has  been 
complied  with.  There  are  degrees  of  distinctness  and  of  cer- 
tainty of  specification,  known  to  the  law,  as  well  as  possible 
in  practice.  But  even  in  special  pleading  it  has  been  found 
impossible  to  define  them,  except  in  such  general  terms  as 
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leave  the  pleader,  after  all,  more  dependent  upon  precedent, 
upon  a  judgment  to  be  formed  upon  a  particular  case,  than 
upon  precise  and  comprehensive  rules.  The  act  in  question, 
while  it  requires  distinct  specification,  affords  no  measure  as 
to  the  degree  of  certainty  and  precision  required.  And,  con- 
sidering the  nature  of  the  document,  I  think  we  can  demand 
no  more  than  that  it  should  reasonably  answer  the  ends  pro* 
posed,  to  confine  the  importer  to  the  substantive  objection  he 
then  contemplated,  and  to  apprise  the  Collector  of  that  objec- 
tion. As  I  think  this  protest  reasonably  answers  these  ends, 
I  hold  it  to  be  sufficient  for  the  purpose  of  letting  in  the  evi- 
dence proposed  to  be  offered. 

The  case  was  then  submitted  to  the  jury,  with  an  instruc* 
tion,  to  find  whether  the  examination  actually  made  by  the 
merchant  appraisers  was,  in  substance  and  effect,  equivalent 
to  an  examination  of  at  least  one  package  in  ten  of  the 
goods ;  and  if  it  were  not,  to  return  a  verdict  for  the  plaintiff. 
They  found  for  the  plaintifE  And  a  writ  of  error  having 
been  prosecuted,  the  rulings  excepted  to  by  the  defendant, 
were  affirmed  by  the  Supreme  Court 

AndroSy  for  the  plaintiffs. 

HaMeit^  (District  Attorney,)  contra. 
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Unitkd  States  v.  Alfred  Nye  et  oL 

If  seamen  are  induced  to  ship  hy  a  false  representation  as  to  the  person  who  is  to 

command,  whether  they  are  bound  by  the  contract,  quaere.    But  the  owners  may 

change  the  master  after  they  have  shipped. 
A  combination  by  the  crew  to  prerent  the  vessel  from  going  to  sea,  pursuant  to 

the  order  of  the  master,  is  an  attempt  to  commit  a  revolt. 
If  seamen  have  reajron  to  believe,  and  do  believe  a  vessel  is  unseaworthy  before  the 

voyage  is  begun,  they  may  lawfully  refuse  to  go  to  sea  in  her.    But  they  must 

prove  these  facts. 

The  four  defendants  were  put  on  their  trial  for  the  ofTence 
of  endeavoring  to  make  a  revolt,  on  an  indictment  found  under 
second  section  of  the  act  of  March  3, 1835,  (4  Stat,  at  Large, 
"776).  The  evidence  showed  that  they  were  regularly  shipped 
for  a  voyage  from  Boston  to  East  Florida,  in  the  brig  Leghorn. 
The  shipping  articles  which  they  signed  named  one  Burgess  as 
master ;  but  it  appeared  that  one  Rose  had  been  spoken  of  to  one 
of  the  men,  as  master,  before  the  articles  were  signed.  He  was 
expected  by  the  owners  to  go  as  master,  but  before  the  articles 
were  drawn  up.  Burgess  was  substituted  in  his  place.  The 
defendants  constituted  the  entire  crew.  At  the  appointed 
time,  the  defendants  were  taken  on  board  the  brig  by  the  ship- 
ping master ;  but  when  the  pilot  came  on  board,  and  ordei^s 
were  given  to  get  the  anchor  and  make  sail,  to  go  to  sea,  they 
all  refused  to  do  ship's  duty,  and  declared  they  would  not  go 
to  sea  in  the  brig.  In  answer  to  the  order  of  the  master  to  go 
forward  and  make  sail,  they  refused;  and  declared  they  would 
not  go  to  sea  in  the  vessel.  They  said  the  brig  was  not  sea- 
worthy, but  specified  no  particular  defect,  and  did'  not  ask  for 
a  survey.  They  were  perfectly  sober,  and  offered  no  violence. 
They  only  unitedly  refused  to  obey  the  orders  of  the  master 
to  make  sail,  or  get  the  anchor.  There  was  evidence  that  the 
vessel  was  sea-worthy,  and  that  after  these  men  had  been  re-^ 
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moved,  a  new  crew  was  obtained,  and  the  brig  went  to  sea. 
There  was  other  evidence  that  many  of  the  rattlings  were 
broken  and  the  standing  rigging  required  much  repair ;  but  it 
did  not  appear  that  it  was  in  such  a  condition  as  to  render  it 
unsafe  for  the  vessel  to  proceed  on  the  voyage. 

X  EL  Prince^  for  the  defence,  contended  that,  the  first  section 
of  this  act  had  defined  the  offence  of  making  a  revolt;  that 
mere  refusal  to  do  duty  in  a  harbor,  no  force  being  used,  or 
threatened,  did  not  amount  to  that  offence;  and  that  the 
offence  of  endeavoring  to  make  a  revolt,  described  in  the 
second  section,  was  not  committed,  because  the  defendants 
attempted  to  do  nothing  but  what  they  did,  that  is,  refuse  to 
do  duty. 

He  further  insisted  that,  if  the  men  were  shipped  under  the 
belief  that  they  were  to  go  with  Captain  Rose,  and  this  was 
held  out  to  them  as  an  inducement,  without  which  they  would  ' 
not  have  engaged,  they  were  not  bound  to  go  to  sea  with 
another  master. 

He  also  insisted  that,  if  the  men  honestly  believed  the  brig 
was  not  sea-worthy,  they  were  justified  in  refusing  to  go  to  sea 
in  the  brig. 

These  points  were  briefly  spoken  to  by  him  and  by  HaUettj 
District  Attorney,  for  the  United  States. 

Curtis,  J.  Since  the  adjournment  of  the  court  I  have  looked 
into  the  authorities,  and  considered  the  points  made  at  the  bar. 

As  to  the  change  of  master,  there  is  no  evidence  that  the 
men  were  induced  to  ship  by  a  false  representation  that  Rose 
was  to  go  as  master.  If  they  were,  it  would  deserve  very 
serious  consideration,  whether  they  were  bound  by  the  contract. 
The  evidence  is,  that  Rose  had  been  spoken  of  as  master  to 
one  of  the  men,  but  not  as  certain  to  go ;  that  Burgess  had  in 
fact  been  appointed,  before  the  articles  were  signed,  add  his 
name  is  in  the  articles.    Even  if  Rose  had  been  master  when 
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the  defendants  shipped,  the  owners  had  power  to  change  him 
for  another.  United  States  v.  Haines^  5  Mason,  272 ;  United 
States  V.  Ckissidy  et  alj  2  Sumner,  582. 

This  point  cannot  avail  the  defendants. 

The  objection  arising  from  the  alleged  defect  of  evidence  to 
prove  the  offence  described  by  the  Act  of  Congress,  is  attend- 
ed with  more  difBcnlty. 

The  Crimes  Act  of  April  30, 1790,  §  12,  (1  Stat,  at  Large, 
115,)  made  it  an  offence  to  ^'  endeavor  to  make  a  revolt."  It 
contained  no  other  description  of  the  offence,  and  no  defini- 
tion of  a  revolt.  It  was  under  this  Act,  the  cases  of  the  27ni- 
ted  States  v.  Haines  et  aL,  5  Mason,  272 ;  United  States  v. 
Gardner  J  5  Mason,  402 ;  and  United  States  v.  Barker,  5  Ma- 
son, 404,  were  decided.  In  the  first  of  these  cases,  it  was  held 
that,  a  total  suspension  of  the  command  of  the  master,  by  the 
illegal  refusal  of  the  men  to  obey  any  and  all  his  orders,  was 
a  revolt;  and  that  a  combination  so  to  refuse,  followed  by  an 
actual  refusal  in  some  one  instance,  was  an  endeavor  to  make 
a  revolt.  And  this  continued  to  be  the  law  laid  down  by  this 
Court  in  subsequent  cases. 

The  Act  of  March  3, 1835,  §  1,  (4  Stat,  at  Large,  776,)  has 
defined  the  offence  of  revolt,  and  among  other  things  which 
may  constitute  it,  is  ^^  unlawfully,  wilfully,  and  with  force,  or 
by  fraud,  threats,  or  other  intimidations,  deprive  the  master  of 
his  lawful  authority  and  command."  Now  the  argument  is  — 
that  in  this  case,  the  men  used  no  force  or  fraud,  and  uttered 
no  threats,  and  did  nothing  to  intimidate  the  master.  But 
this  does  not  meet  the  point  They  are  not  indicted  for  mak- 
ing a  revolt,  but  for  endeavoring  to  make  one ;  and  therefore, 
though  they  did  not  make  one,  but  did  in  fact  deprive  the 
master  of  his  lawful  authority,  and  this  by  means  of  a  combi- 
nation which  embraced  the  entire  crew,  and  left  the  master 
without  means  to  enforce  his  authority,  the  question  is,  if  this 
was  not  an  endeavor  to  intimidate  him;  or  if  this  was  not  so, 
whether  their  combination  to  refuse  to  do  duty,  if  it  existed. 
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did  not  also  include  a  combination  to  resist  the  lawful  com- 
mands of  the  master,  to  make  sail  and  go  to  sea.  In  the  case 
of  United  Stales  v.  Cassedp  et  aLj  2  Sum.  582,  Mr.  Justice 
Story,  in  the  trial  of  an  indictment  under  this  act,  instructed 
the  jury  that  the  question  was,  "  whether  there  was  among 
the  defendants  a  common  confederacy  to  refuse  to  do  further 
duty  on  board  the  ship,  and  to  resist  the  lawful  commands  of 
the  officers  in  regard  to  the  sailing  or  preparation  for  the 
voyage."  This  would  include  a  confederacy  to  resist  by  force, 
threats,  or  intimidations  of  any  kind. 

The  proper  instruction  in  this  case,  I  consider  to  be  this : 
if  there  was  a  confederacy  and  combination  by  the  defend- 
ants, to  refuse  to  go  to  sea  in  the  brig,  and  to  prevent  the  brig 
from  sailing,  pursuant  to  the  orders  of  the  master,  while  they 
were  on  board,  and  this  determination  was  made  known  to 
the  master,  there  was  an  endeavor  to  commit  a  revolt,  within 
the  meaning  of  the  Act  of  Congress.^ 

The  other  question,  of  the  right  of  the  crew  to  refuse  to  go 
to  sea  in  the  brig,  on  account  of  alleged  unseaworthiness,  was 
considered  by  Mr.  Justice  Story,  in  United  States  v.  Askton^  2 
Sum.   13;  and  also  by  Mr.  Justice^  Woodbury  in    United 
States  V.  Stalj/y  1  W.  &  M.  338.     I  think  the  correct  rule  is, 
that  after  the  men  have  rendered  themselves  on  board,  pursu- 
ant to  their  contract,  and  before  the  voyage  is  begun,  they 
may  lawfully  refuse  to  go  to  sea  in  the  vessel,  if  they  have 
reasonable  cause  to  believe,  and  do  believe,  the  vessel  to  be 
unseaworthy.     But  the  presumption  is  that  the  vessel  was 
sea-worthy;  and  the  seamen  must  prove  that  they  acted  in 
good  faith,  and  upon  reasonable  grounds  of  belief  that  the 
ship  was  not  in  a  fit  condition  to  go  to  sea,  by  reason  of  un- 
seaworthiness.   If  they  prove  this,  they  are  justified  in  their 
refusal,  and  are  not  guilty  of  any  offence  in  this  case. 
The  jury  found  the  defendants  guilty. 

1  Begina  v.  McGregor  el  d,,  1  C.  &  Eir.  429. 
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Before  sentence,  the  Court  remarked  that,  though  satisfied 
"with  the  verdict,  which  affirmed  the  seaworthiness  of  the  ves- 
sel, the  evidence  showed  some  of  the  standing  rigging  to  have 
been  in  bad  order ;  and  that  it  was  not  a  proper  practice  to 
send  a  vessel  to  sea,  with  the  rigging  in  such  a  condition,  as 
to  impose  on  the  crew  the  labor  of  very  considerable  repairs 
at  the  outset  of  the  voyage ;  that  though  the  conduct  of  the 
men  was  unjastifiable,  it  found  one  palliating  circumstance, 
in  the  state  of  the  rigging,  and  another,  in  the  fact  that  they 
came  on  board  sober,  and  fit  for  duty,  and  offered  no  actual  vi- 
olence to  either  of  the  officers.  In  addition  to  the  imprison- 
ment of  fifteen  days,  already  suffered,  the  sentence  was,  a 
farther  imi»isonment  of  fifteen  days. 


John  Hawes  et  at  vs.  The  New  England  Mutual  Marine 

Insurance  Company. 

• 

One  conTersant  with  the  business  of  InsnraDce,  as  an  underwriter,  or  broker,  and 
who,  in  the  course  of  his  employment,  has  learned  that  the  existence  of  a  par- 
ticalar  fact,  or  of  similar  facts,  affects  the  premium,  may  give  that  knowledge  te 
the  jury,  to  assist  them  in  deciding  the  question  of  the  materiality  of  that  fact  rep- 
resented, or  concealed  by  the  assured. 

This  was  an  action  on  a  policy  of  insurance  on  freight  and 
cargo  of  the  ship  Golden  Light,  from  Miramachi  to  Liverpool, 
lost  or  not  lost.  The  policy  was  obtained  by  a  broker  in  Bos- 
ton, nnder  an  order  received  from  the  owners  by  the  telegraph, 
which  instructed  him  to  obtain  insurance,  an^  informed  him, 
"  the  vessel  sailed  Wednesday  last."  The  broker  received  the 
despatch,  during  the  morning  of  Monday,  the  fifth  day  of  De- 
cember, showed  it  to  the  under\vriter,  and  obtained  the  policy^ 
which  bore  date  that  day.  It  appeared  that  the  ship  left  the 
wharf  at  Miramachi,  on  Monday,  the  28th  of  November,  and 

20 
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was  still  in  the  river,  when  the  despatch  was  sent  by  the  own- 
ers, on  the  evening  of  the  second  of  December,  and  was  knows 
to  them,  to  be  then  aground  at  a  bar,  where  it  is  not  unusual  for 
Tessels  of  that  size  to  take  the  ground  when  going  out,  and  lie 
for  a  favorable  wind  and  tide  to  float  them  over.  But  it  also 
appeared  that  the  ice  usually  makes  in  the  river  at  about  that 
date,  that  in  point  of  fact  it  did  make,  and  came  down  ibe 
liver,  and  the  ship  was  cut  through  and  totally  lost 

The  defendants  contended  that  there  was  a  material  mis- 
representation and  also  a  concealment  of  material  fiEicts,  each 
of  which  avoided  the  policy.  And  to  show  that  the  facts,  that 
the  vessel  was  still  aground,  on  a  bar  in  the  river,  at  that 
season,  were  material,  the  defendants'  counsel  proposed  to 
inquire  of  persons  who  were  experienced  in  the  business  of 
insurance,  whether  these  facts,  if  known  to  underwriters,  gen- 
erally, would  influence  the  amount  of  the  premium  which 
would  be  demanded.  This  was  objected  to  by  the  plaintiff's 
counsel. 

Curtis,  J.  This  has  been  a  very  vexed  question  both  in  the 
United  States  and  in  England ;  but  I  consider  the  better 
opinion  to  be  that  the  evidence  is  admissible.  I  do  not  allow 
you  to  ask  the  witness  what  he  himself,  as  an  underwriter, 
would  have  done ;  but  whether,  from  his  knowledge  of  the 
business  he  is  able  to  state  that  the  facts  in  question  would, 
or  would  not  have  an  influence,  with  underwriters  generally, 
in  determining  the  amount  of  the  premium.  If  his  knowledge 
and  skill  in  this  particular  business  does  enable  him  to  state 
this,  I  think  it  is  legal  evidence.  True,  it  is  but  an  opinion ; 
and  so  is  nearly  all  evidence  of  value.  If  you  inquire  of  a 
sugar  broker,  whether  the  existence  of  a  certain  quality  in 
sugar,  as,  for  instance,  dryness,  aflects  the  value  of  the  article 
in  the  market,  you  do  but  get  his  opinion,  or  judgment,  that 
the  existence  of  that  fact  has  an  influence  with  purchasers, 
generally,  in  determining  the  price*     He  may  never  have  heard 
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a  bnyer  or  seller  say  so  in  terms ;  but  he  may  b«  as  well  as- 
sured that  it  does  influence  them,  as  if  it  had  been  frequently 
declared  that  it  did  so.  Yet  such  and  similar  evidence  is 
constantly  admitted.  Here  the  inquiry  is,  in  substance, 
whether  the  market  price  of  insurance  is  affected  by  particular 
facts.  If  the  witness,  being  conversant  with  the  business,  has 
gained  in  the  course  of  his  employment  a  knowledge  of  the 
practical  effect  of  these  facts,  or  similar  facts,  upon  premiums, 
be  may  inform  the  jury  what  it  is.  Tf  he  has  not  such  knowl- 
edge he  is  not  allowed  to  conjecture.  He  must  speak  from 
knowledge  of  the  influence  actually  exercised  by  that  or  sim- 
ilar facts,  in  the  course  of  business.  He  may  have  gained 
that  knowledge  in  many  ways.     Perhaps  he  cannot  tell  how. 

The  evidence  having  been  admitted,  the  plainti£&  became 
nonsuit.^ 

Sohxer  and  Welch^  for  the  plaintiffs. 

Ftske^  contra. 


Oborgb  W.  Wa&rbn  et  oL  vs.  Chables  H.  Pkaslee. 

Bxpenses  of  land  trangportation  to  get  merchandise  on  shipboard  are  dutiable 

*   charges. 

Whether  the  commission,  which  is  to  be  added  as  a  dutiable  charge,  is  to  be  cast 

on  the  foot  of  the  invoice,  with  or  without  the  addition  of  the  charges,  depends  on 

nsage,  and  is  not  fixed  by  law. 
A  notice,  at  the  close  of  a  protest,  that  it  is  to  apply  to  all  future  similar  importations, 

does  not  dispense  with  the  necessity  of  a  protest,  in  reference  to  those  importations 

Thb  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.     This  case  is  decided  by  the  opinion  of  the  court 
in  Gaut's  case,  infra,  250,  so  far  as  respects  freight  being  a  duti- 

1  See  2  Duer  on  Ins.  683-787 ;  3  Kent,  284,  note ;  1  Arnold  on  Ins.  574,  and  the 
cases  cited. 
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able  charge.  •Two  other  questions  have  been  made.  The  first  is, 
whether  charges  of  inland  transportation  between  Paris,  where 
the  merchandise  was  purchased,  and  Havre,  where  it  was  put 
on  shipboard,  are  dutiable  charges.  I  am  of  opinion  that 
they  are.  Under  the  comprehensive  words,  ^^all  costs  and 
charges,"  I  consider  all  chaises  incurred  to  get  the  property 
on  shipboard,  are  included.  If  the  merchandise  be  purchased 
in  the  port  at  which  it  is  shipped,  the  cost  of  drayage  would 
usually  be  the  only  actual  charge  for  transporting  it  by  land. 
If  it  be  purchased  in  another  place,  and  brought  thence  to  the 
port  of  shipment,  there  is  an  increased  actual  charge  for  land 
or  internal  transportation;  and  this  is  as  fairly  included,  as 
drayage.  It  can  make  no  difference  whether  the  internal 
transportation,  necessary  to  get  the  property  from  the  place  of 
purchase,  on  board  ship,  is  greater  or  less,  in  length  or  cost. 

The  other  question  is,  whether  the  rate  of  commissions  which 
the  law  requires  to  be  included,  is  to  be  cast  on  the  invoice 
"value  alone,  or  upon  that  and  the  charges. 

It  is  argued  that  commissions  constitute  one  of  the  charges, 
and  are  so  deemed  by  the  law,  which  says,  adding  all  costs 
and  charges,  '^including,  in  all  cases,  a  commission,  at  the 
usual  rate."  It  must  be  admitted,  that  a  commission  is  a 
charge ;  and  it  would  seem,  from  the  language  of  the  act,  that 
it  is  one  of  those  charges,  which  are  to  be  added  to  the  invoice 
cost.  But  this  does  not  decide,  on  what  the  commission  is 
to  be  cast.  It  does  not  seem  to  me  that  the  act  has  prescribed, 
or  intended  to  prescribe  any  one  fixed  rule  on  that  subject. 
The  act  does  not  define  what  it  means  by  a  commission.  It 
uses  a  well-known  mercantile  term,  and  undoubtedly  employs 
it  in  the  sense  in  which  merchants,  generally,  employ  it  It  is 
a  percentage  cast  on  some  amount,  ascertained  in  the  course 
of  a  particular  transaction;  and  usage  determines,  not  only 
the  rate  of  this  percentage,  but  also  on  what  it  is  to  be  com- 
puted. What  authority  is  there,  for  saying  it  is  to  be  com- 
puted upon  the  foot  of  ttie  invoice,  where  a  purchase  is  made 
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by  an  agent,  and  not  upon  any  other  sum?  Manifestly  none 
other  than  usage,  for  the  law  is  silent  In  my  opinion,  there- 
fore, the  question,  what  is  the  commission  referred  to  by  the 
act,  can  only  be  answered  by  ascertaining,  on  what  it  had 
usually  been  cast,  in  such  cases,  when  the  act  in  question  was 
passed.  If  on  the  foot  of  the  invoice  alone,  then  it  should  be 
so  cast  to  ascertain  its  amount  as  a  dutiable  charge;  if  on 
that  and  moneys  paid  for  charges,  then  the  sum  of  both  the 
cost  and  charges  is  the  proper  basis  of  a  commission.  If  the 
usagQ  was  both  ways,  then  I  do  not  perceive  why  the  Secretary 
of  the  Treasury,  might  not  properly  adopt  either  usage  as  affoid- 
ing  a  rule.  As  no  evidence  has  been  offered  by  the  plaintifl^ 
to  show  that  the  Collector  acted  contrary  to  the  usage  existing 
among  merchants,  in  such  cases,  when  the  Act  of  1851,  (9  Stat 
at  Large,  629,)  was  passed,  for  this  item  of  claim,  they  cannot 
recover. 

After  this  opinion  was  pronounced,  the  parties  agreed  on 
the  following  statement  of  facts,  for  the  purpose  of  determining 
the  amount  the  plaintiffs  were  entitled  to  recover:  — 

^  It  is  agreed  that  the  whole  amount  of  duty  exacted  by  de- 
fendant and  paid  by  the  plaintiffs  on  freight  from  Havre  to 
Liverpool,  up  to  the  date  of  the  plaintiffs'  writ,  is  (119. 

"  It  is  also  agreed  that  to  the  first  twelve  or  fifteen  entries 
made  by  the  plaintiffs,  there  was  attached  at  time  of  payment 
a  protest  in  the  form  of  the  copy  hereto  annexed  marked  <<A," 
and  that  the  duty  assessed  on  the  freight  charged  on  these 
entries  having  such  a  protest  attached  amounted  to  (109,  and 
that  the  subsequent  entries,  on  which  the  balance  of  the  (119 
was  assessed  and  paid,  had  no  such  protest  attached  to  them. 

"  It  is  submitted  to  the  court,  whether  in  point  of  law  the 
plaintiffs  can  recover  back  such  excess  of  duty  paid  on  such 
subsequent  entries  after  the  protest  made  on   the  preceding 

20» 
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entries,  it  being  admitted  that  no  such  protest  was  attached  to 
«uch  subsequent  entries. 

^  It  is  also  admitted  that  the  amouot  of  duties  so  levied  and 
paid  on  each  of  said  subsequent  entries,  is  small,  not  exceeding, 
in  some  instances,  to  from  one  to  three  dollars. 

"  Almon  W.  Griswold,  Aitomey  to  Plaintiffs* 
"B.  F.  Hallett,  Defendant's  Aitomey. 
^«  A  true  copy.     Attest,    H.  W.  Fuller,  Clerk  U.  8.  C.  C." 

«A. 

"  PROTEST. 

"Boston,  185  . 

^  To  THE  Collector  :  — 

"  Sir,  —  We  protest  against  the  payment  of  duty  charged  on 
the  additions  made  to  the  annexed  entry  fonfreight  or  charges 
from  Havre  to  Liverpool,  on  packages  marked  as  per  annexed 
entry,  believing  that  under  existing  laws  said  merchandise  is 
liable  only  to  a  duty  ad  valorem  upon  the  fair  market  value  at 
the  time  of  shipment  from  Havre  —  said  port  being  the  'port 
of  exportation  to  the  United  States;'  that  said  goods  were 
shipped  from  Havre  to  Boston,  via  Liverpool,  because  of  the 
greater  facilities  for  rapid  transportation  by  that  route ;  that 
we  contracted  for  the  freight  of  said  goods  from  Havre  to 
Boston  at  a  fixed  rate,  payable  on  delivery  at  Boston,  and  no 
additional  compensation  was  allowed,  nor  abatement  in  price 
made,  by  reason  of  any  departure  from  the  direct  route  from 
Havre  to  Boston. 

"  We  also  protest  against  the  payment  of  duty,  on  the  addi- 
tions made  to  the  annexed  entry  for  inland  freight  or  charges, 
because  said  goods  are  invoiced  free  on  boards  and  the  price 
named  in  the  invoice  includes  all  charges  and  expenses  to  the 
port  of  exportation,  and  we  pay  no  separate  expense  or  x^arges 
bn  said  goods. 
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'<  We  also  protest  against  being  compelled  to  pay  duty  on 
2^  per  centum  commission  on  the  ^charges'  or  expenses  on 
the  merchandise  embraced  in  the  annexed  entry,  believing  said 
commission  is  chargeable  only  on  the  cost  or  market  value  of 
said  merchandise  without  the  'charges;'  and  we  pay  the 
amount  exacted  on  this  entry,  in  order  to  get  possession  of  the 
goods.  ( You  are  hereby  notified  that  we  desire  and  intend  this 
protest  to  apply  to  all  future  similar  importations  made  by  us.) 

"  [A.  W.  G.]  Signed,    Geo.  W.  Warren  &  Co." 

The  question  was  argued  by  Griswold^  for  the  plaiotifTs, 
and  by  Hallett^  District  Attorney,  contra. 

Curtis,  J.  I  understand  that  the  Act  of  February  26, 1845, 
(5  Stat  at  Large,  727,)  which  requires  a  protest,  had  two  main 
objects  in  view ;  one  beiug  to  apprise  the  collector  of  the  ob- 
jections entertained  by  the  importer,  before  it  should  be  too 
late  to  remove  them,  if  capable  of  being, removed;  the  other, 
to  hold  the  importer  to  those  objections  which  he  then  con- 
templated, and  on  which  he  really  acted,  and  prevent  him,  or 
others  in  his  behalf,  from  seeking  out  defects  in  the  proceedings, 
after  the  business  should  be  closed,  by  the  payment  of  the 
money  into  the  treasury. 

It  is  apparent,  that  each  of  these  objects  will  be  attained 
very  imperfectly,  if  at  all,  by  allowing  one  general  protest  to 
be  made  and  to  apply  through  all  coming  time,  to  all  similar 
importations  made  by  the  importer.  I  think  such  a  mode  of 
protesting  is  far  too  vague  to  meet  the  requirement  of  this  act. 
It  would  not  be  in  conformity  with  any  known  course  of  pro- 
ceeding in  similar  cases.  The  grounds  of  objection  to  the 
particular  payment  sought  to  be  recovered  back,  must  be  not 
only  distinctly,  but  specifically  set  forth.  And  it  must  be  ap- 
plied to  that  particular  payment  Here  is  a  protest  which  the 
importer  says  is  to  apply  to  aH  future  similur  importations* 
What  is  to  constitute  their  similarity,  so  as  to  bring  them 
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within  it?  The  collector,  even  if  he  were  bound  to  keep  in 
view,  through  an  indefinite  period  of  time,  the  fact  that  such 
a  protest  had  been  made,  would  have  no  certain  means  of 
knowing,  whether  any  particular  importation  was  or  was  not 
intended  by  the  importer  to  come  within  the  protest;  and  the 
importer  himself  might  change  his  own  views  on  the  subject 
at  pleasure ;  and  though,  when  he  made  the  payment,  he  did 
not  consider  the  importation  similar^  and  so  had  no  intention 
to  protest,  he  might  afterwards  insist  it  was  similar^  and  so 
within  the  protest 

The  plaintiffs  rely  on  the  decision  of  the  Supreme  Court,  in 
the  case  of  Marriott  v.  Bruccy  9  How.  619.  The  circumstances 
of  that  case  were  very  peculiar,  and  they  are  relied  on  by  the 
court  as  the  reasons  for  the  decision,  at  which  they  manifestly 
felt  great  difficulty  and  hesitation  in  arriving.  When  such  a 
case  as  that  presents  itself,  I  shall,  of  course,  follow  it.  This 
is  not  such  a  case ;  and  I  have  no  doubt  the  general  notice  at 
the  end  of  the  protect  is  ineffectuaL 
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After  a  final  decree  has  been  made  by  a  District  Court,  sitting  in  admindtj,  and 
the  Court  has  adjourned  without  day,  the  decree  cannot  be  set  aside  or  opened  so 
as  to  allow  an  appeal  to  the  Circuit  Court,  a  term  whereof  has  intervened  since 
the  decree  was  made. 

If  an  appeal  from  such  a  decree  be  not  taken  to  the  term  of  the  Circuit  Court,  held 
next  after  the  making  of  the  decree,  the  right  is  lost. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  was  a  libel  of  information  for  a  forfeiture 
of  the  brig,  by  reason  of  her  employment  in  the  slave-trade. 
The  District  Court  decreed  a  forfeiture  and  sale  of  the  vessel 
and  cargo ;  and  on  a  return  of  the  warrant  of  sale,  and  pay- 
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ment  of  the  proceeds  into  the  registry,  at  the  September 
term,  1854,  made  a  final  decree,  distributing  the  net  proceeds 
equally  between  the  United  States,  and  the  commander,  offi- 
cers, and  crew  of  the  brig  Perry,  a  public  armed  vessel  of  the 
United  States,  who  made  the  seizure  of  the  Glamorgan,  and 
ordering  each  moiety  to  be  paid  out  of  the  registry  accord- 
ingly ;  and  it  was  paid,  one  moiety  to  the  United  States,  and 
the  other  to  the  proctor  of  the  private  persons  interested. 
Subsequently,  the  Secretary  of  the  Navy  not  being  satisfied 
of  the  correctness  of  this  distribution,  the  District- Attorney,  at 
the  following  December  term  of  the  District  Court,  applied  to 
the  Judge  to  reexamine  so  much  of  the  decree  as  made  distri- 
bution. The  Judge  heard  the  attorney,  and  upon  that,  made 
an  entry  on  the  record,  that,  having  examined  the  order,  and 
considered  the  same,  he  was  of  opinion  it  was  correct,  and 
therefore*  does  not  revoke  or  alter  the  same.  An  appeal  was 
then  claimed  by  the  United  States,  and  disallowed ;  and  the 
question  now  is,  whether  the  appeal  should  have  been  allowed? 
The  21st  section  of  the  Judiciary  Act  of  1789,  (1  Stat,  at 
Large,  83,)  allows  an  appeal  from  final  decrees  of  the  District 
Court  to  the  next  Circuit  Court  to  be  held  for  such  district. 
The  final  decree  in  this  ease  was  made  on  the  8th  of  Septem- 
ber, 1854.  The  next  term  of  the  Circuit  Court,  held  in  this 
district,  was  on  the  15th  of  October,  1854.  This  appeal  was 
not  claimed  until  the  December  term  of  the  District  Court, 
and  could  not  then  be  allowed,  because  it  was  too  late  to 
take  an  appeal  to  the  term  of  the  Circuit  Court  held  next 
after  the  entry  of  the  final  decree.  See  Privateer  Montgomery 
V.  The  Betsy^  1  Gal.  416;  Norton  v.  Rich,  3  Mason,  443; 
United  States  v.  Certain  Hogsheads  of  Molasses,  1  Curtis,  R.  276. 
'  But  it  is  argued,  that  the  final  decree  was  opened,  at  the 
December  term,  on  motion  of  the  District- Attorney  y  and  that 
the  right  of  appeal  is  to  be  considered  as  thereby  revived,  or  a 
new  right  created.  Without  intending  to  give  any  opinion  as 
to  what  it  was  fit  for  that  Court  to  do,  in  respect  to  hearing 
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an  argament  on  that  motion,  and  withoat  knowing  what  it 
woald  have  done,  if  it  had  come  to  the  conclasion  that  the 
order  of  distribation  was  erroneous,  I  am  of  opinion  that  it  ia 
not  in  the  power  of  the  District  Court  to  open,  or  set  aside  a 
final  decree,  regularly  entered  at  a  former  term  of  the  Court, 
and  thereby  confer  a  new  right  of  appeal  upon  a  party,  or 
revive  a  right  lost  by  lapse  of  time. 

The  power  of  a  Court  of  Admiralty  over  its  final  decrees, 
except  in  the  cases  provided  for  in  the  fortieth  rule,  made  by 
the  Supreme  Court  to  regulate  the  practice  in  admiralty,  is 
somewhat  unsettled.  It  has  been  very  little  discussed  in 
England,  and  until  the  decision  of  Doctor  Lushington  in  7%€ 
Monarchy  1  W.  Rob.  21,  it  cannot  be  said  that  any  thing  re- 
specting it,  was  determined,  though  the  subject  had  been  be- 
fore the  Court  of  Admiralty  in  the  Vrouw  HerminOj  1  Rob« 
163,  and  before  the  Court  of  Appeals  in  The  Elizabeth^  2 
Acton,  57.  See  also,  The  Hersteldefy  1  Rob.  119,  n.;  7%6 
Fortunay  4  lb.  278 ;  The  Flora,  i.  Hag.  298,  3Q4.  It  was  dis- 
cussed by  Mr.  Justice  Story  in  The  Steamer  New  England,  3 
Sum.  495. 

In  the  case  of  The  Monarch,  Dr.  Lushington  held,  that  the 
High  Court  of  Admiralty  had  the  same  power  to  vary  its 
decrees,  before  they  were  enrolled,  that  were  possessed  by 
other  courts  of  equity. 

So  far  as  I  am  aware,  no  court,  either  of  law  or  equity,  has 
exercised  a  summary  control  over  its  judgments,  or  decrees, 
after  their  enrolment,  and  after  the  expiration  of  the  term  at 
which  they  were  entered.  In  our  practice,  decrees  in  the 
admiralty,  as  well  as  in  equity,  being  matters  of  record,  are 
deemed  to  be  enrolled,  as  of  the  term  of  the  Court  at  which 
they  are  finally  passed.  The  Steamboat  New  England,  3 
Sum.  495;  Dexter  v.  Arnold,  5  Mason,  303,  310,  311 ;  Whit- 
ing  V.  The  Bank  of  the  United  States,  13  Peters,  6, 13.  And 
after  a  final  decree  has  been  drawn  up  and  entered,  and  the 
Court  has  adjourned  without  day,  no  further  control  cap  be 
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exercised  by  the  District  Court  over  it,  save  by  force  of  the 
fortieth  rale,  already  mentioned,  or  by  a  libel  of  review,  re- 
spectiog  which  I  give  no  opinion. 

In  the  ease  of  The  SUamboai  New  EngUmd^  Mr.  Jastioe 
'Story  speaking  of  such  a  case,  says :  '^  There  could  be  no 
appeal ;  and  the  mode  of  redress  must  have  been,  if  any,  by  a 
libel  of  review,"  which  he  proceeds  to  consider.  In  WcLshing^ 
ton  Bridge  Co.  v«  Stewcuri^  3  How.  424,  the  Supreme  Court 
disclaimed  all  power  to  change  its  decrees  after  tbe  expiration 
of  the  term  at  which  they  are  entered.  And  in  the  Bank  of 
the  United  States  v.  Moss^  6  How.  31,  it  was  held,  that  the 
Circuit  Courts  could  not  set  aside  a  judgment  of  a  former 
term  on  motion^  even  for  want  of  jurisdiction.  A  Distarict 
Court,  sitting  in  admiralty,  is  within  the  same  rule. 

My  judgment  is,  that  the  claim  of  an  appeal  was  rightly 
<£sallowed  by  the  District  Court;  that  this  Court  has  no  juris- 
diction over  the  case,  and  can  pronounce  no  opinion  on  the 
merits. 

Hdllettj  District- Attorney^  for  the  United  States ;  no  counr 
ael  coatra. 


Jowsf  Eriesler  t;^.  Mahcus  Mobto^. 

The  Act  of  Febniazj  26, 1845,  (5  Stat,  at  Large,  727,)  reqnfres  a  protest  to  snstain 
an  action  to  recoYer  back  the  additional  duty  of  twenty  per  centum,  assessed  by 
waj  of  penalty  under  the  eighth  section  of  the  Tariff  Act  of  1846,  (9  Stat,  at 
liMge,  42). 

Thb  case  is  stated  in  the  opinion  of  the  Court 

Cubtes,  J.  This  is  the  same  case  which  was  before  tbe 
Court  at  a  former  term.  It  is  reported  in  1  Curtis,  B.  413. 
After  that  opinion  bad  been  pronounced,  it  was  suggested  bj 
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the  plaintiff's  counsel,  that  since  the  argument,  it  had  been  as- 
certained that  the  question  whether  an  additional  duty  im- 
posed under  the  eighth  section  of  the  Tariff  Act  of  1846, 
was  to  be  deemed  a  penalty,  had  been  carried  to  the  Supreme 
Court,  in  a  case  from  New  York,  and  that  if  it  should  be  held 
to  be  a  penalty,  it  would  admit  of  doubt  whether  a  pay- 
ment on  account  thereof,  was  within  the  requirements  of  the 
Act  of  February  26, 1845,  (5  Stat  at  Large,  727).  Being  of 
opinion  thftt  opportunity  should  be  given  to  consider  these 
questions,  which  bad  not  been  raised  at  the  argument,  judg- 
ment was  suspended ;  and  at  this  time,  the  decision  of  the 
Supreme  Court  having^  been  made,  the  District-Attorney  has 
moved  for  judgment.  In  Bartlett  v.  Kane^  16  How.  263,  it 
was  held  that  the  twenty  per  centum  exacted  under  the  eighth 
section  of  the  Tariff  Act  of  1846,  was  a  penal  duty,  and  not 
to  be  returned  as  part  of  the  drawback,  on  reexportation.  In 
Ring  v.  Maxwe%  17  How.  147,  it  was  held,  that  though  an  ad- 
ditional duty  by  way  of  penalty,  it  was  not  distributable 
among  the  officers  of  the  customs. 

Notwithstanding  these  decisions,  I  am  dearly  of  opinion 
that  the  sums  exacted  under  color  of  this  law,  cannot  be  re- 
covered back  without  a  protest,  conformable  to  the  require- 
ment of  the  Act  of  February  26,  1845.  The  case  is  within 
both  the  words  of  the  act,'  and  the  mischief  which  it  was  in- 
tended to  provide  against. 

The  terms  of  the  act  require  a  protest  to  enable  a  claimant 
to  maintain  an  action  against  a  coDector,  to  recover  money 
"  paid  as  and  for  dviiesP  The  eighth  section  of  the  Act  of 
1846,  requires  the  Collector,  in  the  cases  therein  enumerated, 
*to  levy,  assess;  and  collect,  in  addition  to  the  duty  imposed 
by  law,  "  a  duly  of  twenty  per  centum  ad  valorem,  on  each 
appraised  value."  Moneys  thus  paid  are  therefore  paid  as 
and  for  duties,  and  so  are  within  the  words  of  the  act  requir- 
ing a  protest. 

These  cases  are  also  within  the  mischief.     Probably  no 


MAY  TERM,  1855.  241 

United  States  v.  Small. 

class  of  cases  could  be  selected,  in  which  it  is  so  important 
that  the  Collector  should  be  apprised,  before  his  proceedings 
are  closed,  by  payment  of  the  duties,  what  the  objections  of 
the  importer  are.  Because  there  is  no  class. of  cases  so  likely 
to  give  rise  to  disputes  and  questions  as  this  one. 

Moreover  it  will  be  found  on  examining  this  Act  of  Febru- 
ary 26, 1845,  that  if  these  cases  of  payment  on  account  of 
the  twenty  per  centum,  additional  duty,  are  not  within  the 
last  clause  of  the  act  requiring  protests,  they  are  not  within 
the  enabling  claim,  allowing  actions  to  be  brought,  and  so  the 

■ 

importer  would  be  left  wholly  without  remedy  in  all  cases 
where  the  collector  had  paid  over  the  money,  as  was  held  Jn 
Cary  v.  Curtis^  3  How.  236.  The  act  in  question  was  passed 
to  change  the  law  announced  by  that  decision,  and  I  have  no 
doubt,  extends  to  this  class  of  cases.  Let  judgment  be  ren- 
dered on  the  verdict  for  the  defendant 

G»  T.  Ourtis  and  Griswoldj  for  the  plaintiff. 

SalleUj  District- Attorney,  contra. 


The  Unttbd  States  t;^.  Sanford  Small. 

One  who  secreteB  himself  on  board  a  yessel  before  sailing  and  disoovers  himself  after 
the  yeesel  is  at  sea,  is  not  one  of  the  crew,  though  the  master  requires  him  to 
work,  as  a  condition  for  his  haWng  food,  and  he  does  work. 

Whether  an  assaolt  was  with  a  dangerous  weapon,  or  not,  may  depend  upon  matter 
of  fact,  as  upon  the  manner  of  the  assault;  and  in  such  case,  the  Court  cannot 
declare,  as  matter  of  law,  that  the  assault,  if  committed  with  a  belaying  pin, 
was  with  a  dangerous  weapon.    The  question  must  be  left  to  the  jury. 

The  danger  referred  to  is,  danger  to  life. 

This  was  an  indictment  against  the  mate  of  the  ship 
Tigress  for  beating  and  wounding  James  Sweeney,  one  of  the 
VOL.  n.  21 
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crew.  There  was  also  a  coant  for  an  assault  with  a  danger- 
ous weapon.  It  appeared  that  Sweeney  went  on  board  the 
Tigress  while  lying  at  New  Orleans,  without  the  knowledge 
of  the  master,  or  either  of  the  officers ;  and  there  concealed 
himself  until  after  the  ship  was  at  sea,  bound  for  Boston.  He 
then  discovered  himself,  and  the  master  ordered  the  mate  to 
set  him  to  work  in  tarring  some  of  the  rigging.  While  so 
employed,  he  neglected  his  work,  and  was  insolent  to  the 
mate,  who  took  up  a  belaying  pin  and  struck  at  him  and  hit 
him  on  the  arm.  The  blow  did  not  appear  to  have  been 
heavy,  and  no  serious  injury  was  indicted. 

Curtis,  J.  To  sustain  the  first  count  under  the  third  sec- 
tion of  the  Act  of  Congress  of  March  3,  1835,  (4  Stat  at 
Large,  776,)  it  is  necessary  for  the  government  to  prove  that 
Sweeney  was  one  of  the  crew  of  the  Tigris.  Upon  the  facts, 
which  are  admitted,  my  opinion  is,  he  was  not  one  of  the 
crew.  He  was  not  on  board  under  any  contract  to  serve  as  a 
seaman,  nor  was  he  in  fact  a  seaman.  His  presence  there 
was  a  fraud,  and  if  the  master,  from  motives  of  humanity, 
chose  to  feed  him,  and  at  the  same  time,  as  a  condition  for 
his  having  food,  required  him  to  do  such  work  as  he  was 
capable  of  doing,  and  he  chose  to  work  in  order  to  get  food, 
this  did  not  amount  to  a  contract  of  hiring  him  as  one  of  the 
crew.  This  count  in  the  indictment,  therefore,  is  not  sup- 
ported. 

But  whether  one  of  the  crew  or  not,  if  the  mate  assaulted 
him  with  a  dangerous  weapon,  he  is  guilty  of  an  offence  under 
another  Act  of  Congress  of  March  3,  1825,  §  22,  (4  Stat,  at 
Large,  121).  It  is  of  the  substance  of  this  offence,  that  the 
assault  be  with  a  dangerous  weapon.  I  am  not  aware  that 
the  words  "  dangerous  weapon  "  in  this  Act  of  Congress,  have 
received  an  interpretation.  I  think  the  damage  referred  to  is 
danger  to  life.  The  offence  intended  to  be  described,  appears 
from  the  punishment  prescribed,  to  be  a  very  serious  one. 
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The  panishment  is  of  the  same  duration,  as  for  manslaughter. 
(Act  of  April  30, 1790,  §  12, 1  Stat,  at  Large,  115.)  And  the 
fact  that  the  assault  is  with  a  dangerous  weapon,  is  classed  by 
the  law,  with  an  assault  with  an  intent  to  kill ;  for  an  assault 
with  a  dangerous  weapon,  and  an  assault  with  an  intent  to 
kill,  each  amounts  to  the  offence  punished  by  this  Act.  You 
will  consider  that,  to  support  this  count,  the  assault  must  be 
with  a  weapon  dangerous  to  life.  I  think,  also,  that  as  actu- 
ally used,  the  weapon  must  have  been  dangerous  to  life.  Thus 
a  small  pistol,  when  loaded,  is  undoubtedly  a  dangerous 
weapon  ;  and  if  pointed  towards  a  person  within  striking  dis- 
tance, with  a  present  intention  of  discharging  it,  an  assault 
with  a  dangerous  weapon  is  committed.  But  if  not  loaded, 
and  used  only  to  push,  or  strike  with,  a  small  pistol  could  not 
be  considered  a  weapon  dangerous  to  life.  So  the  thing  said 
to  be  used  by  the  defendant  may,  in  the  hand  of  a  strong 
man,  be  capable  of  endangering  life  by  a  blow  on  the  head  ; 
but  not  dangerous  to  life,  if  the  arm  or  leg  be  struck  with  it. 
And  if  it  be  so,  then  an  assault  on  a  person,  by  striking  at,  or 
attempting  to  strike  at  his  head  with  this  instrument,  being 
within  striking  distance,  would  be  an  assault  with  a  danger- 
ous weapon  ;  while  an  attempt  to  strike  his  arm  with  it,  would 
not  be  such  an  assault.  In  many  cases  it  is  practicable  for 
the  Court  to  declare,  that  a  particular  weapon  wa/,  or  was 
not,  a  dangerous  weapon,  within  the  meaning  of  the  law. 
And  when  it  is  practicable,  it  is  matter  of  law,  and  the  Court 
must  take  the  responsibility  of  so  declaring.^  But  where  the 
question  is  whether  an  assault  with  a  dangerous  weapon  has 
been  proved,  and  the  weapon  might  be  dangerous  to  life,  or 
not,  according  to  the  manner  in  which  it  was  used,  or  accord- 
ing to  the  part  of  the  body  attempted  to  be  struck,  I  think  a 
more  general  direction  must  be  given  to  the  jury  ;  and  it  must 
be  left  for  them  to  decide  whether  the  assault,  if  committed, 

1  United  States  v.  Wilson,  Bald.  B.  78. 
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was  with  a  dangerous  weapon.^  My  instruction  to  you  is 
this^  —  if  the  blow,  as  struck,  or  as  intended  to  be  struck  by 
the  defendant,  with  this  weapon,  could  put  the  life  of  the  pros- 
ecutor in  danger,  then  it  was  an.  assault  with  a  dangerous 
weapon.  It  was  such  an  assault,  if  a  blow  with  it  on  the  head 
would  be  dangerous  to  life,  and  the  prisoner  being  within 
striking  distance  attempted  to,  or  did  strike  at  the  head  of  the 
prosecutor.  But  if  a  blow,  with  this  weapon,  upon  the  arm, 
could  not  endanger  life,  and  the  prisoner's  only  purpose  and 
act  was  to  strike  the  prosecutor^s  arm,  then  it  was  not  an  as* 
sault  with  a  dangerous  weapon. 

Verdict,  not  guilty. 

Halletlj  District- Attorney,  for  the  United  States. 

X  H.  Prince^  contra. 


Wilder  Holbrook  vs.  The  President,  Directors, 
&  Company  of  the  Worcester  Bane. 

An  admission,  in  an  answer  to  a  bill  in  equity,  that  a  deed  bears  a  certain  date, 
does  not^estop  the  defendant  from  showing  the  deed  was  not  then  delivered,  and 
was  fraudulently  antedated. 

In  Massachusetts,  the  certificate  of  acknowledgment  and  the  registration  of  a  deed, 
do  not  estop  a  third  person  from  proving  that  both  the  deed  and  the  certificate 
were  fraudulently  antedated ;  and  the  grantor  is  a  competent  witness  to  prove 
this.    It  is  not  necessary  to  call  a  subscribing  witness. 

If  a  mortgagor  induces  a  third  person  to  purchase  a  mortgage  by  promising  in  writ- 
ing to  pay  with  interest  the  whole  sum  advanced,  the  assignee  of  the  equity  of 
redemption  will  be  allowed  to  redeem  only,  by  paying  what  the  assignor  most 
have  paid. 

Curtis,  J.     This  is  a  suit  in  equity  to  redeem  a  mortgage, 


1  Rex  V.  Noakes,  5  Car.  &  P.  326. 
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and  DOW  comes  before  the  Court  upon  exceptions  to  the  report 
of  a  master  to  whom  it  was  referred,  to  take  an  account  of 
what  is  due  on  the  mortgage. 

The  substance  of  all  the  exceptions,  urged  at  the  hearing,  is 
that  the  master  has  applied  certain  moneys,  received  by  the 
respondents,  under  a  policy  of  insurance  against  fire,  to  the 
payment  of  a  second  mortgage  on  the  property,  so  far  as  they 
were  necessary  to  pay  the  same,  and  the  residue  only  of  the 
insurance  money  towards  the  satisfaction  of  the  mortgage, 
which  the  complainant  is  seeking  to  redeem;  whereas  the 
complainant  insists  that  the  whole  of  the  insurance  money,  or, 
at  all  event?,  o,  pro  rata  part,  should  be  applied  to  the  last- 
mentioned  mortgage. 

K  both  mortgages  were  valid,  inasmuch  as  the  complainant 
would  be  obliged  to  redeem  both,  to  enjoy  the  land,  the  ques- 
tion would  not  be  material.  It  becomes  so,  because  the  com- 
plainant seeks  to  redeem  one  of  the  mortgages,  and  denies 
the  validity  of  the  other. 

To  make  the  opinion  of  the  Court  intelligible,  it  is  neces- 
sary to  state  that,  in  1839,  Sylvanus  Holbrook  made  the  first 
mortgage,  which  the  bill  seeks  to  redeem,  to  Henry  M.  Hol- 
brook, and  that  in  1847  the  respondents,  at  the  request  of 
Sylvanus  Holbrook,  paid  to  Henry  M.  the  amount  of  the 
mortgage  debt,  and  took  an  assignment  of  the  mortgage. 

At  the  same  time,  Sylvanus  Holbrook  made  to  the  respon- 
dents the  other  mortgage,  to  secure  the  sum  of  five  thousand 
dollars,  the  validity  of  which  is  questioned.  The  ground  for 
questioning  its  validity  is,  that  in  1841  Sylvanus  Holbrook 
became  insolvent  under  the  laws  of  Massachusetts,  and  all 
his  property  was  transferred  to  one  Pitts,  as  his  assignee ;  and 
that  Pitts  on  the  24th  day  of  June,  1844,  conveyed  Syl- 
vanus Holbrook's  title  to  this  property,  which  was  then  sub- 
ject to  the  first  mortgage  only,  to  the  complainant. 

The  respondents'  reply  to  this  is,  that  on  the  24th  day  of 
June,  1844,  Pitts,  the  assignee,  conveyed  that  title  to  Sylva- 

21* 
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nus  Holbrook.  That  though  he  did  not  record  the  deed,  he 
actually  held  it,  and  bad  the  title  in  1847,  when  he  made  the 
second  mortgage  to  the  respondents.  That  several  years 
afterwards,  by  a  fraudulent  concert  between  Sylvanus  Hol- 
brook, Stephen  B.  Holbrook,  and  the  complainant,  the  deed 
from  Pitts  to  Sylvanus  Holbrook  was  destroyed,  and  Pitts, 
who  was  ignorant  of  any  fraudulent  design,  was  induced  to 
execute  another  deed  to  the  complainant,  which  was  ante- 
dated, so  as  to  appear  to  have  been  made  on  the  24th  of 
June,  1844,  and  that  Stephen  B.  Holbrook,  who  was  a  Justice 
of  the  Peace,  fraudulently  and  falsely  antedated  Pitts's  ac- 
knowledgment of  the  deed,  so  as  to  correspond  with  the  ap- 
parent date  of  the  deed.  The  master  has  found  the  fraud 
to  have  been  perpetrated  as  alleged  by  the  respondents,  and 
the  complainant,  under  his  exceptions,  now  objects  to  that 
•finding,  on  several  grounds. 

The  first  is,  that  the  answer  does  not  deny  that  the  deed 
from  Pitts  to  the  complainant  was  given  at  its  date.  I  think 
the  view  taken  by  the  master  of  this  point  is  correct  The 
t)ill  does  not  allege  that  this  deed  was  delivered  at  the  time  it 
bears  date,  but  only  that  it  bears  a  certain  date.  This  the 
answer  admits,  and  the  respondents  do  not  now  seek  to  deny 
it.  I  do  not  think  them  estopped  by  their  answer  from  prov- 
ing the  fraud. 

It  is  farther  objected,  that  it  was  not  competent  to  examine 
Pitts,  to  prove  the  invalidity  of  the  second  deed,  made  by 
him ;  first,  because  Stephen  B.  Holbrook,  the  subscribing  wit- 
ness to  that  deed,  was  present,  and  was  alone  competent; 
second,  because  Pitts  could  not  lawfully  testify  to  avoid  his 
own  deed.  Neither  of  these  objections  is  tenable.  The  exe- 
cution or  delivery  of  the  deed  was  not  in  question.  The  facts 
to  be  proved  were  dehors  the  deed,  and  one  witness  was  as 
competent,  in  point  of  law,  to  prove  them,  as  another. 

The  rule  that  a  party  to  an  instrument  shall  not  be  heard 
as  a  witness  to  impeack  it,  is  confined  to  negotiable  instru- 
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ments.  In  United  States  v.  Leffler^  11  Peters,  R.  86,  it  was 
held  not  to  be  applicable  to  a  bond,  and  in  Taylor  v.  Luther^ 
2  Sumner,  228,  to  a  deed. 

It  is  also  insisted  that  the  certificate  of  the  Justice  of  the 
Peace  cannot  be  contradicted.  But  this  cannot  be  main- 
tained. >  His  certificate  is  not  a  record  by  which  any  one  is 
estopped ;  and,  so  far  as  I  know,  the  utmost  efiect  which  has 
ever  been  claimed  for  such  a  certificate  is,  that  it  is  primd 
facie  evidence.  It  has  been  so  held  by  the  Supreme  Court  of 
the  United  States  in  several  cases,  4  Peters,  1 ;  6  lb.  598,, 
tinder  the  laws  of  different  States.  But  in  Massachusetts,  I 
apprehend  that  the  only  effect  of  an  acknowledgment  of  a 
deed  is  to  authorize  the  register  to  record  it,  and  that  it  has 
no  operation  whatever  beyond  this.  Certainly  it  has  never 
been  understood  to  dispense  with  the  production  of  evidence 
of  the  execution  of  the  deed,  when  that  was  in  question,  and 
still  less  that  it  rendered  all  other  evidence  inadmissible. 

Wilder  Holbrook  did  not  act  personally  in  obtaining  the 
deed  from  Pitts;  he  was  represented  by  Stephen  B.  Hol- 
brook. That  the  latter  had  actual  knowledge  of  the  exist- 
ence of  the  former  deed  is  clearly  proved.  Pitts  testified  that 
Stephen  B.  Holbrook  handed  it  to  him  to  be  destroyed  at  the 
time  the  second  deed  was  made.  Notice  to  an  agent  in  the 
course  of  the  same  transaction  in*  which  he  acts  for  his  princi- 
pal, is  notice  to  the  principal.  It  was  competent  to  prove  this 
notice  by  Pitts,  though  S.  B.  Holbrook  was  present. 

Id  respect  to  the  insurance  money  in  question,  it  was  re- 
ceived under  a  policy  made  to  Sylvanus  Holbrook,  and  by 
him  assigned  to  the  respondents.  The  assignment  declares 
that,  "  having  mortgaged  the  property  to  President,  Directors, 
&  Co.  of  the  Worcester  Bank,  I  hereby  assign  and  transfer 
the  within  policy  to  them."  The  master  has  found  that  this 
policy  was  specifically  assigned  to  the  bank  on  account  of, 
and  as  further  security  for,  the  sum  of  five  thousand  dollars, 
secured  by  the  second  mortgage,  and  has  applied  the  moneys 
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received  under  the  policy  to  repay  that  loan.  As  the  assign- 
ment itself  declares  as  its  purpose  and  inducement  the  exist- 
ence of  a  mortgage  made  by  the  assignor  to  the  bank,  and  as 
this  mortgage  for  five  thousand  dollars  w.as  the  only  one 
made  by  the  assignor  to  the  bank,  it  seems  to  be  a  just,  not  to 
say  necessary  inference  that  the  instrument  of  assignment 
does  make  the  specific  appropriation  reported  by  the  master. 
But  the  complainant  insists  that  the  mortgage  which  the 
assignor  made  to  Henry  M.  Holbrook,  and  which  the  latter 
assigned  to  the  bank,  may  also  be  embraced  in  the  terms  of 
the  assignment,  and  that  the  answer  of  the  bank  admits  that 
this  policy  was  assigned  as  security  for  both  mortgage  debts, 
and  that  the  bank  has  so  treated  it  in  an  account  which  is 
produced,  taken  from  their  books.  The  answer,  speaking  of 
this  and  another  policy  of  insurance,  and  not  distinguishing 
between  them,  does  say  they  were  delivered  as  security  for 
''this  and  another  mortgage  debt"  But  that  it  was  not 
intended  to  admit  that  this  policy  was  justly  applicable  to 
both, pro  rata,  is  dear;  for,  in  plain  terms,  the  answer  insists 
on  the  right  to  appropriate  the  proceeds  of  this  policy  to  the 
payment  of  the  five  thousand  dollars  mortgage.  What  was 
probably  meant  was,  that  both  policies  were  taken  as  security 
for  these  debts,  but  that  the  answer  does  not  undertake  in  this 
place  to  declare  to  which  particular  debt  each  was  first  to  be 
appropriated. 

I  think  the  Master  came  to  the  correct  conclusion,  that  the 
account  referred  to  does  not  show  any  appropriation.  The 
respondents,  undoubtedly,  believed  both  mortgages  valid,  and 
kept  on  their  books,  only  one  account  concerning  them ;  but 
I  do  not  see  satisfactory  evidence  that  they  intentionally  made 
an  appropriation  of  the  insurance  moneys  by  the  entries  on 
this  account;  and  the  paper  produced  by  Stephen  B.  Hol- 
brook, as  having  been  furnished  to  him  by  the  cashier  of  the 
bank,  shows  no  appropriation  whatever.  It  merely  states  the 
amounts  and  dates  of  tlie  two  loans,  and  what  had  been  re- 
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ceived  for  rent  and  insurance,  but  does  not  appropriate  these 
receipts  to  the  payment  of  one,  or  the  other,  or  both  debts. 

The  remaining  objection  is,  that  the  master  treated  the 
principal  and  interest  paid  by  the  bank  to  Henry  M.  Holbrook 
as  principal,  and  allowed  interest  on  the  whole  amount.  This 
was  precisely  what  the  mortgagor  agreed  to,  when  the  bank, 
at  his  request,  paid  the  money.  He  gave  a  bond  to  the  bank 
to  repay  what  was  thus  advanced,  with  interest.  It  is  his 
equity  of  redemption  which  the  complainant  is  seeking  to 
enforce.  The  complainant  can  be  in  no  better  condition  than 
his  assignor.  He  took  the  right  subject  to  all  equities  which 
bound  his  assignor,  and  cannot  have  relief  without  satisfying 
those  equities. 

The  exceptions  to  the  Master's  report  are  overruled,  and  a 
decree  is  to  be  entered  accepting  the  report,  and  allowing  a 
redemption  upon  payment  of  the  sum  and  interest  therein 
declared  to  be  due. 

I  have  forborne  to  make  any  observations  upon  what  would 
have  been  the  rights  of  this  complainant,  against  whom  I 
think  the  second  mortgage  valid,  if  the  Bank  had  not  made 
good  its  right  to  apply  the  insurance  money  to  the  payment  of 
the  second  mortgage.  In  that  case,  the  question  would  have 
been,  whether  the  complainant  could  redeem  the  first  iport- 
gage  without  the  second.  But  as  the  second  is  paid,  no  such 
question  now  exists. 

Robb^  for  the  complainant 

R.  Netaton^  contra. 
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Where  merchandise  was  shipped  from  Smyrna  to  the  United  States,  via  Liverpool, 
where  it  was  to  be,  and  was  transferred  to  another  vessel,  it  was  held  that  an  esti- 
mated freight  from  Smyrna  to  Liverpool,  could  not  be  added  to  the  market  valne, 
and  charges  at  Smyrna,  to  make  np  the  dutiable  value. 

In  such  a  case,  Smyrna,  and  not  Liverpool,  is  the  place  from  whence  tiie  merchan- 
dise is  imported  into  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  Coart 

Curtis,  J.  This  is  an  action  for  money  had  and  received, 
^o  recover  of  the  Collector  of  the  Port  of  Boston,  money  al- 
leged to  have  been  illegally  exacted,  in  payment  of  duties  on 
merchandise  imported  into  that  port  by  the  plaintiff.  The 
evidence  showed  that  a  parcel  of  figs,  admitted  to  be  the 
produce  of  Turkey,  were  shipped  at  Smyrna  by  the  plaintiff, 
on  board  a  steamer  called  the  Melita,  under  a  bill  of  lading, 
which  made  them  deliverable  in  Boston.  The  Melita  be- 
longed to  the  British  and  North  American  Mail  Steamship 
Company,  and  was  one  of  a  line  plying  between  Liverpool 
and  Smyrna,  and  other  ports  in  the  Mediterranean,  in  connec- 
tion with  the  line  of  British  steamers  which  ply  between  Liv- 
erpool and  Boston  and  New  York.  '  And  the  bill  of  lading 
contains  a  memorandum,  to  this  effect,  that  the  goods  are  to 
be  forwarded  to  Boston  by  the  first  British  and  North  Ameri- 
can Royal  Mail  Steamship  Company's  steamer,  at  shipper's 
risk,  and  company's  expense.  The  freight  stipulated  is  twelve 
pounds  sterling  per  ton,  for  the  entire  transportation  from 
Smyrna  to  Boston,  via  Liverpool. 

When  the  goods  were  entered  at  the  custom-house,  the 
defendant  added  to  the  charges  shown  by  the  invoice,  the  es- 
timated cost  of  freight*  from  Smyrna  to  Liverpool,  at  three 
pounds  per  ton,  which  amounted  to  $435.60,  and  on  this 
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amoant,  a  daty  was  assessed.  The  pfaintiff  protested  in 
-writing,  before  payment,  against  paying  a  duty  on  the  freight 
from  Smyrna  to  Liverpool,  and  brings  this  action  to  recover  it 
back. 

These  duties  were  assessed  under  the  Tariff  Act  of  July 
30, 1846,  (9  Stat,  at  Large,  42,)  but  the  question  now  before 
me,  depends  upon  the  provisions  of  a  subsequent  law,  of 
March  3, 1851,  (9  Stat,  at  Large,  629,  §  1,)  in  conformity  with 
which,  the  dutiable  value  of  merchandise  was  required  to  be 
ascertained.  The  law  directs  that  there  shall  be  added  to  the 
appraised  value  or  price  of  the  merchandise  "  all  costs  and 
charges,  except  insurance,  and  including  in  every  case  a  charge 
for  commissions,  at  the  usual  rates,  as  the  true  value  at  the 
port  where  the  same  may  be  entered,  upon  which  duties  shall 
be  assessed." 

The  first  question  is,  whether  a  charge  for  freight  from 
Smyrna  to  Liverpool,  could  lawfully  be  added,  as  being  one 
of  the  "  charges  "  within  the  meaning  of  this  Act.  The  direc- 
tion to  add  *'  charges  "  to  the  cost  of  the  goods,  to  arrive  at 
their  dutiable  value,  was  first  given  by  the  Act  of  January  29, 
1795,  (1  Stat,  at  Large,  411,)  was  repeated  in  the  Collection 
Act  of  1799,  §  61,  (1  Stat  at  Large,  673) ;  and  in  many  laws 
on  this  subject  since  that  date,  (3  Stat  at  Large,  732,  §  5 ;  4 
Stat  at  Large,  273,  §  8,  591,  §  7,  15 ;  5  Stat  at  Large,  563, 
§  16 ;  9  Stat  at  Large,  42,  §  8).  And  it  has  been  uniformly 
held  and  practised  by  the  Treasury  Department,  under  all 
these  laws,  that  freight  was  not  a  dutiable  charge.  It  is  so 
stated  in  terras  by  the  circular  of  the  Secretary  of  the  Treas- 
ury of  the  27th  of  March,  1851,  which  is  found  in  1  Mayo,  p. 
45,  of  Treasury  Circulars.  This  practical  construction  placed 
on  former  laws,  on  this  subject,  and  which  had  continued  for 
more  than  half  a  century,  when  the  Act  in  question  was 
passed,  must  be  considered  as  known  to,  and  silently  adopted 
by  Congress,  when  it  used  in  this  law  the  same  phraseology, 
employed  in  the  former  laws  thus  construed.     I  consider  it, 
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therefore,  too  late  now  to  contend  for  the  general  proposition 
that  freight  is  a  dutiable  charge  within  the  meaning  of  the 
Act  of  1851. 

If  so,  it  would  seem  difficult  to  maintain,  that  an  estimated 
freight,  pro  rata  ilineris,  is  a  dutiable  charge,  when  the  mer- 
chandise, instead  of  coming  by  the  most  direct  route  from  the 
country  of  its  production,  and  from  which  it  is  actually  export- 
ed to  the  United  States,  comes  by  a  more  circuitous  route, 
passing  through  a  port  of  another  country.  For  in  such  a 
case,  it  is  still  freight,  paid  for  the  transportation  of  the  mer- 
chandise, to  the  United  States. 

The  argument  on  the  part  of  the  Collector  is,  that  the  Act 
of  1851,  has  made  it  the  duty  of  the  Collector,  to  ascertain  the 
market  value,  at  the  period  of  the  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which 
the  same  shall  have  been  imported  into  the  United  States, 
and  to  add  thereto  all  costs  and  charges ;  that  in  this  case 
England  was  the  country  from  whence  the  figs  were  exported 
into  the  United  States ;  that  consequently,  their  market  value 
there,  and  the  costs  and  charges  there,  were  to  be  ascertained ; 
that  if  it  was  not  lawful  to  add  the  cost  of  freight  from 
Smyrna  to  Liverpool,,  as  one  of  the  costs  or  charges,  yet  that 
the  expense  of  bringing  the  figs  to  England  must  have  em- 
braced their  value  in  Liverpool,  and  that  it  is  immaterial  to 
the  plaintiff,  whether  that  expense  goes  into  the  dutiable  value 
in  the  form  of  costs,  or  charges  on  the  figs,  or  as  part  of  their 
market  value  in  Liverpool.  This  is  an  ingenious  view  of  the 
defendant's  case,  and  seems  to  be  the  best  which  it  admits  of  | 
but  I  am  of  opinion  it  is  not  Consistent  with  the  law. 

If  it  were  conceded  that,  in  this  case,  England  was  the 
country  of  exportation,  it  could  not  be  maintained  that  the 
fireight  paid  for  carrying  the  figs  to  England,  was  one  of  the 
costs  or  charges  within  the  meaning  of  this  Act  of  1851. 
Because,  in  that  case,  thp  Act  requires  the  market  value  ia 
England  to  be  ascertained,  and  the'  costs  and  charges  added  ; 
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now  the  cost  of  carrying  the  figs  to  England  necessarily  en- 
ters into  and  affects  their  market  value  in  England,  and  is 
included,  when  that  market  value  is  ascertained ;  and,  of 
course,  is  not  to  be  again  added  as  one  of  the  costs  or  charges. 
Besides,  there  is  no  legitimate  mode  of  ascertaining  the 
amount  of  such  a  charge.  No  freight  was  agreed  on,  in  this 
case,  for  transporting  the  property  from  Smyrna  to  Liverpool. 
The  actual  freight  was  paid,  for  the  transportation  to  the  United 
States ;  and  when  the  collector  added  £3  per  ton  for  freight 
to  Liverpool,  he  did  not  add  an  actual  charge,  paid  by  the 
importer,  but  a  supposed  sum,  estimated  by  himself,  as  being 
what  it  would  have  cost  to  carry  the  property  to  Liverpool,  if 
that  had  been,  as  it  was  not,  its  place  of  destination. 

Nor  can  it  be  admitted  that  the  other  position  is  tenable, 
that,  the  market  value  in  England  being  the  object  of  inquiry,, 
it  is  immaterial  whether  the  cost  of  carrying  the  property  there 
is  included  in  that  market'value,  or  is  added  to  the  invoice  in 
order  to  ascertain  it.  It  is  obviously  true  that  the  cost  of  car- 
rying the  property  to  England,  enters  into  and  affects  its  mar- 
ket value  in  that  country.  But  it  by  no  means  follows,  that 
at  any  given  date,  this  cost  of  transportation  enhances  the 
value  there  precisely  to  the  amount  of  the  freight.  Market 
value  is  affected  by  many  causes,  the  chief  of  which  is  sup- 
posed to  be  the  extent  of  the  supply,  compared  with  the  de- 
mand; and  it  is  plain,  that  to  take  the  invoice  cost  and 
charges  at  Smyrna,  and  add  to  them  the  cost  of  transporta- 
tion to  Liverpool,  would  not  be  a  legitimate  mode  of  ascer- 
taining the  market  value  of  figs,  in  Liverpool.  So  that  con- 
ceding England  to  be  the  country  whence  the  figs  were  ex- 
ported, to  the  United  States,  the  market  value  there  was  not 
ascertained,  nor  attempted  to  be  ascertained.  The  Collectoi 
undoubtedly  treated  the  market  value  in  Smyrna,  as  shown 
by  the  invoice,  to  be  the  true  market  value,  and  added  £3  per 
ton,  as  one  of  the  charges,  or  costs,  at  Liverpool^  which  was 
the  last  port  of  departure  to  the  United  States. 

VOL.  II.  22 
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But  I  am  satisfied  that  there  is  another  defect  in  the  posi- 
tion assumed  by  the  defendant's  counsel.  I  do  not  think 
England,  the  country  from  which  these  figs  were  imported 
into  the  United  States,  within  the  meaning  of  the  Act  of 
1851.  They  were  purchased  at  Smyrna,  and  there  shipped 
for  the  United  States,  under  a  consignment  to  the  plaintiff's 
agent  in  Boston.  When  they  left  the  country  of  their  pro- 
duction, they  were  destined  for  the  United  States.  It  was 
not  intended  that  they  should  enter  any  other  market,  or  be- 
come part  of  the  merchandise  of  any  other  country  than  the 
United  States.  When  the  figs  left  Symrna,  if  the  question  had 
arisen,  to  what  country  have  they  been  exported,  the  answer 
must  have  been,  to  the  United  States.  It  would  no  more 
have  been  true,  in  point  of  fact,  that  they  were  exported  to 
England,  than  that  they  were  exported  to  Malta,  or  Trieste, 
or  any  other  port,  where  the  steamer,  which  carried  them, 
might  stop,  as  she  came  down  the  Mediterranean.  Their 
going  to  Liverpool,  and  being  transhipped  there,  affected  only 
the  route  and  means  of  their  transit,  not  their  place  of  depart- 
ure, or  destination. 

It  is  well  known  that  large  importations  are  made  into  the 
United  States  from  Germany  and  Switzerland.  Merchandise, 
the  product  or  manufacture  of  those  countries,  is  purchased  in 
their  markets,  invoices  made,  and  the  property  brought  by  land, 
or  interior  navigation  to  the  coast,  and  there  shipped.  It  ap- 
pears by  the  treasury  circular  already  referred  to,  that  contempo- 
raneously with  the  passage  of  this  Act  of  1851,  an  interpreta- 
tion was  put  on  it  by  the  department,  under  which  the  country 
of  production  was,  in  these  cases,  deemed  the  country  whence 
the  merchandise  was  imported  into  the  United  States.  In 
my  opinion,  this  interpretation  was  sound.  It  assumes  that, 
though  the  merchandise  passes  through  different  countries, 
and.  the  vehicles  for  its  transportation  are  changed,  and  though 
it  arrives  in  the  United  States  in  a  vessel  on  board  which  it 
was  placed  in  France,  or  Belgium ;  yet  if  it  was  bought  in  a 
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market  of  the  country  of  production  by  the  importer,  and  was 
sent  by  him  thence  to  the  United  States,  it  was  imported  into 
the  United  States  from  the  country  of  proddction,  within  the 
true  meaning  of  this  Act ;  and  I  apprehend  it  can  make  no 
difference,  in  this  particular,  whether  the  change  of  the  vehi- 
cles of  transportation,  is  frpm  one  steamship  to  another,  or 
from  land  to  water  carriage. 

It  may  be  urged  however,  and  I  suppose  this  is  the  ground, 
upon  which  the  practice  complained  of  in  this  case,  has  been 
adopted,  that  when  merchandise  is  purchased  in  the  country 
of  its  production,  and  transported  to  the  sea-coast  and  there 
shipped,  the  cost  of  the  carriage  to  the  sea-coast  is  added,  as 
one  of  the  costs  and  charges.  I  suppose  this  is  the  practice, 
under  this  law,  and  I  do  not  question  its  correctness.  Viewing 
the  subject  logically  merely,  it  might  be  difficult  to  distinguish 
those  costs  and  charges  of  transporting  merchandise  from 
Geneva,  for  instance,  to  Havre,  from  the  cost  of  transportation 
from  Smyrna  to  Liverpool.  So,  reasoning  a  priori^  it  would 
be  difficult  to  show  that  marine  freight  was  not  a  cost  or 
charge,  which  enhanced  the  dutiable  value  of  merchandise,  at 
its  place  of  destination.  But  the  law  has  made  a  distinction 
between  freight  for  transporting  property  on  the  sea,  and  other 
charges ;  and  while  it  requires  these  to  be  included,  it  requires 
that  to  be  excluded ;  and  whether  the  voyage  be  one  passage 
only,  or  several  passages  between  different  ports,  beginning  at 
the  place  of  exportation,  and  ending  at  the  place  of  importa- 
tion, and  whether  it  be  performed  in  one  or  two  bottoms,  what 
is  paid  for  the  whole  transportation  on  the  sea,  is  freight,  and  is 
not  to  be  included  as  a  dutiable  charge,  whether  it  be  incurred 
in  one  part  or  another,  or  the  whole  of  the  voyage  of  impor- 
tation. 

In  the  case  of  ChrinneU  v.  Lawrence^  1  Blatch.  346,  Mr. 
Justice  Nelson  had  occasion  to  consider  a  similar  question 
arising  under  the  Tariff  Act  of  .1842,  (5  Stat,  at  Large,  548). 
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Though  not  identical  with  this  case,  it  has  a  strong  bearing 
on  it,  and  has  materially  aided  me  in  coming  to  a  conclusion 
concerning  it. 

In  conformity  with  the  agreement  of  the  parties,  a  verdict 
is  to  be  directed  for  the  plaintiff,  for  the  amount  paid,  on  ac- 
count of  duties  assessed  on  the  charge  for  freight 

Gfriswold^  for  plaintiff. 

Hallett^  District- Attorney,  contra. 


Daniel  L.  Millar  et  aL  vs.  Ephraim  Millar. 

Where  merchandlBe  was  shipped  from  Canton  to  the  United  States,  yia  Manilla, 
where  it  was  to  be,  and  was  transhipped,  and  a  separate  freight  paid  to  Manilla, 
the  chai^  for  freight  could  not  be  added  to  the  market  value  at  Canton,  as  one 
of  the  dutiable  chaiges ;  but  all  chaiges  incnired  at  Manilla  should  be  added  as 
dutiable  charges. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  an  action  to  recover  of  the  Collector  of 
the  port  of  Salem,  moneys  alleged  to  have  been  illegally  ex- 
acted in  payment  of  duties.  • 

In  July,  1848,  Messrs.  Wetmore  &  Co.,  at  Canton,  shipped 
to  the  plaintiffs,  for  their  account,  four  hundred  cases  of  cam- 
phor, the  product  of  China.  On  account  of  difficulty  in 
procuring  a  tea  vessel  to  take  camphor,  because  of  its  effect 
on  a  cargo  of  tea,  it  was  shipped  to  Manilla,  consigned  to 
Messrs.  Peale,  Hubbell  &  Co.,  with  directions  to  forward  it 
to  the  United  States.  This  was  done.  Expenses  were  paid 
at  Manilla  for  freight  from  China  to  Manilla,  porterage  and 
coolie  hire,  duties  paid  at  the  custom-house,  and  commissions 
of  Peale,  Hubbell  &  Co.,  for  their  services  in  receiving  and 
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forwarding  the  property.      A  separate  freight  was  paid  for 
carrying  the  camphor  from  Manilla  to  the  United  States. 

The  Collector  added  the  freight  to  Manilla  and  all  the  charges 
there,  to  the  invoice  cost  of  the  merchandise,  as  dutiable 
charges.  The  plaintiffs  protested  against  paying  a  duty  on 
these  charges  and  this  freight 

This  case  comes  under  the  sixteenth  section  of  the  Tariff  Act 
of  1842,  (5  Stat  at  Large,  563).  So  far  as  respects  the  freight 
from  China  to  Manilla,  it  is  identical  with  the  case  of  GrinneU 
V.  Lawrence  J 1  Blatch.  R.  346.  Though  the  case  of  Gant,  just 
decided,  arose  under  the  Act  of  1851,  (9  Stat  at  Large,  629,)  and 
consequently  involved  some  different  considerations,  yet  many 
of  the  views  expressed  in  that  case,  are  applicable  to  this.  My 
opinion  is,  that  the  freight  to  Manilla  was  not  a  dutiable  charge. 

In  respect  to  the  other  expenses  at  Manilla,  there  is  much 
more  difficulty.  The  sixteenth  section  of  the  Act  of  1842, 
required  the  Collector  to  add  to  the  value  of  these  goods,  esti- 
mated according  to  their  market  value  in  Canton,  "  all  costs 
and  charges."  It  has  been  argued  that  this  means  all  costs 
and  charges  to  get  the  property  on  shipboard  at  the  port  of 
exportation,  which,  in  this  case,  was  Canton.  I  have  no  doubt 
it  means  this,  but  does  it  include  only  these  costs  and  charges  ? 
Ordinarily,  no  others  would  exist,  save  marine  freight,  which, 
as  we  have  seen,  has  been  excluded  according  to  an  early 
practical  interpretation  deemed  to  have  been  adopted  by 
Congress.  But  when  other  charges,  besides  marine  freight, 
aud  costs  and  charges  incurred  to  get  the  property  on  ship- 
board, at  the  port  of  exportation,  have  been  incurred,  as  in  this 
case,  why  are  they  not  to  be  added  ?  Certainly  the  language 
of  the  Act,  "all  costs  and  charges,"  is  broad  enough  to  include 
them,  and  what  is  to  take  those  charges  out  of  those  explicit 
and  comprehensive  words?  It  is  not  sufficient  that  these 
charges  were  incurred  in  order  that  the  property  might  reach 
its  destination,  and  so  may  be  fairly  considered  as  expenses  of 
^aosit     So  are  all  expenses  of  getting  the  property  to  the 

22* 
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ship  at  the  port  of  exportation.  These  expenses  bear  the  same 
relation  to  a  part  of  the  voyage  from  the  country  of  production, 
to  the  United  States,  that  the  cost  of  getting  the  merchandise 
on  shipboard  at  the  port  of  exportation  ordinarily  bears  to  the 
whole  voyage.  Unless,  therefore,  something  can  be  found,  in 
some  Act  of  Congress,  showing  that,  "  all  costs  and  charges," 
means  only  those  incurred  at  the  port  whence  the  merchandise 
first  departs  for  the  United  States,  and  nothing  of  the  kind  has 
been  produced,  I  can  see  no  sound  reason  why  these  charges 
were  not  dutiable. 

The  same  result  would  follow,  if  Manilla  were  considered 
the  port  whence  this  merchandise  was  imported  into  the  United 
States ;  for  then,  these  expenses  were  incurred  at  the  port  of 
shipment;  and,  in  accordance  with  the  usual  rule,  would  be 
properly  included.  But,  for  the  reasons  given  in  Gant's  case, 
I  consider,  that  as  the  camphor  was  pulkhased  by  the  plaintiffs 
in  Canton  for  importation  into  the  United  States,  and  went  to 
Manilla,  into  the  hands  of  the  plaintiffs'  agents  there,  merely 
to  be  forwarded  to  the  United  States,  that  Canton,  and  not 
Manilla,  was  the  place  whence  it  was  imported  into  the  United 
States. 

A  verdict  must  be  directed,  in  conformity  with  the  agreement 
of  the  parties,  to  recover  so  much  as  was  paid  by  reason  of  the 
addition  of  the  freight  as  a  dutiable  charge. 

A.  W.  Griswoldy  for  the  plaintiffs. 

Hallettj  District- Attorney,  contra. 
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Where  the  plaintiff  dairaed  on  two  distinct  grounds,  either  of  which,  if  found  in 
his  favor,  woald  entitle  him  to  a  verdict,  and  it  appeared  that  the  jury  did  not 
consider  and  decide  on  either  ground  separately ;  hut  that  some  might  have  de- 
cided on  one,  and  some  on  the  other,  the  verdict  was  set  aside. 

If  goods  are  sent  to  a  forwarding  merchant,  to  await  in  his  "hands  the.instmctions  of 
the  purchaser,  respecting  any  further  transit,  their  transitus  is  at  an  end  when  they 
reach  his  hands,  so  that  Uiey  cannot  be  stopped  by  the  vendor. 

To  avoid  a  sale  upon  the  ground  that  the  vendees  did  not  intend  to  pay  for  the 
goods,  it  is  not  enough  that  they  knew  themselves  to  be  insolvent  and  had  no  rea- 
sonable expectation  of  being  able  to  pay  them  when  purchased ;  these  facts  may 
induce  the  juiy  to  find  a  fraudulent  purpose,  but  they  are  not,  of  themselves,  suffi- 
cient. 

Thb  case  is  stated  in  the  opinion  of  the  Court 

« 

Curtis,  J.  This  was  an  action  of  trover,  for  a  quantity  of 
hosiery  and  gloves  of  the  agreed  value  of  $3,500.  The  jury 
found  a  verdict  for  the  plaintiffs  and  the  defendants  moved  for 
a  new  trial. 

At  the  trial  before  me,  it  appeared,  that  the  plaintiffs  man- 
ufactured these  goods  at  Leicester,  England,  under  orders  giv- 
en for  them  by  a  firm  of  Hall  Brothers,  who  were  commission 
and  general  merchants  at  Nottingham,  England,  and  at  New 
York.  Pursuant  to  directions  given  by  Hall  Brothers,  the 
goods  when  ready,  were  sent  to  Liverpool,  to  Edwards,  San- 
ford  &  Co.,  who  were  forwarding  merchants  there,  and  who 
in  many  previous  transactions,  had  acted  for  Hail  Brothers  in 
receiving  and  forwarding  their  goods.  The  merchandise  in 
question  was  shipped  by  Edwards,  Sanford  &  Co.,  to  Boston, 
under  bills  of  lading  making  it  deliverable  to  their  order,  and 
which  having  been  indorsed  by  them  in  blank,  were  sent  to 
the  defendants,  by  Hall  Brothers.  Hall  Brothers  having  be- 
come insolvent  before  the  arrival  of  the  goods,  and  their  price 
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being  unpaid,  the  plaintiffs  demanded  the  goods  of  the  mas- 
ter of  the  vessel  in  which  they  came,  before  they  had  been  re- 
ceived by  the  consignees,  under  the  bills  of  lading.  These 
facts  were  not  controverted.  The  case  turned  on  two  points. 
1,  Whether  the  plaintiffs  had  the  right  to  stop  the  goods  in 
transitu^  at  the  time  they  demanded  them.  2.  Whether  the 
sale  by  the  plaintiffs  to  Hall  Brothers  was  voidable  by  reason 
of  a  fraud  of  the  purchasers,  in  making  the  purchases.  The 
fraud  alleged  was,  that  they  were  deeply  insolvent,  and  knew 
themselves  to  be  so,  when  the  purchases  were  made,  and  that 
their  intent  was  such,  that  the  vendors  had  the  right  to  avoid 
the  sale  and  reclaim  the  goods. 

Each  of  these  questions  was  submitted  to  the  jury,  with  in- 
structions as  to  matter  of  law,  which  will  be  presently  stated, 
and  with  directions  to  consider  them  separately,  and  if  either 
was  found  in  favor  of  the  plaintiffs,  to  render  a  verdict  for 
them,  otherwise  to  find  for  the  defendants.  By  consent  of 
parties  the  jury,  who  retired  just  before  the  adjournment  of 
the  Court  in  the  evening,  were  told  that  they  might  seal  up 
their  verdict,  and  separate,  and  come  in  and  render  it  the  next 
morning.  When  they  came  into  Court,  the  next  day,  they  re- 
turned a  verdict  for  the  plaintiff,  and  upon  the  motion  of  the 
defendants'  counsel,  and  with  the  consent  of  the  plaintiffs' 
counsel,  the  Court  inquired  of  them  whether  they  had  found 
their  verdict  on  both,  or  one,  and  if  one,  which  of  the  points 
put  to  them  by  the  Court.  The  foreman  stated,  that  the  jury 
did  not  take  up  the  points  separately,  but  took  a  ballot  on  the 
general  question  whether  the  plaintiffs  were  entitled  to  recov- 
er ;  and  the  jury  being  unanimous  on  that,  they  proceeded  no 
further.  He  further  said  his  own  opinion  was  with  the  plain- 
tiff on  both  points ;  and  one  of  his  fellows  indicated  that  be 
did  not  agree  with  the  foreman  in  that  But  the  Court  de- 
clined to  hear  any  further  statements  of  what  passed  in  the 
jury-room,  if  all  agreed  that  they  did  not  take  up  and  consid- 
er the  two  questions  separately.     This  was  assented  to,  and 
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the  verdict  was  affirmed  and  recorded.  I  am  clearly  of  opin- 
ion the  verdict  should  not  be  allowed  to  stand.  It  was  the 
duty  of  the  jury  to  consider  and  decide  on  each  question  sep- 
arately. If  they  could  agree  that  the  plaintiff  had  the  right 
to  stop  in  transUuj  or  if  they  could  agree  that  the  purchase 
was  voidable  for  fraud,  then  the  plaintiffs  were  entitled  to  a 
verdict  But  if  some  of  them  were  with  the  plaintiffs  on  one 
point,  and  some  on  another,  they  agreed  on  nothing ;  and  no 
verdict  should  have  been  rendered. 

It  was  argued,  that  it  did  not  appear  they  did  not  agree  on 
some  one  point  It  is  true,  that  as  they  never  considered  the 
questions  separately,  it  does  not  appear  what  the  result  of 
such  a  consideration  would  have  been ;  and  this  is  the  very 
difficulty.  The  Court  is  apprised  that  in  point  of  fact  the 
twelve  men  never  did  concur  in  opinion,  and  agree  to  render 
a  verdict  upon  either  ground.  What  they  would  have  done 
can  only  be  conjectured ;  and  a  conjecture  is  not  a  fit  basis 
for  a  judgment 

It  was  also  urged,  that  the  defendants  should  have  moved 
to  have  the  jury  retire  again  and  further  consider  their  ver- 
dict; and  that  the  Court  had  power  to  send  the  jury  out 
again,  though  they  had  once  separated.  It  is  not  necessary  to 
determine  whether  the  Court  had  that  power.  It  did  not 
think  it  proper,  under  the  circumstances,  to  exercise  it,  and  I 
do  not  consider  the  defendants  waived  any  thing  by  not  mov- 
ing the  Court  on  the  subject  Whether  a  jury  shall,  or  shall 
not  be  directed  to  retire  and  further  consider  their  verdict,  is  a 
matter  solely  under  the  control  of  the  Court,  and  to  be  regu- 
lated by  its  discretion  in  each  case.  The  interposition  of 
counsel,  at  such  a  time,  is  generally  not  permitted,  and  I  do 
not  think,  can  ever  be  necessary  to  prevent  a  waiver  of  any 
right  to  his  client,  unless  he  is  called  on  by  the  Court  to  know 
what  he  desires.  At  all  events,  in  this  case,  there  was  not,  in 
my  opinion,  any  waiver,  and  the  verdict  must  be  set  aside, 
and  a  new  trial  ordered.  . 
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With  a  view  to  this  new  trial,  it  is  proper  to  state  my  opin- 
ion on  the  questions  of  law  involved  in  the  case. 

In  reference  to  the  right  to  stop  in  transitu^  the  jury  were 
instructed  that,  if  the  goods  were  sent  by  the  plaintiffs  to 
Edwards,  Sanford  &  Co.  at  Liverpool,  to  be  there  subject  to 
the  orders  of  the  buyers,  and  under  such  circumstances  that 
they  could  go  further  only  by  force  of  instructions  to  be  given 
to  Edwards,  Sanford  &  Co.,  by  the  buyers,  then  the  transUus 
was  ended  when  the  goods-  reached  the  hands  of  Edwards, 
Sanford  &  Co.;  that  a  delivery  to  forwarding  agents,  em- 
ployed by  the  buyer,  to  remain  with  them  until  the  buyer 
should  send  orders  respecting  their  destination,  was,  in  legal 
effect,  a  delivery  to  the  buyer;  and  the  only  iransUus  defi- 
nitely contemplated  when  the  goods  left  the  hands  of  the  sel- 
ler, was  completed,  and  the  right  to  stop  the  goods  was  ter- 
minated. But  if  when  the  goods  left  Leicester,  they  were 
destined  to  a  foreign  port,  either  New  York  or  Boston,  under 
a  consignment  then  already  made,  and  Edwards,  Sanford  & 
Co.  were  to  forward  their  goods  on  their  way  to  their  destina- 
tion without  further  orders  or  instructions  from  the  buyers, 
then  the  transiius  was  not  ended  when  the  goods  came  to 
Edwards,  Sanford  &  Co.,  but  continued  until  they  reached 
the  consignee  in  New  York  or  Boston. 

On  reviewing  this  instruction,  and  comparing  it  with  the 
authorities,  particularly  with  the  case  of  Valpy  v.  Oibson^  4 
M.'  G.  &  S.  837,  I  am  satisfied  of  it.s  correctness,  and  the 
same  instruction  will  be  given  on  the  new  trial. 

Concerning  the  question  of  fraud,  the  jury  were  told,  in 
substance,  that  it  was  not  enough  to  enable  the  plaintiffs  to 
avoid  the  sale,  that  the  buyers  knew  themselves  to  be  insol- 
vent when  they  made  the  purchase ;  that  fraudulent  conduct 
on  their  part  must  be  proved ;  that  if  they  bought,  knowing 
they  could  not  pay,  or  intending  not  to  pay  for  the  goods, 
this  was  a  fraud;  that  the  jury  must,  therefore,  consider  the 
state  of  mind  of  the  buyers,  and  decide  whether  the  plaintiffs 
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bad  proved,  that  when  they  made  the  parchases  in  question, 
Hall  Brothers  had  no  expectation  of  paying  for  the  goods ; 
and  that,  in  this  point  of  view,  no  reasonable  expectation 
was,  in  legal  effect,  no  expectation ;  for  the  law  did  not  allow 
men  to  set  up  and  rely  upon  expectations  which  bad  no  foun- 
dation in  reason.  « 

I  am  of  opinion  that  the  last  clause  of  this  instruction, 
which  makes  no  reasonable  expectation  to  be  the  same  in 
legal  effect,  for  this  purpose,  as  no  expectation,  was  erro- 
neous. 

This  is  not  a  question  of  reasonable  expectation,  but  of 
fraudulent  purpose.  It  is  not  a  question  whether  the  grounds 
of  their  belief  that  they  could  and  should  pay,  were  sound 
and. rational,  but  whether  they  did  so  believe,  in  point  of  fact. 
Lord  el  al.  v.  Goddard^  13  How.  198 ;  CommdnweaUh  v.  East- 
many  1  Cush.  R.  221 ;  Chamberlain  v.  Hoogs^  1  Gray,  R.  172; 
Jones  V.  Sbwland,  8  Met.  R.  377.  It  is  true  that  the  jury,  in  con- 
sidering whether  an  expectation  to  pay  did  in  fact  exist,  may, 
and  should  pay  much  regard,  to  the  inquiry  whether  any 
reasonable  ground  for  such  expectation  existed ;  and  if  none 
can  be  discovered,  it  might  be  proper  for  them  to  find  that  no 
expectation  to  pay  in  fact  existed.  But  it  might,  also,  under 
some  circumstances,  be  proper  for  them  to  find  otherwise; 
they  might  think  that  an  over  sanguine  and  rash,  but  honest 
man,  had  trusted  to  appearances  and  built  on  foundations 
which  were  not  reasonable,  but  nevertheless  had  an  actual 
existence  in  his  mind;  and  that  though  his  conduct  was  un- 
reasonable when  measured  by  their  judgments,  and  blame- 
worthy, it  was  not  fraudulent. 

This  instruction,  therefore,  must  be  modified,  if  a  new  trial 
should  be  had. 

C.  B.  Goodrich^  for  the  plaintiffs. 

J.  A.  Loringj  contra.  * 
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Henry  Mellus  vs.  W.  D.  M.  Howabd. 

Where  a^time  mle  has  been  waiyed  by  t^e  parties,  and  no  other  sobstitated,  some 
special  order  mnst  be  obtained,  on  motion,  before  either  party  can  force  the  other 
to  proceed. 

In  this  case  Mr.  K  C.  Loring^  for  the  respondent,  moved  for 
an  order  of  publication  of  the  evidence  in  an  equity  suit.  It 
appeared  that  the  three  months,  allowed  by  the  69th  rule  for 
taking  evidence  having  expired,  both  parties,  without  obtaining 
any  order  from  a  judge  enlarging  the  time,  had  taken  out  com- 
missions and  proceeded  to  take  evidence.  The  respondent 
now  insisted  that  the  complainant  had  had  time  enough  to 
take  his  evidence,  and  that  due  diligence  had  not  been  used 
by  him.  The  complainant  asserted  that  he  had  used  all 
possible  diligence,  and  had  not  been  able  to  obtain  his  needful 
evidence. 

Curtis,  J.  The  parties  have,  bj  nautual  consent^  waived 
the  69th  rule ;  and  there  is  no  other  general  rule  of  practice 
limiting  the  time  within  which  evidence  is  to  be  taken.  The 
respondent  now  asks  me  to  declare  that  his  opponent  has  had 
time  enough  to  take  his  evidence,  And  to  give  effect  to  this 
declaration,  by  ordering  publication,  and  thus  cutting  him  off 
from  the  production  of  further  evidence.  I  can  make  no  such 
declaration.  I  cannot  undertake,  in  this  summary  way,  to 
pass  on  the  rights  of  parties,  and  finally  conclude  them,  on  my 
ex  post  facto  view  of  their  conduct  of  their  cause,  guided  by 
no  rule  whatever.  This  is  too  broad  a  discretion  to  be  exer- 
cised in  any  case  where  it  can  be  avoided.  I  think  the  party 
has  a  right  to  know,  beforehand,  what  time  is  allowed  him  to 
take  his  evidence.  And  where  the  only  rule  fixing  a  limit  of 
time  has  been  dispensed  with,  by  mutual  consent,  some  other 
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rule,  to  operate  prospectively,  must  be  made,  before  the  party 
can  be  put  in  default. 

In  the  great  liberality,  not  to  say  laxity^  of  practice,  which 
exists  in  this  circnit,  I  have  frequently  had  occasion  to  con- 
sider this  matter;  and  I  desire  now  to  say,  that  where  a  time 
rule  is  waived  by  mutual  consent^  either  express,  or  implied 
from  the  conduct  of  the  parties,  some  other  rule,  prospective  in 
point  of  time,  must  be  obtained  on  motion,  by  special  order 
of  the  court,  before  one  party  can  force  the  other  to  proceed. 

F.  C,  Loring'j  for  the  motion. 

J.  M.  Belli  (with  whom  was  C,  B,  Goodrich^  contra. 


United  States  vs.  Abel  Pond. 

A  defect,  pleadable  only  in  abatement,  is  not  ground  for  qnashing;  an  indictment. 

In  indictments  for  misdemeanors,  it  is  sufficient  to  lay  the  charge  in  the  words  of 
the  Act  of  Congress  describing  the  offence,  unless  it  appears,  those  words  include 
cases  not  intended  by  the  legislature  to  be  embraced  within  the  laws ;  in  that 
event  the  indictment  must  show  the  case  to  be  one  not  thus  excluded. 

The  twenty-second  section  of  the  Act  of  March  3,  1825,  (4  Stat,  at  Large,  109,) 
makes  it  an  offence  to  open  a  lett^  which  had  been  in  a  post'officc,  before  deliy- 
ezy  to  the  person  to  whom  it  was  directed,  with  intent  to  obstruct  his  correspond- 
ence or  pry  into  his  business  or  secrets,  though  the  letter  was  not  sealed,  and  was 
not,  at  the  time,  in  the  lawful  custody  of  any  person,  and  even  though  it  was 
written  by  tlie  defendant  himself.  Nor  is  it  necessary  that  the  name  to  which  the 
letter  was  addressed,  should  be  the  true  name  of  the  person  for  whom  it  was  in- 
tended. 

In  Buch  an  indictment  it  is  not  necessary  to  allege  any  venue  of  the  unlawful  intent, 
nor  to  allege  that  the  opening  was  unlawful,  nor  that  A.  B.,  to  whom  the  letter 
was  addressed,  was  a  real  person,  if  it  be  alleged  that  the  letter  was  opened  with 
intent  to  obstruct  A.  R.'s  correspondence,  or  pry  into  his  business  or  secrets,  be- 
cause it  will  intended  he  was  a  real  person. 

This  was  a  motion  to  quash  an  indictment  under  the  22d 
VOL.  n.  23 
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section  of  the  Act  of  March  3,  1825,  (4  Stat,  at  Large,  109,) 
for  the  government  of  the  Post-Office  Department,  &X5. 

The  indictment,  omitting  the  merely  formal  parts,  was  as 
follows :  — 

"  That  on  the  fifteenth  day  of  September,  in  the  year  of  ovat 
Lord  one  thousand  eight  hundred  and  fifty-four,  one  Abel 
Pond,  at  HoUiston,  in  said  District,  did  then  and  there  open 
a  certain  letter  directed  to  one  *  Ebenezer  H.  Cunier,  Esq,' 
which  letter  had  been  in  a  post-office  of  the  said  United 
States,  namely,  in  the  post-office  of  the  United  States  at 
HoUiston,  in  said  District  of  Massachusetts,  and  did  so  open 
the  said  letter  before  it  had  been  delivered  to  the  said  Currier 
to  whom  it  was  directed,  and  di4  so  open  the  said  letter  with 
a  design  to  obstruct  the  correspondence,  and  to  pry  into  the 
business  or  secrets  of  another,  namely,  of  the  said  Ebenezer 
H.  Currier,  said  letter  not  containing  any  article  of  value." 

The  motion  was  as  follows :  — 

"  And  now  before  pleading,  the  above-named  defendant 
comes  and  moves  the  Court,  that  the  indictment  found 
against  him  at  this  term  of  the  Court  be  quashed,  —  for  the 
following  reasons. 

"  1.  That  he  is  not  named  therein  with  any  addition  of  mys- 
tery,  degree,  or  occupation ;  nor  with  any  addition  of  the  town 
or  place  of  which  he  is  a  resident. 

^'  2.  Because  admitting  all  the  facts  stated  in  the  indictment, 
it  does  not  charge  the  defendant  with  any  criminal  offence ; 
more  particularly  in  that  it  does  not  set  forth  that  defendant 
unauthorizedly  or  unlawfully  opened  the  letter  in  question; 
in  that  it  does  not  allege  that  the  letter  was  sealed,  or  that  the 
opening  was  by  means  of  any  breaking,  tearing,  or  cutting; 
in  that  it  does  not  allege  that  the  letter  as  aforesaid  was  at 
the  time  of  said  opening  in  the  custody  of  any  postmaster, 
letter  carrier,  or  other  person  having  lawful  charge  of  the  letter 
of  another  ;  in  that  it  does  not  exclude  the  idea  that  said  letter 
was  the  property  and  belonged  exclusively  to  the  defendant, 
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and  that  he  was  lawfully  opening  it  at  the  time  of  said  open- 
ing ;  in  that  it  does  not  allege  that  there  w^as  any  such  person 
in  existence  as  Ebenezer  H.  Currier,  to  whom  said  letter  is 
alleged  to  have  been  addressed ;  in  that  it  does  not  aver  an 
intent  unlawfully  or  unauthorizedly  to  obstruct  the  corre- 
spondence, or  to  pry  into  the  secrets  of  said  Currier,  (supposing 
that  there  was  such  a  person  in  being  at  that  time,  for  whom 
said  letter  was  intended,)  and  that  it  does  not  generally  ex- 
hibit and  set  forth  facts  enough  to  constitute  any  offence 
against  the  laws  of  the  United  States. 

^  3.  Because  there  is  no  venue  or  time  laid  to  the  allegation 
of  the  intent" 

Curtis,  J.  Without  expressing  any  opinion  respecting  the 
necessity  of  an  addition  of  the  mystery  or  degree  of  the  de- 
fendant, in  an  indictment,  I  think  the  first  cause  assigned  in- 
sufficient to  support  the  motion.  The  want  of  an  addition, 
or  a  wrong  addition,  when  required,  is  ground  for  a  plea  in 
abatement  only.  2  Hawk.  c.  23,  §  126 ;  2  Inst.  670 ;  Rex  v. 
Warren,  1  Sid.  247 ;  Rex  v.  Ckeckets,  6  M.  ik  S.  91.  A  mo- 
tion  by  a  defendant  to  quash  an  indictment,  must  be  founded 
on  defects  which  would  make  a  judgment  against  him,  on 
that  indictment,  erroneous.  Bac.  Ab.  Indictment  K,  2  Hawk, 
c.  25,  §  146 ;  Com.  Dig.  Indictment  H.  And  there  are  many 
cases  where  the  Court,  in  the  exercise  of  its  discretion,  refuses 
to  quash  an  indictment  even  for  defects  which  would  cause 
an  arrest  of  judgment.  Bac.  Ab.  Indictment  K.  In  Rex  v. 
Wlieatly,  1  Wm.  Bl.  275,  Lord  Mansfield  said,  « If  any  dis- 
tinction is  made  between  quashing  and  arrest  of  judgment, 
that  of  quashing  is  the  strongest  way ;  because  the  indictment 
must  be  very  grossly  bad  to  have  the  Court  quash  it  at  once." 

A  defect  only  pleadable  in  abatement,  and  which  is  cured 
by  pleading  over,  is  not  ground  for  quashing  an  indictment 

The  cause  secondly  assigned,  if  found  correct,  would  be 
sufficient     In  examining  it,  it  must  be  remembered  that  this 
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^is  an  indictment  for  a  misdemeanor,  created  by  statute;  and 
that,  in  general,  it  is  sufficient  to  describe  such  an  offence  in 
the  words  of  th^  statute.  United  Slates  v.  Mills,  7  Peters, 
138.  This  indictment  follows  the  words  of  the  statute.  It  is 
sufficient,  therefore,  unless  the  words  of  the  statute  embrace 
cases  which  it  was  not  the  intention  of  the  Legislature  to 
include  within  the  law.  If  they  do,  the  indictment  should 
show  this  is  not  one  of  the  cases  thus  excluded.  In  the  case 
of  the  Mary  Ann,  8  Wheaton,  389,  speaking  of  an  information, 
Mr.  Chief  Justice  Marshall  said,  "Kthe  words  which  describe 
the  subject  of  the  law  are  general,  embracing  a  whole  class 
of  individuals,  but  must  necessarily  be  so  construed  as  to  em- 
brace only  a  subdivision  of  that  class,  we  think  the  charge  in 
the  libel  ought  to  conform  to  the  true  sense  and  meaning  of 
those  words  as  used  by  the  Legislature ; "  and  this  is  only 
another  mode  of  expressing  the  same  rule  which  I  have  stated 
above. 

To  apply  these  rules  to  this  case ;  the  first  objection  is  that 
the  indictment  does  not  allege  that  the  defendant  unlawfully 
opened  the  letter  in  question.  But,  following  the  words  of  the 
Act,  it  does  allege  such  facts  as,  if  true,  amount  to  an  unlawful 
opening ;  for  it  avers  the  letter  was  opened  before  it  reached 
the  person  to  whom  it  was  addressed,  with  intent  to  obstruct 
the  correspondence  and  pry  into  the  business  or  secrets  of 
another.  This  intent  renders  the  opening  of  such  a  letter  un- 
lawful, and  it  would  add  nothing  material  to  call  it  so.  The 
court  takes  notice  of  its  illegality.  The  next  objection  is  the 
want  of  an  allegation  that  the  letter  was  sealed.  I  am  of 
opinion  that  opening  such  a  letter,  though  unsealed,  with  the 
intent  charged,  is  an  offence  against  this  act,  and  therefore  it 
was  not  necessary  to  allege  it  to  have  been  sealed. 

It  is  further  objected  that  it  is  not  alleged  that  at  the  time 
of  the  opening,  the  letter  was  in  the  custody  of  any  postmaster, 
letter  carrier,  or  other  person,  having  lawful  charge  of  the  letter. 
The  words  of  the  Act  do  not  require  that  the  letter,  when 
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opened,  should  be  in  the  lawful  custody  of  any  one ;  but  only 
that  it  had  been  in  the  post-office,  or  in  the  custody  of  a  mail 
carrier,  and  was  opened  before  delivery  to  the  person  to  whom 
directed.  And  I  do  not  perceive  sufficient  reason,  why  .the 
language  should  not  be  literally  construed.  If  a  letter  should 
be  obtained  by  fraud  or  theft  from  a  post-office  by  one  person, 
and  opened  by  a  second,  with  design  to  pry  into  the  business 
or  secrets  of  another,  or  obstruct  his  correspondence,  I  think  it 
would  be  an  offence  within  this  Act.  And  so  in  any  other  case 
which  has  occurred  to  me,  of  a  lawful  or  unlawful  custody  at 
the  time  of  the  opening,  with  such  intent  But  it  is  said  the 
indictment  does  not  exclude  the  idea  that  the  letter  was  writ- 
ten by  the  defendant,  and  belonged  to  him  at  the  time  it  was 
opened. 

I  think  it  does ;  for  the  intent  charged  in  the  indictment 
could  hardly  exist,  if  the  defendant  wrote  the  letter.  Such  a 
case,  of  a  person  opening  a  letter  which  he  had  himself  written, 
with  intent  to  obstruct  the  correspondence,  or  pry  into  the 
lousiness  or  secrets  of  another,  cannot  reasonably  be  supposed 
possible.  But  if  it  were  possible,  I  do  not  know  on  what 
ground  I  could  say  it  is  not  within  this  Act.  True,  the  mere 
opening  of  a  letter  by  him  who  wrote  it,  and  put  it  into  the 
post  office,  is  an  innocent  act  It  may  be  done  to  correct  a 
mistake,  or  for  many  proper  reasons.  But  doing  it  for  an  im- 
proper and  wicked  motive  may  well  enough  be  declared  crim- 
inal; and  if  the  legislature  use  language  broad  enough  to 
embrace  such  a  case,  and  it  can  be  proved,  in  point  of  fact,  in 
my  opinion  it  must  be  deemed  within  the  law,  and  subjects 
the  offender  to  punishment. 

It  is  further  urged,  the  indictment  should  have  alleged  that 
Ebenezer  H.  Currier,  to  whom  the  letter  was  directed,  was  a  real 
person.  This  proceeds  upon  one  and  of  two  grounds;  the 
first  is,  that  letters  addressed  to  real  persons,  under  fictitious 
names,  are  not*  within  the  protection  of  the  Act  I  do  not 
think  so.     Many  lawful  reasons  may  exist  for  writing  and 
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receiving  such  letters.  A  desire  to  avoid  publicity,  though  it 
generally  accompanies  crime,  is  also  quite  consistent  with 
innocence.  Much  lawful  and  important  correspondence  is 
conducted  under  fictitious  addresses.  Nothing  is  more  com- 
mon than  to  see  requests  to  address  a  particular  number,  or 
one  or  more  letters  of  the  alphabet  I  do  not  consider  it  nec- 
essary that  the  address  on  the  letter  should  have  been  the  true 
name  of  any  person.  The  other  ground  is  that  it  does  not 
appear  that  the  letter  was  addressed  to  any  real  person,  by  a 
fictitious  or  real  name.  But  the  indictment  charges  an  intent 
to  obstruct  the  correspondence,  and  pry  into  the  business  and 
secrets  of  one  Ebenezer  H.  Currier.  This  cannot  be  proved 
without  showing  that  there  is  a  real  person  in  existence  capa- 
ble of  having  correspondence,  and  business,  and  secrets,  affected 
by  the  letter  in  question,  but  also  that  his  name  is  Ebenezer 
H.  Currier.  In  an  indictment  for  larceny,  the  property  is  laid 
in  J.  N.  1  never  saw  an  averment  made  that  J.  N.  was  a  real 
person.  The  allegation  imports  it,  for  none  but  a  real  person 
can  hold  property.  So  here  the  allegation  that  Ebenezer  H. 
Currier  had  business,  and  secrets,  and  correspondence,  imports 
that  he  was  a  real  person. 

The  last  objection  is,  that  there  is  no  venue,  or  time,  laid  to 
the  allegation  of  intent.  But  venue  and  time  are  laid  to  the 
act  of  opening,  and  I  am  of  opinion  it  was  not  necessary  tq 
lay  them  to  the  intent,  which  it  is  averred  accompanied  the 
act  of  opening,  and  so  must  necessarily  have  had  its  existence 
when  and  where  the  act  was  done. 

The  motion  to  quash  is  overruled. 

Geo.  Bemis^  for  the  motion. 

Halletty  District- Attorney,  contra. 
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Samuel  W.  Church  et  ai.^  Appellants,  vs.  Philo  S.  Shelton, 

Libellant. 

Where  a  master  fraudolentlj  concerted  with  wreckers  to  strand  his  vessel  and  they 
came  to  his  relief,  and  the  libellant  as  owner  of  the  cai^o  paid  a  large  sum  of 
money  for  salvage,  it  was  held  that  the  admiralty  had  jurisdiction  of  a  suit  in  per- 
sonaniy  against  the  owners,  founded  on  the  contract  made  by  the  master  as  their 
agent,  by  the  bill  of  lading,  to  convey  the  merchandise  safely,  dangers  of  the  seas 
excepted- 

Ordinarily  a  libel  filed  by  a  party  to  another  suit,  cannot  be  given  in  evidence 
against  him  as  his  confession.  But  if  he  brought  the  suit  as  a  trustee,  and  recov- 
ered, the  cestids  que  inut  may  put  the  whole  record  in  evidence,  to  show  the  recov- 
ery and  the  title  on  which  it  rested. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Cltitis,  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court,  sitting  in  Admiralty.  The  libel  alleges  that  in  August, 
1850,  the  libellant  caused  to  be  shipped  on  board  the  bark 
Empress,  Xieet,  master,  belonging  to  the  respondents,  then  ly- 
ing at  Havana,  in  the  island  of  Cuba,  1,588  boxes  of  sugar, 
of  the  value  of  forty  thousand  dollars,  to  be  carried  to  Boston, 
and  delivered  to  the  libellant,  for  an  agreed  freight.  That 
bills  of  lading  in  the  usual  form  were  signed  by  the  master 
making  the  sugars  deliverable,  dangers  of  the  seas  excepted, 
to  the  libellant  or  his  assigns.  That  in  the  course  of  the  pas- 
sage from  Havana  to  Boston,  the  vessel  got  ashore  on  one  of 
the  reefs  in  the  neighborhood  of  Key. West,  was  relieved  by 
wreckers,  and  went  into  that  port  in  distress.  The  master 
there  referred  to  Arbitrators  the  question  of  the  amount  of  sal- 
vage ;  and  the  libellant,  upon  information  of  what  was  thus 
awarded  as  due  from  him,  paid  the  sum  of  six  thousand  two 
hundred  dollars,  as  and  for  his  contributory  share  of  the  sal- 
vage compensation  and  its  attendant  necessary  expenses. 


272  MASSACHUSETTS. 

Church  et  al.  v.  Shelton. 

Thus  far,  the  averments  of  the  libel  are  admitted  by  the  an- 
swer. 

The  libel  further  alleges  that  the  stranding  of  the  bark  was 
done  by  design  of  the  master,  in  barratrous  concert  with  the 
persons  who  came  to  her  relief  as  wreckers,  and  with  the  pur- 
pose of  sharing  between  the  master  and  the  wreckers,  the 
sum  which  might  be  awarded  as  a  salvage  compensation. 
That  all  this  was  unknown  to  the  libellant,  until  after  he  had 
finally  paid  his  alleged  contributory  share,  and  had  received 
his  property.  That  the  respondents  also  were  ignorant  of  the 
truth,  until  after  the  money  had  been  contributed  and  paid 
over,  to  satisfy  the  salvage  claim ;  but  that  having  ascertained 
the  fraud,  and  that  some  portion  of  the  money  which  they, 
in  behalf  of  all  concerned  had  paid,  towards  the  claim  for  sal- 
vage, was  still  in  the  hands  of  the  agents  in  Key  West,  who 
had  received  the  same  for  the  salvors,  the  respondents  institut- 
ed a  suit  in  the  Court  of  Admiralty  in  Key  West,  in  their 
own  names,  and  upon  allegations  of  the  fraud  above  de- 
scribed, recovered  the  money,  part  of  which  had  been  contrib- 
uted by  the  respondents. 

The  answer  admits  that  the  one  of  the  respondents  who 
was  the  managing  owner  of  the  bark,  gave  a  power  of  attor- 
ney to  a  person  in  Key  West  to  bring  a  suit  to  recover  back 
so  much  of  the  money  paid  for  salvage  compensation,  as  was 
then  in  the  hands  of  thir^  persons  there ;  and  that  when  a  re- 
covery had  been  had,  the  same  managing  owner  gave  another 
power  of  attorney  to  receive  the  avails  of  the  suit.  But  it 
denies  that  the  bark  was  run  on  shore  by  design,  and  alleges 
it  was  by  a  peril  of  the  sea. 

The  libellant  has  offered  in  evidence,  an  exemplification  of 
the  record  of  the  suit  in  admiralty  at  Key  West,  brought  by 
the  respondents,  first,  as  evidence  of  their  confessions  of  the 
facts  therein  alleged,  among  which  is  the  barratrous  stranding 
of  the  bark  by  the  master,  in  concert  with  the  wreckers, — and 
second,  that  the  decree  being  in  rem^  is  conclusive  evidence 
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of  the  facts  which  it  finds,  and  that  it  finds,  though  not  in 
terms,  by  necessary  implication,  all  the  essential  facts  alleged 
in  the  libeL 

Two  principal  questions  have  been  argued  at  the  bar. 

The  first  is  whether  this  Court,  as  a  Court  of  Admiralty  has 
jarisdiction. 

The  second  is,  whether  th^  record  of  the  suit  at  Key  West 
is  admissible  in  evidence  in  this  case. 

The  first  question  has  been  argued  as  if  this  were  a  suit  to 
recover  back  from  the  respondents  money  which  they  had  re- 
ceived at  Key  West,  by  reason  of  the  suit  there.  Viewed  sole- 
ly in  that  aspect,  it  would  be  difficult  to  sustain  the  jurisdiction 
of  the  admiralty ;  for  it  would  be  only  another  form  of  an  ac- 
tion for  money  had  and  received.  But  I  think  this  not  the 
correct  view  of  the  relations  of  these  parties.  The  owners 
of  this  vessel  are  responsible  for  the  contracts  made  by  its 
master  within  the  scope  of  his  authority  as  such.  It  is  not 
questioned  that  he  was  authorized  to  sign  the  bill  of  lading  ' 
of  these  goods,  promising  to  deliver  them  to  the  libellant, 
dangers  of  the  seas  only  excepted.  By  this  promise  he  bound 
the  respondents.  This  promise  was  broken;  for  instead  of 
delivering  the  merchandise  to  the  libellant,  he  fraudulently 
caused  it  to  come  into  the  hands  of  wreckers,  and  concerted 
with  them  a  pretended  lien  thereon  for  salvage ;  and  caused 
the  libellant  to  pay  a  large  sum  of  money  to  get  possession 
of  his  property,  instead  of  keeping  the  promise  in  the  bill  of 
lading  and  delivering  it  to  him  free  from  any  such  claim. 
That  the  contract  contained  in  the  bill  of  lading  was  broken, 
if  the  allegations  in  the  libel  are  true,  is  clear.  That  the  libel- 
lant has,  without  fault  on  his  part,  and  only  through  the  bar- 
ratrous conduct  of  the  respondents'  master,  suffered  damage 
to  the  amount  he  has  paid  in  ignorance  of  the  facts,  to  relieve 
his  property  from  a  supposed  lien  for  salvage,  is  also  clear. 

And  there   can   be   no   doubt,  since   the   decision   of  the 
Supreme  Court  of  the  United  States  in  the  New  Jersey  Steam 
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Nav.  Co.  V.  The  Merchants  Bank^  6  How.  344,  that  the  admi- 
ralty has  jurisdiction  of  such  a  contract  of  affreightment,  in 
personam^  as  well  as  in  rem.  Having  jurisdiction  over  the  entire 
contract,  it  will  proceed  to  inquire  into  all  its  breaches,  and 
all  the  damages  suffered  thereby,  however  peculiar  they  may 
be,  and  whatever  issues  they  may  involve. 

Upon  the  question  of  the  admissibility  of  the  exemplifica- 
tion of  the  record  of  the  suit  at  Key  West,  it  has  already  been 
stated,  that  it  is  admitted  in  the  answer,  that  the  suit  was 
instituted  under  a  power  of  attorney  executed  by  one  of  the 
respondents,  who  was  the  managing  owner  of  the  bark. 
And  it  appears  by  the  record,  that  the  object  of  the  suit  was, 
to  recover  a  sum  of  money  which  had  been  paid  over  to  cer- 
tain agents  of  the  alleged  salvors,  by  the  respondents,  and 
remained  in  their  hands  undistributed ;  that  the  principal 
alleged  salvor  became  a  party  to  the  proceeding,  and  a  recov- 
ery was  had,  the  Court  taking  jurisdiction  in  the  admiralty, 
upon  the  ground,  as  is  stated,  that  it  was  a  case  of  collusive 
spoliation,  which  was  a  marine  tort,  and  that  the  money  in 
the  hands  of  the  agent  of  the  asserted  salvors,  was  substi- 
tuted for  the  property  saved,  and  might  be  followed  by  a  pro- 
ceeding in  rem^  as  the  property  itself  could  be ;  and  that  it 
is  also  admitted  in  the  answer,  that  the  same  managing 
owner,  after  a  decree  in  favor  of  the  owners,  gave  another 
power  of  attorney  to  receive  the  money  from  the  registry  of 
the  Court. 

The  question  whether  a  bill  in  equity,  or  a  libel  in  the 
admiralty,  can  be  used  in  evidence  as  a  confession  by  the 
party  filing  it,  of  the  particular  facts  stated  therein,  has  been 
the  subject  of  much  doubt.  Mr.  Phillips,  though  he  admits 
there  is  a  conflict  of  decisions,  inclines  to  the  opinion  the  evi- 
dence ought  to  be  received.  1  Phil,  on  Ev.  371 ;  2  lb.  28.  Mr. 
Greenleaf  says  it  is  admissible,  though  very  feeble  evidence, 
so  far  as  it  may  be  taken  as  the  suggestion  of  counsel.  1 
Greenl.  on  Ev.  225 ;  3  lb.  263.     Mr.  Daniel,  though  he  does 
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not  consider  it  evidence  at  law,  declares  it  is  so  in  equity. 
2  Dan.  Ch.  Pr.  976.  On  the  other  hand,  Mr.  Gurley  (Eq.  Ev. 
2d  ed.  426)  denies  that  the  statements  of  fact  in  a  bill  can  be 
used  against  the  complainant  as  confessions. 

In  Boilean  v.  Rutlin,  2  Ex.  R.  664,  decided  in  1848,  the 
Court  of  Exchequer,  after  very  careful  examination  of  all  the 
previous  authorities,  at  law  and  in  equity,  in  England  and 
Ireland,  came  to  the  decision  that  a  bill  in  chancery  is  not 
evidence  of  the  truth  of  the  facts  stated  in  it,  as  against  the 
party  in  whose  name  it  is  filed,  even  though  his  priority  be 
shown ;  but  is  only  admissible  to  show  that  a  suit  was  insti- 
tuted, and  the  subject-matter  of  it.  I  consider  this  decision 
to  be  in  conformity  with  the  weight  of  authority  in  this 
country.  The  American  cases  are  collected  by  Cowen  & 
Hill,  vol.  4,  p.  48.  More  recent  decisions  are,  Adams  v. 
McMUlanj  7  Porter,  73 ;  Burden  v.  Cleveland^  4  Ala.  R.  225 ; 
Isaac^s  Lessee  v.  Clarke^  2  Gill,  1. 

But  though  I  do  not  think  this  record  is  admissible  merely 
as  evidence  of  the  confessions  of  the  respondents,  there  is 
another  ground  upon  which  it  may  be  competent  evidence. 
The  libellant  was  the  freighter,  the  respondents  the  owners,  of 
a  vessel,  which  met  with  what  was  believed  to  be,  a  general 
average  loss.  The  managing  owner  saw  to  it-s  adjustment, 
and  collected  from  the  respondent  his  contributory  share  for 
the  purpose  of  paying  it  over.  The  libeUant  now  alleges, 
among  other  things,  that  the  respondents  did  not  finally  part 
with  this  money.  That  they  brought  a  suit,  arrested  the 
money,  tried  their  title  to  it,  upon  the  ground  that  the  claim, 
out  of  which  the  general  average  contribution  grew,  was  a 
fraud,  got  a  decree  in  remj  and  authorized  their  agent  to  re- 
ceive the  money,  or  some  part  of  it.  • 

If  this  be  true,  the  libellant  was  the  equitable  owner  of  at 
least  a  part  of  what  was  thus  recovered,  and  may,  undoubt- 
edly, show  its  recovery,  and  the  title  upon  which  the  recovery 
was  had.     For  this  purpose,  all  the  authorities  agree  the 
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record  would  be  admissible.  And  it  is  wholly  immaterial  for 
this  purpose,  whether  the  Court  had  jurisdiction  or  not.  The 
pertinency  of  the  evidence,  or  its  validity,  does  not  depend  on 
the  validity  of  the  decree  of  the  Court  If  the  respondents 
had  made  a  claim  to  this  money  in  pais,  upon  the  same 
ground,  and  obtained  it,  their  acts  and  the  declarations  accom- 
panying them,  and  the  receipt  of  the  money,  might  be  shown. 
Here,  also,  it  is  competent  to  prove  that  they  received  the 
money  under  a  claim  of  title,  which  made  the  libellant  inter- 
ested in  what  was  recovered;  and  as  the  claim  was  made, 
and  the  recovery  had,  in  a  Court,  which,  de  facto,  took  juris- 
diction, the  production  of  a  copy  of  its  record,  accompanied 
by  evidence,  aliunde^  of  the  power  given  by  the  respondents 
to  receive  the  money  under  the  decree,  is  competent  proof  of 
the  claim  made,  its  nature  and  grounds,  and  the  recovery  had. 

I  am  strongly  inclined  to  the  opinion,  also,  that  the  Court 
at  Key  West  had  jurisdiction ;  and  that  its  decree  has  the 
usual  legitimate  operation  of  decrees  in  rem.  But  I  have  not 
thought  it  necessary  to  examine  the  question,  for  the  reasons 
drawn  from  the  relations  of  these  parties  to  each  other  and  to 
the  subject-matter  of  the  suit 

This  evidence  being  admissible,  has  a  pretty  strong  ten- 
dency to  support  the  allegation  of  the  libel  that  there  was  a 
fraudulent  stranding  of  the  vessel  by  concert  between  the 
master  and  wreckers.  And  the  case  is  entirely  bare  of  evi- 
dence to  oppose  this  allegation.  Neither  the  master,  nor  any 
one  from  on  board  of  the  vessel,  nor  any  salvor,  or  other  per- 
son, is  examined  by  the  respondents,  and  no  suggestion  of 
any  reason,  why  some  of  these  are  not  produced. 

By  consent  of  parties  the  libellant  has,  in  this  Court, 
amended  his  libel,  so  as  to  allege,  that  some  of  the  sugars 
which  arrived,  were  damaged  by  stranding.  It  was  also  agreed 
in  the  District  Court,  by  a  written  stipulation  on  the  record, 
that  the  decree  there,  which  had  been  made  for  the  libellant, 
should  be  for  a  nominal  sum,  and  that  instead  of  referring  the 
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cause  to  an  assessor,  that  the  amount  should  be  increased  or 
diminished  here  as  might  be  found  just. 

Let  the  case  be  referred  to  an  assessor  to  ascertain  the 
amount  of  damage,  including  the  damage  done  to  the 
sugars,  by  the  stranding  alleged  in  the  libel,  or  by  bad 
storage,  if  any,  and  all  moneys  paid  by  the  libellant  to  the 
respondents  to  relieve  the  goods  from  an  asserted  claim  for 
salvage  compensation,  making  to  the  respondents  all  just 
allowances. 

K  G  Lorinffi  for  libellant 

Bell  and  Ooodrich,  contra.  * 


Edwabd  Olivbb  vs.  The  Mutual  Commercial  Marine 

Insurance  Company. 

• 

If  a  policy,  when  drawn  and  receired,  does  not  conectlj  express  a  preyionsly  con- 
dnded  agreement  for  insurance,  which  it  was  designed  by  both  parties  to  execute, 
equity  will  reform  it. 

If  underwriters  conclude  an  agreement  for  insurance  with  one  known  to  them  to  be 
merely  an  agent,  and  nothing  is  said  as  to  whose  account  the  insurance  is  to  be 
made,  the  agent  has  a  right  to  a  policy  insuring  him  as  agent,  or  for  whom  it 
concerns. 

If  the  agent  makes  a  mistake  in  declaring  the  interest,  equity  requires  it*  to  he  cor- 
rected, and  the  policy  reformed. 

There  is  a  distinction  between  the  correction  of  a  mistake  in  a  written  contract,  and 
in  the  execution  of  a  power ;  in  the  latter  case.  Courts  interpose  more  willingly. 

But  if  the  agent  did  not  declare  the  interest  in  the  wrong  person  by  mistake,  but 
thiOQgh  a  fraudulent  desi^,  equity  will  not  relieve  the  principal. 

If  a  party  fail^  through  mistake,  to  obtain  such  a  policy  as  he  is  entitled  to,  by  an 
existing  ralid  contract,  equity  will  relieye,  though  the  mistake  arose  from  igno- 
rance of  law. 

This  bill  was  filed  by  Edward  Oliver,  an  alien,  against  the 
Commercial  Mutual  Marine  Insurance  Company,  a  corpora- 
VOL.  n.  24 
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tion  created  by  a  law  of  the  State  of  Massachusetts,  and  es- 
tablished and  doing  business  in  that  State,  to  have  an  alleged 
mistake  corrected  in  a  policy  of  insurance.  The  case  being 
somewhat  complicated  in  point  of  fact,  the  opinion  o^  the 
Court  will  be  better  understood  by  giving  the  substance  of  the 
bill  and  of  the  answer.  The  correspondence,  and  such  of  the 
evidence  as  was  deemed  material,  are  set  forth  in  the  opinion 
of  the  Court 

The  substance  of  the  statements  in  the  bill  was  as  fol- 
lows :  — 

"  And  thereupon,  your  orator  complains  and  says,  That,  on 
the  seventh  day  of  November,  eighteen  hundred  and  fifty-one, 
he  was  the  sole  owner  of  a  ship  or  vessel  of  the  value  of 
twenty  thousand  dollars,  called  the  Liscard,  then  lying  at 
Quebec,  in  the  province  of  Lower  Canada,  and  bound  on  a 
voyage  from  said  Quebec  to  a  port  of  discharge  in  said 
United  Kingdom,  on  board  which  said  ship  there  bad  been, 
and  was  then  laden,  a  cargo  of  merchandise,  the  property  of 
various  persons  other  than  your  orator,  and  which  said  mer- 
chandise your  orator  had  agreed  should  be  conveyed  in  said 
ship  from  said  Quebec,  to  said  port  of  discharge,  for  a  certain 
amount  of  hire  or  freight  to  be  paid  him  by  said  parties, 
respectively  therefor,  amounting  in  the  whole,  to  the  sum  of 
nine  thousand  doUars.  And  your  orator  being  desirous  to 
probure  said  vessel  and  said  freight  to  be  insured  for  said 
voyage,  at  and  from  said  Quebec  to  said  port  of  discharge, 
namely,  the  said  ship  for  the  sum  of  ten  thousand  dollars, 
valued  at  twenty  thousand  dollars,  and  said  freight  for  the 
sum  of  five  thousand  dollars,  valued  at  nine  thousand  dollars, 
against  the  perils  of  the  seas  and  other  risks  usually  contained 
in  marine  policies  of  insurance  on  property  of  such  descrip- 
tion, did,  in  writing  by  letter,  bearing  date  November  seventh, 
eighteen  hundred  and  fifty-one,  request  his  agent,  one  James 
E-  Oliver,  of  said  Quebec,  to  procure  the  same  to  be  insured 
on  account  of  your  orator,  and  to  have  the  policies  of  insur- 
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ance  thereon  in  the  name  of  your  orator,  a  copy  of  which 
letter,  marked  (A),  your  orator  hereto  annexes  and  prays  that 
the  same  may  be  taken  as  part  of  this,  his  bill  of  complaint. 

"  And  your  orator  further  showeth  unto  your  Honors,  that 
said  James  E.  Oliver,  afterwards  on  the  day  of  the  same 

November,  in  compliance  with  the  request  of  your  orator,  did, 
through  one  Henry  McKay,  of  Montreal,  broker,  request  one 
A.  McLimont,  of  the  city  and  State  of  New  York,  insurance 
broker,  to  procure  said  insurance  upon  said  ship  and  said 
freight  to  be  made  and  eiTected  at  some  proper  and  solvent 
insurance  company  in  said  New  York,  or  in  Boston  in  said 
State  of  Massachusetts,  and  did  cause  to  be  transmitted  to 
said  A.  McLimont,  insurance  broker  as  aforesaid,  a  copy  of 
your  orator's  said  letter,  bearing  date  the  said  seventh  day  of 
November;  and  thereupon  the  said  McLimont  being  unable  to 
procure  said  insurance  to  be  made  and  effected  for  a  reason- 
able premium  in  said  New  York,  did,  in  writing,  authorize, 
and  request  one  David  R.  McKay,  of  said  Boston,  commission 
merchant,  to  cause  said  insurance  to  be  made  and  effected  by 
some  proper  insurance  company  in  said  Boston,  which  said 
written  request  and  authority  so  given  by  said  McLimont  to 
said  McKay;  was  and  is  contained  in  two  certain  letters  writ- 
ten by  the  said  McLimont  to  the  said  McKay,  one  of  which 
letters  bears  date  the  twenty-eighth  day  of  this  same  Novem- 
ber, and  the  other  of  said  letters  bears  date  the  twenty-ninth 
day  of  the  same  November;  and  your  orator  hereto  annexes 
copies  of  both  said  letters  marked  (B.  and  C),  and  prays  that 
the  same  may  be  taken  as  part  of  this,  his  bill  of  complaint 

^^  And  your  orator  further  shows,  that  in  said  letter  of  said 
McLimont,  bearing  date  the  twenty-eighth  day  of  said  No- 
vember, by  accident  and  mistake,  the  said  McKay  was  directed 
to  cause  said  ship  to  be  insured  for  the  sum  of  eight  thousand 
dollars,  to  be  valued  at  the  sum  of  sixteen  thousand  dollars, 
and  said  freight  to  be  insured  for  the  sum  of  four  thousand 
dollars,  and  to  be  valued  at  the  sum  of  seven  thousand  two 
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iiandred  dollars;  and  in  and  by  said  letter  of  said  McLimont 
to  said  McKay,  bearing  date  the  said  twenty-ninth  day  of 
November,  said  mistake  was  in  part  corrected,  and  said 
McKay  was  directed  to  insure  said  ship  for  the  sum  of  ten 
thousand  dollars  and  to  insure  said  freight  for  the  sum  of  five 
thousand  dollars ;  but  by  accident  and  mistake  the  sum  for 
^hich  said  ship  and  said  freight  were  to  be  valued  thereon 
•was  wholly  omitted. 

"  And  your  orator  further  shows  unto  your  Honors,  that  the 
said  McKay,  after  receiving  said  letters  on  the  twenty-ninth 
day  of  said  November,  did  apply  to  the  said  Commercial 
Mutual  Marine  Insurance  Company  to  make  insurance  upon 
said  ship  and  freight  for  your  orators,  according  to  the  order 
and  request  of  said  McLimont,  and  did  then  and  there  ex- 
hibit both  said  letters  of  said  McLimont  to  said  Insurance 
Company,  with  the  intent  to  inform  said  Insurance  Company 
as  well  of  the  relation  of  said  McLimont  as  agent  of  the  own- 
ers of  said  ship,  as  to  enable  them  to  determine  the  character 
of  the  risk  to  be  insured ;  and  said  Insurance  Company  did 
thereafterwards  read  and  examine  said  letters,  and  on  the 
same  day  agree  with  said  McKay,  acting  as  the  agent  of  your 
orator,  to  insure  the  said  ship  on  the  voyage  aforesaid,  at  and 
from  said  Quebec,  for  the  sum  of  ten  thousand  dollars,  to  be 
valued  at  the  sum  of  twenty  thousand  dollars,  and  to  insure 
the  said  freight  of  said  ship  on  said  voyage  for  the  sum  of  five 
thousand  dollars,  to  be  valued  at  the  sum  of  seven  thousand 
two  hundred  dollars,  and  to  receive  as  a  premium  therefor,  the 
sum  of  eight  hundred  and  twenty i-five  dollars. 

"  And  your  orator  further  shows  unto  your  Honors,  that,  there- 
afterwards, on  the  first  day  of  December  of  the  same  year,  the 
said  Insurance  Company,  with  the  intent  and  design  to  carry 
into  effect  said  agreement,  did  cause  to  be  made  a  writing  or 
policy  of  insurance,  signed  by  the  president  and  secretary, 
bearing  date  the  said  first  day  of  December,  a  copy  of  which  is 
hereto  annexed,  marked  (D),  which  your  orator  prays  may  be 
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taken  as  part  of  this  his  bill  of  complaint,  and  did  deliver  said 
policy  to  said  McKay,  the  agent  of  your  orator,  as  aforesaid, 
and  did  receive  from  said  McKay,  the  agent  of  your  orator, 
said  premium  of  eight  hundred  and  twenty-five  dollars,  which 
sum  was  thereafterwards  by  your  orator  repaid  to  said  McKay. 

"  And  your  orator  further  shows  unto  your  Honors,  that,  al- 
though when  said  Insurance  Company  had  so  agreed  to  insure 
said  ship  and  freight  for  the  amounts  aforesaid,  it  was  well 
known  to  said  Insurance  Company  that  said  A.  McLimont  was 
merely  the  agent  of  the  owner  of  said  ship  and  of  the  person 
entitled  to,  and  solely  interested  in  said  freight;  and  that  he, 
said  McLimont,  had  no  insurable  or  other  interest  whatever  in 
either  said  ship  or  said  freight,  and  that  said  McLimont  was, 
by  profession  and  pursuit  a  mere  insurance  broker,  and  that 
he  was  acting  as  the  agent  of  the  person  who  owned  said  ship 
and  who  was  solely  interested  in  said  freight,  and  yet  by  acci- 
dent and  mistake  said  insurance  on  said  ship  and  said  freight 
was,  by  the  terms  of  said  policy,  declared  to  be  on  account  of 
said  A.  McLimont,  and  without  adding  thereto  the  word 
agent  or  any  other  term  indicating  that  he,  the  said  McLimont, 
was  insured  as  said  agent  of  the  party  owning  said  ship  and 
interested  in  said  freight,  and  without  the  usual  clause  com- 
monly inserted  in  such  policies,  that  said  insurance  was  effected 
for*  whom  it  might  concern. 

"  And  your  orator  further  shows  unto  your  Honors,  that  said 
Insurance  Company  knew,  and  was  distinctly  informed  by 
said  McKay  by  said  letter  of  said  McLimont  to  said  McKay, 
bearing  date  the  said  twenty-eighth  day  of  November,  and 
submitted  to  and  read  by  them  as  aforesaid,  that  said  McLi- 
mont was  the  mere  agent  of,  and  broker  for  the  owner  of  said 
ship,  and  had  no  interest  whatever  in  said  ship  or  freight, 
except  so  far  as  he  would  be  entitled  to  the  usual  commission 
of  a  broker  for  procuring  said  insurance ;  and  that  said  Insur- 
ance Company  did  agree,  consent,  and  understand  at  the  time 
said  agreement  to  insure  said  ship  and  freight  >va8  made  with 
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said  McKay,  and  before  said  policy  so  made  to  carry  said 
agreement  into  effect  was  written  and  signed,  that  said  insur- 
ance was  to  be  made  for  the  benefit  and  on  the  account  of  the 
owner  of  said  ship;  and  that  said  McLimont  was  not  the 
owner  of  said  ship  nor  interested  therein  or  in  said  freight, 
and  that  by  mere  inadvertence,  accident,  and  mistake  in 
writing  said  policy  of  insurance,  it  was  omitted  to  be  in- 
serted in  said  policy  that  said  insurance  was  made  on  ac- 
count of  said  McLimont  as  agent  and  for  whom  it  might 
concern. 

"  ^nd  your  orator  further  shows  unto  your  Honors,  that  said 
policy  was  received  by  said  McKay  and  transmitted  to  the 
said  James  E.  Oliver,  the  agent  of  your  orator,  and  by  him 
kept  and  retained  in  ignorance,  that  by  the  terms  and  legal 
effect  thereof  no  other  interest  was  insured  thereby  save  that 
of  the  said  McLimont,  and  in  the  full  understanding  as  well 
by  said  McLimont,  said  McKay,  and  said  Oliver,  that  the 
intere^st  of  your  orator  in  said  ship  and  freight  to  the  extent  of 
the  sums  named  in  said  policy,  was  thereby  insured  and  pro- 
tected, in  accordance  with  your  orator's  directions  contained  in 
diis  said  letter  to  said  James  E.  Oliver,  bearing  date  the  said 
seventh  day  of  November. 

*'  And  your  orator  further  shows  unto  your  Honors,  that  said 
ship  Liscard,  laden  with  goods  to  be  carried  on  freight  as 
aforesaid,  sailed  on  the  voyage  described  in  said*  policy  of 
insurance,  on  or  about  the  nineteenth  day  of  said  November, 
and  was  in  all  respects  at  the  inception  of  the  risk  described 
in  said  policy,  tight,  staunch,  strong,  and  sea- worthy;  and 
thereafterwards,  while  pursuing  the  voyage  described  in  said 
policy,  was,  by  th^  perils  of  the  sea,  on  or  about  the  third  day 
of  December,  wholly  broken^  destroyed,  sunk,  and  lost,  and  the 
whole  of  the  cargo,  so  laden  on  board  said  ship,  was  by  the 
same  perils  and  at  the  same  time,  destroyed,  sunk,  and  lost, 
by  means  of  which  the  said  freight  so  insured,  as  well  aB  said 
.fihip,  became  and  were  wholly  lost  to  your  orator.  • 
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"  And  your  orator  submits  to  your  Honors,  that,  by  reason  of 
the  premises,  he  is  justly  and  equitably  entitled  to  have  said 
mistake  so  made  in  drawing  said  policy  of  insurance  corrected, 
and  said  policy  reformed  by  inserting  therein  that  said  insur- 
ance was  Ynade  on  account  of  A.  McLimont  as  agent,  or  for 
whom  it  may  concern ;  and  that  the  sums  so  insured  by  said 
company'on  said  ship  and  said  freight,  be  paid  to  him  accord- 
ingly. 

"  And  your  orator  further  shows  unto  your  Honors,  that  pre- 
viously to  this  suit  being  commenced,  on  the  tenth  day  of 
February  last  past,  and  since,  he  applied  to,  and  requested,  and 
caused  applications  to  be  made  to  said  Insurance  Company  to 
act  toward  your  orator  in  such  a  way  as  is  equitable  and  just, 
and  to  reform  said  policy  as  aforesaid,  and  to  adjust  and  pay 
to  him  the  sums  so  insured  by  them  on  said  ship  and  said 
freight,  and  so  lost  to  your  orator  as  aforesaid  by  reason  of  the 
perils  insured  against  in  said  policy,  and  exhibited  to  said  In- 
surance Company  the  usual  and  proper  proofs  of  said  agency 
of  said  McLimont  and  of  said  los^  and  of  his  sole  ownership 
of  said  ship  and  sole  interest  in  said  freight  at  the  time  of  said 
agreement  so  made  with  the  agent  of  your  orator  by  said  In- 
surance Company  to  insure  the  same  as  aforesaid,  and  your 
orator  well  hoped  that  said  Insurance  Company  would  have 
yielded  to  his  said  applications  and  paid  to  him  the  sums  so 
insured  by  them  and  lost  by  him  as  aforesaid^" 

The  substance  of  the  answer  was  as  follows :  — 

"  That  dn  or  about  the  twenty-ninth  day  of  November,  in 
the  year  eighteen  hundred  and  fifty-one,  one  David  R.  McKay 
applied  at  the  office  of  this  defendant  in  said  Boston,  for  in- 
surance on  a  certain  vessel  called  the  Liscard  and  her  freight 
for  the  account  of  A.  McLimont,  and  in  pursuance  of  such 
application  insurance  was  agreed  to  be  made  thereon,  upon 
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the  terms  and  conditions  set  forth  in  a  certain  written  policy 
of  insurance,  issued  by  this  defendant  and  bearing  date  the 
first  day  of  December,  in  the  said  last-mentioned  year,  a  true 
copy  of  which  policy  except  the  indorsements  thereon  it  is 
believed  is  annexed  to  said  bill  of  complaint,  but  for  greater 
certainty  this  defendant  prays  leave  to  refer  to  the  original. 

^<  This  defendant  denies  that  at  or  before  the  time  when  such 
application  was  made  or  when  the  agreement  to  insure  was 
made,  and  when  the  said  policy  was  issued,  any  communi- ' 
cation  was  made  to  it  or  to  its  officers  by  the  said  David  R. 
McKay  or  any  other  person,  to  the  effect  that  the  said  Mc- 
Limont  was  not  the  owner  of  said  vessel  or  that  the  said  insur- 
ance was  effected  by  him  as  agent  or  for  the  account  of  any 
other  person,  but  this  defendant  and  its  officers  in  receiving 
such  application,  making  said  agreement,  and  issuing  said 
policy,  acted  under  the  full  impression  and  belief  that  said 
McLimont  was  the  owner  of  said  vessel  and  of  her  freight, 
and  that  the  said  insurance  was  effected  and  intended  to  be 
for  his  sole  account  and  benefit. 

''  This  defendant  denies  that  when  the  said  application  and 
agreement  were  made,  and  said  policy  was  issued,  the  letters 
mentioned  in  the  said  bill  of  complaint  or  any  or  either  of 
them  were  exhibited  to  this  defendant  or  to  any  of  its  officers 
or  were  seen  or  read  by  them  or  any  of  them,  or  that  the  facts 
therein  stated  were  disclosed  to  the  defendant  or  any  of  its 
officers  or  the  existence  of  any  such  letters  known  or  suspected 
until  after  the  said  vessel  was,  as  is  alleged,  lost. 

^^  This  defendant  denies,  that  when  the  said  application  and 
agreement  were  made  and  said  policy  issued,  it  was  known  to 
it  of  to  any  of  its  officers,  that  the  said  McLimont  was  an 
insurance  broker  by  pursuit  or  occupation,  or  that  any  com- 
munication to  that  effect  was  made  to  it  or  them,  or  that  there 
was  any  understanding  to  that  effect;  on  the  contrary  this 
defendant  and  its  officers  did  believe  from  the  manner  and 
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form  in  which  said  application  and  agreement  were  made,  that 
said  McLimont  was  engfiged  in  navigation,  *and  was  the  owner 
of  said  vessel  and  her  freight 

^  This  defendant  saith,  that  in  making  the  said  policy,  it  did 
intend  to  fulfil  the  agreement  for  insurance  made  with  said 
David  R-  McKay,  and  that  the  policy  does  contain  the  whole 
of  the  agreement  made  with  him  and  conforms  thereto  in  let- 
ter and  in  spirit. 

"  This  defendant  denies  it  to  be  true,  that  the  president  thereof 
has  at  any  time  declared,  that  at  the  time  of  making  the  said 
contract  he  knew  that  said  McLimont  was  an  agent  or  broker 
and  not  the  owner  of  said  vessel,  or  made  any  statement  or 
declaration  to  that  effect ;  or  that  when  application  was  made 
to  this  defendant  for  payment  of  a  loss  claimed  under  the  said 
policy,  it  ever  promised  to  pay  the  same  within  the  period  of 
sixty  days,  as  is  alleged  in  said  bill  of  complaint 

^  This  defendant  saith,  that  up  to  the  time  when  a  claim  was 
made  for  payment  upon  said  policy,  by  reason  of  the  alleged 
loss  of  said  ship,  this  defendant  and  its  officers  had  no  knowl- 
edge, information,  or  belief,  that  any  person  other  than  said 
McLimont  was  an  owner  of  or  interested  in  the  said  vessel,  or 
her  freight,  or  the  insurance  thereon ;  that  after  such  claim  was 
made,  it  appeared  on  certain  papers  exhibited  in  part  as  proofs 
of  said  alleged  loss,  that  the  said  McLimont  was  not  an  owner 
of  or  interested  therein,  that  the  said  vessel  and  freight  or  some 
parts  thereof  were  insured  elsewhere  by  previous  policies,  wjiich 
fact  was  not  disclosed  to  this  defendant  or  its  officers,  when 
the  agreement  for  insurance  was  made,  and  further  that  the 
statements  made,  as  to  the  alleged  loss  of  said  vessel,  were  not 
satisfactory  to  show  that  this  defendant  was  legally  or  equi- 
tably bound  to  pay  the  same,  if  the  said  McLimont  had  been 
the  owner  thereof. 

^  This  defendant  denies  that  there  is  any  error  or  mistake  in 
said  policy  and  insists  that  it  does  conform  to  the  intentions 
of  the  parties  between  whom  it  was  made,  that  the  defendant 
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was  informed,  if  not  in  terms-,  yet  by  the  manner  and  form  in 
which  applications  was  made  and  the  language  used  and 
believed,  that  the  said  McLimont  was  the  owner  of  the  saul 
vessel  and  freight,  that  the  said  policy  was  made  with  intent 
to  cover  his  interest  as  such,  and  not  the  interest  of  any  other 
person,  and  was  delivered  to  and  accepted  by  said  McKay  as 
conforming  to  said  application  and  agreement" 

Curtis,  J.  This  is  a  suit  in  equity,  the  object  of  which  is- 
to  correct  an  alleged  mistake  in  a  policy  of  insurance. 

On  the  7th  of  November,  1851,  the  complainant,  who  is  a 
merchant  in  Liverpool,  being  the  owner  of  a  vessel  called  the 
Liscard,  ordered  James  E.  Oliver,  his  agent  at  Quebec,  to  • 
insure,  in  New  York,  at  the  best  terms,  two  thousand  pounds 
on  the  vessel,  and  one  thousand  pounds  on  her  freight,  by 
policies  in  the  complainant's  name.  Other  insurance  on  other 
vessels  was  ordered  at  the  same  time.  James  E.  Oliver, 
through  Henry  McKay  of  Montreal,  requested  Andrew 
McLimont,  an  insurance  agent  in  New  York,  to  procure 
this  and  the  other  insurances.  On  the  28th  of  November, 
1851,  McLimont  wrote  by  mail  to  D.  R.  McKay  at  Boston,  as 
follows :  — 

"New  York,  28th  November,  1851. 

"  D.  R.  McKay,  Boston : 

"My  dear  Sir,  —  I  am  duly  favored  with  yours  of  the 
26th  instant  Contents  duly  noted,  also  telegraph  of  this  day's 
date ;  and  I  have  advised  you  by  same  conveyance  to  insure 
in  Coasters  Mutual  Company.  I  also  transmit  you  the  follow- 
ing order  to  insure  :  — 

On  ship  Liscard,  $8,000  valued  at  $16,000 

On  freight  money,  4,000      «  "  7,200 

On- ship  Wakefield,  2,000      «  «  11,200 

On  freight  money,  2,000      "  «  6,000 

$16,000  in  aU. 
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"  The  Liscard  is  a  fine  new  ship  three  years  old ;  her  des- 
tination is  Liverpool,  and  she  sailed  from  Quebec  on  the  18th 
instant.  The  Wakefield  is  also  a  fine  ship,  eight  years  old ; 
her  destination  is  Greenock,  Scotland.  She  sailed  on  the 
17th  instant  I  trust  you  will  get  these  risks  done  on  moder- 
ate terms,  but  you  are  not  limited  to  a  rate.  Do  Jhe  best  you 
can  and  lose  no  time. 

"  You  will  please  take  out  special  policies  for  these  risks, 
and  inclose  them  to  me,  paying  cash  for  the  premium,  and 
drawing  on  me  at  one  day's  sight  for  the  amount  You 
should  get  a  discount  of  five  per  cent,  on  these  premiums.  I 
get  it  from  the  offices  here,  and  I  am  told  money  is  tight  in 
Boston.  In  facty  you  must  do  your  very  best  to  get  that  dis- 
count  J  as  laUow  it  myself  when  rendering  accounts.  Nowy^as 
to  the  commission^  all  I  charge  is  one  fourth  per  cent,  upon 
amount  insured,  which  has  to  be  divided  between  your  brother 
and  myself;  but  we  always  calculate  on  a  handsome  scrip  dim- 
dend  for  these  policies,  therefore  we  shall  divide  commissions 
and  scrip.  I  am  likely  to  do  a  very  large  business  with  you, 
in  this  way,  next  year,  (if  we  are  both  spared,)  amounting, 
perhaps,  to  twenty  thousand  dollars  of  premiums,  so  that  the 
scrip  should  be  a  handsome  thing  for  both  of  us.  I  am  in 
hopes  of  seeing  you  next  month  on  this  subject.  I  have  been 
thinking,  that  if  you  saw  any  safe  chance  of  extending  your 
business  with  the  lower  pofts,  we  might  make  some  mutual 
arrangements  for  our  mutual  benefit  I  write  this  hurriedly, 
and  conclude. 

"  Yours  truly,  A.  McLxmont." 

Finding  that  mistakes  had  been  made  in  the  sums  men- 
tioned in  this  letter,  Mr.  McLimont  sent  by  telegraph,  a  despatch 
mentioning  the  order  for  insurance,  and  correcting  the  mis- 
takes therein.  This  c|^spatch  first  arrived ;  and  D.  R.  McKay 
went  with  it  to  the  office  of  the  defendants,  and  after  some 
conversation  with  the  president  of  the  Company,  concluded 
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to  wait  for  the  arrival  of  the  letter.  When  that  arrived, 
McKay  again  went  to  the  office,  saw  the  president,  and  con- 
cluded with  him  an  agreement  to  effect  the  insurance  ordered 
on  the  Liscard.  The  president  wrote  in  a  book  of  the  Com- 
pany the  following  memorandum :  — 

"  December  1, 1851.  Ship  *  Liscard.'  Quebec,  Canada,  to 
Liverpool,  England.  $10,000  on  vessel  valued  at  $20,000, 
and  $5,000  on  freight  money  valued  at  $7,200.    5]^."  • 

Before  McKay  left  the  office,  he  wrote  and  handed  to  the 
president  or  secretary,  the  following  memorandum :  — 

«A. 
"  Insure  as  follows :  — 

$10,000  on  ship  Liscard,  valued  at  $20,000. 
5,000  on  freight  of  do.      «       «*       7,200. 
"  Sailed  from  Quebec,  Canada,  for  Liverpool,  England,  on 
the  18th  November. 

<<  Also,  $2,500  on  ship  Wakefield,  valued  at  $14,000. 
2,500  on  freight  of  do.  «       **       6,000. 

<<  Sailed  from  Quebec,  for  Oreenock,  Scotland,  on  the  17th 
November.  D.  R.  McKay. 

"Boston,  Deoember  1, 1851." 

During  the  same  forenoon  a*  messenger  from  the  office 
applied  to  him  to  know  the  names  of  parties  to  be  inserted  in 
the  policies,  and  thereupon  he  wrote  and  sent  the  follow- 
ing:— 

«B. 
'<  Policies  for  D.  R.  McKay,  on  Liscard  and  Wakefield,  to 
be  made  out  on  account  of  A.  McLimont,  and  payable  to  him 
or  order." 

The  policy  in  question  was  made  and  sent  to  McKay,  pur- 
porting to  <'  cause  D.  R.  McKay,  (a  member  of  said  company, 
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pursuant  to  said  Act  and  by-laws,)  on  account  of  A.  McLi- 
mont ;  loss  payable  to  A.  McLimont,  Esq.,  hira,  or  bis  order, 
to  be  insured,  &c." 

It  is  alleged  the  vessel  and  freight  were  afterwards  totally 
lost  by  a  peril  within  the  policy,  the  complainant  being  the 
sole  owner  thereof. 

The  scope  of  the  bill  is,  to  reform  the  policy,  so  as  to  have 
it  attach  on  the  interest  of  the  complainant,  and  to  have  a 
decree  for  the  amount  due.* 

The  complainant,  through  D.  R.  McKay,  and  the  respon- 
dents through  their  president,  made  an  agreement  for  insur- 
ance, "which  preceded,  in  point  of  time,  the  writing  of  this 
policy;  and  which  the  policy  was  intended  to  imbody.  If 
the  policy,  when  drawn,  did  not  correctly  express  a  concluded 
agreement  which  had  previously  been  made,  which  agreement, 
the  policy  was  designed  by  both  parties  to  carry  into  execu- 
tion, equity  will  reform  it. 

In  this  case  the  most  material  inquiries  are,  at  what  point 
of  time  a  concluded  agreement  was  made,  what  it  was,  and 
what  were  the  rights  of  the  parties  under  it  when  the  policy 
was  made  out. 

To  a  certain  extent  there  is  no  conflict  in  the  evidence  upon 
these  subjects.  The  president  of  the  Company,  in  his  deposi- 
tion, testifies  that  he  made  an  agreement,  and  that  he  entered 
the  substance  of  it  on  the  books  of  the  Company,  in  the 
memorandum  already  given.  In  answer  to  the  fifth  and  sixth 
cross-interrogatories,  he  says :  "  There  was  a  written  applica- 
tion made,  before  it  was  decided  to  write  the  risk,  and  I  made 
a  memorandum  embracing  the  substance  of  the  application, 
after  U  was  decided  to  write  the  risk*  I  have  given  the  mem- 
orandum I  made,  in  the  words  in  which  it  stands  on  the  book 
of  the  Company."  Though  it  is  disputed  whether  a  written 
application  was  made,,  it  is  clear,  beyond  all  doubt,  that  an 
application,  either  oral  or  written,  was  made,  that  it  was 
assented  to,  and  its  substance  recorded  at  the  time  by  the 
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president  of  the  Company  in  the  memorandum  abready  given, 
This  memorandum  ascertains  the  name  of  the  vessel,  the 
sum  to  be  insured  thereon,  her  valuation,  the  valuation  of  the 
freight,  and  the  sum  to  be  insured  thereon,  the  voyage,  and 
the  premium.  Here  is  every  particular  necessary  to  be  fixed, 
in  order  to  make  a  concluded  agreement  for  a  policy  in  the 
form  and  with  the  clauses  usual  at  that  office.  The  promis- 
or was,  of  course,  to  be  the  Insurance  Company ;  the  prom- 
isee, D.  R.  McKay,  with  whom  the  contract  had  been  made. 
So  we  must  conclude  both  parties  understood  it ;  not  only  be- 
cause when  the  policy  was  made  out,  McKay's  name  was 
inserted  in  the  policy  as  the  person  insured,  but  also  because, 
in  the  absence  of  any  stipulation  to  the  contrary,  he  who 
makes  a  proposal  for  insurance,  or  any  thing  else,  which  is 
accepted,  is,  by  implication,  at  least,  taken  to  be  the  person 
contracted  with,  unless  the  contrary  is  made  to  appear. 

Here,  then,  was  a  concluded  agreement  -which  embraced 
every  essential  stipulation  to  make  a  binding  contract  for  a 
policy ;  and  it  covered  every  point  necessary  to  be  noticed, 
except  two ;  the  first  being,  a  declaration  of  the  interest,  or 
account,  upon  which  the  insurance,  when  effected,  was  to 
attach,  and  the  second,  the  person  to  whom  the  amount  of 
any  loss  should  be  made  payable. 

In  respect  to  the  last,  in  the  absence  of  any  direction  to 
pay  to  another,  the  amount  of  any  loss  would  be  payable  to 
the  person  who  was  insured.  A  failure  to  make  any  agree- 
ment, or  rather,  I  should  say,  the  omission  of  the  assured  to 
give  any  direction  on  this  subject,  would  not  prevent  the  issu- 
ing of  the  policy.  And  it  remains  only  to  inquire,  whether 
any  thing  was  at  that  time  agreed  on,  respecting  the  interest 
or  account  for  which  the  insurance  was  made ;  and,  if  not, 
what  were  the  rights  of  the  parties  In  reference  thereto.  I  am 
entirely  satisfied  that  nothing  was  agreed  on,  or  declared,  on 
this  subject,  at  the  time  the  agreement  for  insurance  was 
made.    This  results  from  the  testimony  both  of  D.  R.  McKay 
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and  the  president,  who  are  the  only  persons  having  knowledge 
of  the  subject,  and  also  from  the  written  memorandum  made 
by  both  of  them.  The  president  testifies  that  he  embraced  in 
the  written  memorandum  made  by  him  in  the  books  of  the 
Company,  the  substance  of  the  proposal.  That  says  nothing 
as  to  any  interest  or  account.  McKay  says  he  wrote  the 
paper  A.  before  he  left  the  office.  That  is  silent  on  this  point. 
I  am  aware  of  the  argument  concerning  the  inference  to  be 
drawn  from  McLimont's  letter  and  other  circumstances.  But 
the  point  at  which  I  have  now  arrived,  is  this.  When  McKay 
left  the  office,  an  agreement  for  a  policy  had  been  concluded, 
and  there  was  no  declaration  by  him  of  the  interest  or  ac- 
count for  which  the  insurance  was  effected.  Had  he,  at  that 
time,  and  before  any  thing  more  was  done,  a  complete  right 
to.  a  policy,  containing  the  elements  which  appear  in  the 
memorandum,  wherein  he  should  stand  insured,  as  ag'ent,  or 
for  whom  it  might  conceitt?  I  am  of  opinion  he  had  this  right. 
Parties  who  contract  for  policies  of  insurance  are  not  expected 
to  insert  in  the  contract  every  particular,  needful  to  be  inserted 
in  the  policy.  The  underwriters,  on  their  part,  agree  to  effect 
insurance;  the  numerous  limitations  of  their  liability  as  in- 
surers, which  appear  in  the  different  memorandums  and  other 
special  printed .  clauses  in  the  policy  are  not  mentioned. 
Their  obligation  is  understood  to  be,  to  make  out  a  policy  in 
the  usual  form,  and  containing  the  usual  clauses,  adapted  to 
the  case,  made  by  the  agreement  of  the  parties.  So  if  one 
applies  for  insurance,  makes  known  that  he  is  an  agent  only, 
and  the  Company  agrees  to  effect  the  insurance,  or  as  the 
president  of  this  Company  expres.ses  it,  to  write  the  risk,  it  is 
a  necessary  implication  that  such  words  shall  be  inserted  in 
the  policy,  as  are  usually  inserted  in  such  cases,  and  as  are 
necessary  to  make  a  binding  contract.  It  is  to  be  presumed, 
that  the  under>xTiters  intend  to  earn  their  premium,  and  there- 
fore that  they  expect  and  desire  that  the  insurance  should 
attach   upon  some  interest,  and  understand  and  agree,  if  a 
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known  agent  applies  for  insurance,  that  the  formula,  usually 
inserted  when  an  agent  obtains  insurance,  and  which  is  neces- 
-sary  to  the  assumption  of  the  risk,  shall  be  in  the  policy, 
when  it  is  drawn.  I  think  it  may  safely  be  laid  down,  that 
when  a  contract  is  made  for  a  policy,  whatever  clause  is  usu- 
ally inserted  in  policies,  by  reason  of  a  given  state  of  facts, 
and  which  it  is  necessary  to  insert  to  adapt  the  policy  to  that 
state  of  facts,  both  parties  will  be  understood  as  agreeing  to 
have  inserted,  if  they  are  both  apprised  of  that  state  of  facts, 
and  contract  in  reference  to  it 

That  it  is  usual,  and  necessary,  to  insert  in  policies  of  in- 
surance effected  by  agents  in  their  own.  names,  a  declaration 
that  they  are  insured  as  agents,  or  for  whom  it  may  concern, 
or  some  equivalent  words,  or  to  declare  specially  on  whose  ac- 
count the  insurance  is  made,  will  hardly  be  controverted. 
That  it  was  known  to  both  McKay  and  the  president  of  the 
Company,  that  he  was  acting  as  an  agent  merely,  that  he  him- 
self had  no  interest  upon  which  the  insurance  could  attach, 
and  that  v/hen  the  Company  agreed  to  write  the  risk,  they  con- 
tracted to  insure  property  which  belonged  to  some  principal 
of  McKay,  is  admitted  on  all  hands. 

The  result  seems  to  me  to  be,  that  before  McKay  had  .sent 
his  second  memorandum  (paper  B.)  he  •  had  a  complete  right 
to  a  policy  insuring  him  as  agent,  or  for  whom  it  might  con- 
cern, or  declaring  specially  his  principal.  In  other  words,  I 
consider  the  right  of  McKay  under  this  contract,  to  have  been 
a  right  to  a  policy  upon  the  Liscard  and  freight,  on  a  voyage 
from  Quebec  to  Liverpool,  for  the  sums,  and  under  the  valu- 
ations, and  at  the  rate  of  premium  mentioned  in  the  memo- 
randum on  the  books  of  the  Company.  And  that  as  no  dec- 
laration was  made  by  McKay  at  the  time  the  contract  was 
made,  respecting  the  interest  upon  which  the  insurance  was 
to  attach,  he  had  the  power,  either  to  leave  that  point  open  in 
the  policy,  by  having  it  made  for  whom  it  might  concern,  or 
to  declare  the  interest,  and  have  it  inserted,  in  terms,  in  the 
policy. 
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It  was  at  this  point,  and  in  the  exercise  of  this  power,  that 
the  mistake  was  made. 

I  do  not  consider  it  a  broad  question,  whether  a  mistake 
was  made  in  reducing  to  writing  an  oral  contract  for  insur- 
ances, as  it  has  been  treated  at  the  bar ;  but  a  much  narrower 
question,  whether  a  mistake  was  made,  in  the  execution  of  a 
power  belonging  to  one  of  the  parties,  to  declare  the  interest 
upon  which  the  insurance  should  attach. 

Such  a  mistake,  when  occurring  in  the  execution  of  a  simi- 
lar power  reserved  in  a  policy^  has  been  allowed  to  be  correct- 
ed even  at  law.  In  Robinson  v.  Touray  insurance  was  made 
on  the  17th  of  July,  at  and  from  Archangel  to  Great  Britain, 
on  goods  to  be  thereafter  valued  and  declared.  On  the  16th 
of  October,  the  brokers  declared  in  writing,  that  the  interest 
attached  on  goods  on  board  two  vessels  named  in  the  memo- 
randum, and  the  underwriters  put  their  initials  to  it.  Subse- 
quently, it  was  ascertained  by  the  brokers,  that  their  principals 
liad  no  goods  on  board  those  vessels ;  and  they  called  on  the 
defendant  to  correct  the  mistake,  and  declared  the  insurance 
attached  on  goods  on  board  the  America.  Th.e  defendant  re- 
fused to  assent  Lord  EUenborough  was  of  opinion  that  the 
declaration  of  interest  did  not  require  an  assent  on  the  part  of 
the  underwriter;  that  the  contract  was  complete  when  the 
policy  was  signed ;  that  the  declaration  of  interest  was  merely 
the  exercise  of  a  power  reserved  to  the  assured;  and  if  a 
blunder  was  made,  it  could  be  conected.  Of  this  opinion 
was  the  Court  of  King's  Bench,  when  a  rule  to  show  cause 
was  applied  for.    5  Camp.  R.  157  ;  1  M.  &  S.  217. 

To  state  fully  and  precisely  the  grounds  upon  which  I  think 
this  case  rests,  I  should  say  that  when  a  complete  contract  for 
a  policy,  is  made  by  a  known  agent,  and  nothing  is  said  re- 
specting any  declaration  of  interest,  the  contract,  is  to  insure 
the  property  of  his  principal,  and  in  order  that  this  contract 
may  take  effect,  power  is  impliedly  reserved  to  the  agent 
specially  to  declare  the  interest  upon  which  the  insurance  is 
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to  attach,  and  to  have  such  declaration  inserted  in  the  policy, 
when  drawn,  or  to  have  the  policy  drawn  so  as  to  insure  him 
as  agent,  leaving  the  declaration  of  interest  to  be  made  after- 
wards, in  case  of  loss.  Either  is  within  the  known  usage  of 
agents  and  underwriters ;  and  the  conduct  of  the  respondents 
in  sending  to  McKay  to  obtain  this  declaration,  and  of  McKay 
in  making  it,  show,  if  any  proof  were  needed,  that  it  was  un- 
derstood by  both,  he  possessed  this  power.  And  when  a  mis- 
take was  made  in  declaring  the  interest,  it  was,  as  Lord  Ellen- 
borough  said,  a  mistake  in  executing  a  power  reserved  to  the 
agent  by  a  complete  and  binding  contract,  in  which  power  the 
underwriter  has  no  interest^  save  that  it  should  be  rightly  exe- 
cuted, so  that  he  may  obtain  the  premium,  and  have  a  valid 
title  to  retain  it,  and  over  which  he  can,  justly,  exercise  no 
control. 

It  will  thus  be  perceived  that  the  grounds  on  which  I  rest 
the  decree  in  this  case,  are  free  from  all  doubt  in  point  of  fact. 
It  is  a  point  much  contested,  whether  McKay  showed  to  the 
president  the  letter  of  McLimont,  and  made  him  acquainted 
with  its  contents,  so  as  to  apprise  him  that  McLimont  was 
merely  an  agent.  But  however  this  may  be,  there  is  no  doubt 
whatever,  that  the  president  knew,  that  McKay  was  acting  as 
an  agent,  that  the  interest  to  be  covered  was  not  his,  and  that 
no  agreement  was  made,  when  the  contract  for  the  policy  was 
completed,  and  McKay  left  tJie  office,  to  confiqe  the  insurance 
to  the  interest  ^>f  any  .particular  person,  or  in  any  way  to  re- 
Btrain  the  power  which  belonged  to  the  agent,  rightly  and  tru- 
ly to  declare  the  intejest,  so  as  to  make  the  insurance  effect- 
ual, in  behalf  of  his  superior,  whoever  he  might  be.  When 
the  messenger  of  the  defendants  came  to  McKay  afterwards, 
ihe  was  then,  for  the  first  time,  called  on  to  execute  this  power. 
That  be  knew  McLimont  was  .not  the  owner,  and  did  not  in- 
tend to  cover  his  interest,  but  the  interest  of  McLimonfs  prin- 
cipal, I  cannot  d«ubt.  He  made  a  blunder  in  declaring  the 
insurance  to  be  for  McLimont's  account ;  and  in  my  opinion. 
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eqaity  and  good  conscience  require  it  to  be  corrected,  and  the 
policy  reformed.  That  Courts  of  Equity  possess  the  authori- 
ty to  correct  mistakes  in  policies  of  insurance,  even  to  the  ex- 
tent of  changing  the  most  material  clauses  therein,  which  are 
the  subjects  of  special  agreement  in  each  case,  has  not  been 
controverted,  and  is  too  well  settled  to  admit  of  doubt  Mot' 
teux  V.  The  LondL  Ass,  Co.  1  Atk.  545 ;  Collett  v.  Morrison^  12 
Eng.  L.  &  Eq.  171 ;  Phoenix  Fire  Ins.  Co.  v.  Gumee^  1  Paige, 
278.  It  is  to  be  done  only  with  great  caution,  and  upon  such 
proof  as  is  entirely  satisfactory.  But  there  is  a  considerable 
difference  between  the  reformation  of  a  written  contract  and 
the  correction  of  mistakes  in  the  execution  of  powers.  In  the 
latter  class  of  cases,  courts  interfere  much  more  readily,  and 
upon  the  footing  of  presumed  intention.  1  Sto.  Eq.  Jur.  § 
169-179 ;  2  Sugden  on  Powers,  94  ;  Ashurst  \.  Mia,  7  Hare, 
502. 

But  I  do  not  think  it  necessary  in  this  case  to  press  the 
power  of  the  Court  at  all  beyond  the  narrowest  limits  which 
have  been  assigned  for  the  correction  of  mistakes ;  because  I 
proceed  wholly  upon  evidence  in  which  there  is  no  conflict, 
and  upon  those  rights  and  duties  which  are  the  legal  results 
of  the  admitted  relations  of  the  parties,  and  of  the  contract 
evidenced  by  the  written  memoranda  which  preceded  the 
policy. 

It  has  been  argued  that  McLimont  was  not  authorized  to 
procure  insurance  io  Boston ;  nor  in  any  name  but  that  of  the 
complainant;  and  that  be  and  McKay  intentionally  departed 
from  their  instruction  in  this  last  particular,  and  had  the  policy 
made  out  insuring  McKay  on  account  of  McLimont,  so  that 
they  might  share  the  scrip  dividends  made  by  this  Mutual  In- 
surance Company,  in  fraud  of  the  complainant. 

This  requires  examination.  Not  that  I  think  it,  of  itself, 
important,  that  the  agent  deviated  from  his  instructions,  in 
the  particulars  mentioned ;  because  a  subsequent  ratification 
by  his  principal,  even  after  a  loss,  would  remove  the  difficulty ; 
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Routh  V.  Thompson^  13  East,  274 ;  Hagedom  v.  Oliverson^  2 
M.  &  S.  485;  and  this  bill  of  complaint  itself  affords  the 
necessary  evidence  of  ratification.  Finney  et  aL  v.  The  Fair- 
haven  Ins.  Co,  5  Met  192 ;  Same  v.  The  Bedford  Commercial 
Ins.  Co.  8  Met.  350.  Nor  have  these  respondents  any  thing 
to  do  with  a  fraud,  practised,  or  attempted,  by  an  agent  of 
the  complainant  on  him;  that  being,  as  to  them,  res  inter 
alios. 

But  the  effect  of  these  circumstances  on  the  case,  if  any, 
arises  from  their  bearing  on  the  intent  of  McKay;  and  in  this 
point  of  view,  and  upon  the  facts  which  clearly  appear,  the 
argument  must  be  this:  McLimont  intended  to  obtain  insur- 
ance for  account  of  Oliver,  the  complainant ;  McKay  intended 
to  obtain  it  for  McLimont's  principal,  not  knowing  who  he 
was;  but  they  desired  to  place  themselves  in  a  position  in 
which  they  would  have  the  benefit  of  the  scrip  dividends; 
and  therefore,  when  McKay  came  to  execute  the  power  to 
declare  the  interest,  he  purposely,  and  not  by  any  mistake, 
declared  it  in  McLimont.  If  this  were  so,  a  Court  of  Equity 
could  not  treat  an  attempted  fraud  as  an  innocent  mistake; 
and  though  the  principal,  in  such  a  case,  would  be  in  no  fault, 
it  could  not  relieve  him,  but  must  leave  him  to  his  remedy 
against  his  agent 

But  this  is  a  charge  of  meditated  fraud ;  and  it  is  incum- 
bent on  the  respondents  to  make  it  out  in  proof.  Primd  fade 
this  is  a  case  of  mistake  by  McKay.  For  he  was  apprised, 
by  McLimont's  letter,  that  the  insurance  was  not  to  be  for  his 
account  Indeed,  the  very  ground  taken  by  the  respondents 
assumes  this;  for  they  say;  he  and  McLimont,  designed  to  get 
the  scrip  dividends  to  their  own  use,  or  that  McKay  designed 
to  assist  McLimont  to  do  so,  in  fraud  of  his  principal. 

If  McKay  knew  McLimont  had  a  principal,  and  that  the 
insurance  was  meant  to  attach  on  the  principal's  prop- 
erty, and  obtained  a  policy  in  such  a  form  that  it  would 
not  attach  on  the  property  of  McLimont's  principal,  this  de- 
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parture,  from  the  sole  object  of  his  agency,  must  either  have 
been  intentional,  or  unintentional ;  if  the  latter,  it  was  a  mis- 
take ;  if  the  former,  a  fraud ;  and  this  is  not  to  be  presumed, 
but  must  be  proved  by  the  respondents  who  allege  it. 

Without  going  over  the  evidence  in  detail,  it  is  sufficient  to 
say,  that  I  am  not  satisfied  the  insertion  of  McLimont's 
name,  as  the  person  for  whose  account  the  insurance  was 
made,  or  the  omission  to  add  the  words,  as  agent,  or  for  whom 
it  may  concern,  was  intentionally  done,  for  the  purpose  al- 
leged by  the  respondents. 

In  the  first  place,  the  only  communication  between  McLi- 
mont  and  McKay,  which  could  have  led  to  this  asserted  fraud- 
ulent concert,  is  the  letter  of  McLimont  above  copied ;  cer- 
tainly this  shows,  clearly,  an  intention  to  take,  to  his  own 
account,  or  to  share  with  McKay,  the  scrip  dividends,  as  part 
of  the  profits  of  the  agency  of  obtaining  insurance. 

Speaking  in  reference  to  one  of  these  Mutual  Insurance 
Companies,  I  understand  the  scrip  dividends  to  be,  the  evi- 
dences of  that  share  of  the  profits  of  the  Company,  during  a 
fixed  period,  to  which  each  person,  obtaining  insurance  during 
that  period,  is  entitled,  under  the  charter  and  by-laws,  in  pro- 
portion to  the  amount  of  premium  which  he  has  contributed 
to  the  funds  of  the  Company.  And  if  this  be  the  correct  view 
of  it,  I  have  no  hesitation  in  saying  that  the  principal  who 
orders  the  insurance,  and  whose  money  pays  the  premium,  on 
account  of  which  the  dividend  of  profits  is  made,  is  the  party 
equitably  entitled  to  those  profits;  and  I  should  hesitate  long 
before  I  sanctioned  any  usage,  or  allowed  effect  to  any  sup- 
posed consent  of  the  principals,  to  permit  the  agents  to  take 
such  profits  to  their  own  use.  I  do  not  say  that  it  would  be 
impossible  to  make  out  such  a  usage,  or  to  show  a  practice 
which  would  induce  a  legal  conviction  that  the  principal  had 
consented  to  part  with  what  justly  belongs  to  him ;  I  cannot 
express  an  opinion  on  that  question  till  it  is  before  me,  with 
all  the  lights  which  belong  to  it     But  in  this  case,  and  upon 
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the  facts  now  before  me,  there  is  no  pretence  for  saying  that 
these  profits  belonged  to  the  agents ;  and  any  attempt  on  their 
part,  secretly  to  appropriate  them  to  their  own  use,  would  be 
a  fraud  on  their  principal. 

But  though  it  does  appear  that  McLimont  probably  in- 
tended to  take  the  expected  scrip  dividend,  if  any,  on  account 
of  this  policy  to  his  own  use,  or  to  share  it  with  McKay,  it 
does  not  appear  that  he  intended  to  do  it  secretly,  or  other- 
wise than  with  the  consent  of  his  principal.  Indeed  it  is 
difficult  to  perceive  how  he  could  have  done  so ;  for  the  policy 
was  to  go  into  the  hands  of  the  principal,  and  that  must  show 
him  that  the  insurance  was  made  by  a  mutual  company,  and 
how  it  was  effected.  Besides,  there,  is  no  connection  between 
the  power  over  the  scrip  dividends,  or  the  right  to  them,  and 
the  declaration  that  the  insurance  was  for  the  account  of  Mc- 
Limont. As  appears  from  the  testimony  of  the  secretary  of 
the  Company,  McKay,  who  was  insured,  and  thereby  became 
a  member  of  the  Company,  was  the  person  to  whom  the  Com- 
pany would  account  for  any  such  dividends,  whether  he  de- 
clared the  interest  in  McLimont,  or  the  complainant. 

It  is  further  urged  by  the  defendant's  counsel,  that  McKay 
gave  a  direction  in  writing  to  have  the  policy  made  for  account 
of  McLimont;  that  the  defendants  assented,  and  made  it  so; 
that  it  is,  therefore,  in  point  of  fact,  just  what  the  parties  in- 
tended it  should  be ;  and  if  they,  or  one  of  them  was  mistaken 
in  the  legal  effect  of  what  they  purposely  did,  equity  will  not 
relieve. 

It  is  true,  as  settled  by  the  Supreme  Court  in  Hunt  v.  RoiiS' 
manier,  1  Peters,  1,  that  the  inquiry  in  all  these  cases  must  be, 
not  how  the  parties  intended,  or  expected,  an  instrument  to 
operate,  but  what  they  intended  it  to  be.  But  there  is  a  wide 
distinction  between  a  case  where  an  instrument  is,  what  the 
parties  agreed  it  should  be,  but  its  legal  effect  is  unexpected, 
and  a  case  where  an  instrument  was  designed  to  carry  into  effect 
an  existing  binding  agreement,  but  by  mistake  fails  to  do  so. 
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In  the  former  case  the  party  never  had  a  right  to  any  thing 
more  than  he  has  got.  He  may  be  disappointed  in  finding 
that  what  he  acquired  was  less  valuable  than  he  expected,  but 
he  acquired  all  he  bargained  for,  and  there  is  no  ground  upon 
which  a  Court  of  Equity  can  give  him  any  thing  more.  On 
the  contrary,  in  the  latter  case,  the  party  had  a  complete  right, 
by  an  existing  contract,  to  something  which,  by  mistake,  he 
has  failed  to  get  And  this  contract,  and  the  right  under  it, 
still  subsists,  int point  of  equity;  because,  though  the  parties 
attempted  to  execute  the  contract,  by  mistake  they  failed  to 
execute  it ;  and  therefore  a  Court  of  Equity  interposes,  and  upon 
the  footing  of  an  existing  contract,  unexecuted,  proceeds  to 
put  the  party  in  that  condition,  to  which  his  contract  entitles 
him. 

And  in  this  class  of  cases  I  apprehend  it  is  wholly  imma- 
terial whether  the  party  has  failed  to  obtain  that  to  which  he 
was  entitled  through  a  mistake  of  fact  or  of  law. 

Suppose  a  contract  in  writing,  for  a  valuable  consideration, 
to  convey  a  tract  of  land  ;  and  through  mutual  mistake  of  the 
law,  some  legal  formality  is  omitted,  which  renders  the  deed 
inoperative.  Inasmuch  as  a  Court  of  Equity  would  have  de- 
creed specific  performance  of  that  contract  if  no  deed  at  all 
had  been  given,  so  it  will  gfve  effect  to  the  contract  by  reform- 
ing an  invalid  deed.  Findlay  et  aL  v.  Hyndej  1  Peters,  241. 
In  Hunt  V.  JRousmanier  a  position  is  laid  down  which  precisely 
covers  this  point  "  Where  an  instrument  is  drawn  and  exe- 
cuted, which  professes,  or  is  intended  to  carry  into  execution 
an  agreement,  whether  in  writing  or  by  parol,  previously 
entered  into,  but  which,  by  mistake  of  the  draftsman,  either  of 
fact  or  law,  does  not  fulfil,  or  violates  the  manifest  intention 
of  the  parties  to  the  agreement,  equity  will  correct  the  mistake 
so  as  to  produce  a  conformity  of  the  instrument  to  the  agree- 
ment'' 

Now  here  was  a  previous  agreement  to  insure  property  of 
McKay's  principal.     The  president  of  the  Company  says  he 
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supposed  McLimont  to  be  that  principal.  If  so,  he  was.  mis- 
taken in  point  of  fact;  but  his  mistake  .is  not  iraportant^ 
because  it  was  respecting  a  matter  which  was  not  a  subject 
of  stipulation  between  the  parties,  but  only  of  the  exercise  of 
a  power  by  one  of  them.  McKay,  either  intended  to  have  the 
secretary  insert,  after  the  words  "  for  account  of  McLimont," 
the  words  "  as  agent,"  or  "  for  whom  it  may  concern,"  or  he 
was  ignorant  that  those  words  were  necessary  to  make  the 
policy  an  effectual  execution  of  the  contract  t9  insure  the  prop- 
erty of  his  principal ;  in  the  last  event  it  was  a  mistake  of  law 
by  McKay,  whereby  he  failed  to  obtain  effectual  insurance  on 
the  property  of  his  principal,  to  which  he  was  entitled,  under 
his  contract  with  the  Company ;  in  the  former  event  it  was  an 
omission,  by  the  secretary,  in  consequence  of  ignorance  of  the 
fact  that  McLimont  was  an  agent  merely,  which  omission, 
McKay  did  not  perceive,  or  have  corrected  at  the  time,  and  so 
the  policy,  as  drawn,  failed  to  execute  the  agreement 

My  opinion  is,  that  the  complainant  is  entitled  to  a  decree 
to  reform  the  policy ;  but  as  the  defendants  contest  their  lia- 
bility under  the  policy,  when  reformed,  an  issue  must  be  put 
to  the  jury  to  And  whether  the  defendants  are  liable  for  any 
thing,  and  if  so,  for  how  much,  under  the  policy  as  reformed. 

S,  Bartlett  and  Thaxier^  for  the  complainants. 

JFl  G  Lorinffy  contra. 
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LoKiNG  Snow,  Appellant^  vs.  Edward  Wope. 

If  the  shipping  articles  do  not  sufficiently  describe  the  voyage,  the  seaman  may 
leave  the  vessel  at  any  time ;  and  if  the  master  imprison  him  because  he  refuses 
to  remain  and  do  doty  on  board,  this  is  a  tort. 

A  description  of  a  voyage  in  the  articles,  as  being,  "  from  the  port  of  Boston  to 
Valparaiso,  and  other  ports  in  the  Pacific  Ocean,  at  and  from  thence  home,  direct, 
or  via  ports  in  the  East  Indies,  or  Europe,"  is  not  a  compliance  with  the  require- 
ment of  the  1st  section  of  the  Act  of  July  20,  1790,  (1  Stat,  at  Large,  131,)  and 
the  contract  is  void  by  the  10th  article  of  the  Ist  section  of  the  Act  of  July  20 
1840,  (ft  Stat,  at  Large,  395). 

The  power  of  the  master  to  imprison  the  seamen  on  shore,  held  not  to  exist  in  this 
case. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  The  appellee,  Edward  Wope,  filed  his  libel  in  the 
District  Court,  against  Loring  Snow,  alleging  that  the  latter 
was  master  of  the  ship  Loochoo,  on  a  voyage  from  Boston  to 
Valparaiso ;  that  the  libellant  was  a  mariner  on  board,  and  was 
entitled  to  be  discharged  on  arrival  at  Valparaiso ;  that  he 
there  requested  the  master  to  discharge  him,  and,  instead  of 
doing  so,  the  master  caused  him  to  be  imprisoned  by  the  local 
authorities  on  shore,  for  the  space  of  thirty-four  days,  in  a 
common  prison  of  the  place ;  and  when  brought  on  board,  at 
the  expiration  of  that  time,  in  order  to  compel  him  to  do 
duty  on  the  passage  to  the  United  States,  confined  him  in 
irons  without  food  for  the  space  of  about  twenty-four  hours. 
Both  the  confinement  in  the  prison,  on  shore,  and  afterwards 
on  shipboard,  are  admitted;  and  the  alleged  justification  is, 
that  the  libellant,  being  bound  to  continue  on  board  and  do 
his  duty  as  a  mariner,  insisted  on  being  discharged  at  Val- 
paraiso, and  refused  to  do  any  more  duty  on  board ;  and  the 
imprisonment  on  both  occasions  was  resorted  to  necessarily, 
as  a  means  to  reduce  the  libellant  to  due  subordination.  The 
first  question  is,  whether  the  libellant  waB  entitled  to  his  dis- 

VOL.  n.  26 
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charge  at  Valparaiso;  for,  if  he  was,  the  imprisonment  on 
shore  and  on  shipboard,  was  illegal.  I  am  of  opinion  he  was 
entitled  to  his  discharge. 

By  the  1st  section  of  the  Act  of  Congress  of  July  20, 
1790,  it  is  provided,  that  the  master  of  such  a  vessel  as  this, 
bound  on  a  foreign  voyage,  shall  make  an  agreement,  in  writ- 
ing or  print,  with  every  seaman  or  mariner,  "declaring  the 
voyage  or  voyages,  term  or  terras  of  time,  for  which  such 
seaman  or  mariner  shall  be  shipped."  And  if  the  seaman 
shall  not  have  signed  such  a  contract,  he  is  declared  not  bound 
by  the  regulations,  nor  subject  to  the  penalties  of  the  Act. 
The  Act  of  Congress  of  July  20,  1840,  in  the  tenth  article  of 
its  first  section,  declares:  "All  shipments  of  seamen  made 
contrary  to  this  and  other  Acts  of  Congress^  shall  be  void; 
and  any  seaman  so  shipped  may  leave  the  service  at  any 
time,"  &c. 

The  articles  signed  by  "Wope,  describe  the  voyage  to  be, 
"  from  the  port  of  Boston  to  Valparaiso,  and  other  ports  in 
the  Pacific  Ocean,  at  and  from  thence  home,  direct,  or  via 
ports  in  the  East  Indies,  or  Europe."  It  would  have  been 
within  this  description,  after  leaving  Valparaiso,  to  sail  to  any 
number  of  ports  in  the  Pacific  Ocean,  then  to  visit  in  succes- 
sion every  port  in  the  East  Indies,  or  in  Europe,  and  to 
occupy  such  time  in  their  passages  and  in  staying  in  the 
different  ports,  as  the  master,  under  the  directions  of  the 
owner  of  the  ship,  might  think  fit  It  is  manifest  that  no 
definite  and  specific  voyage,  nor  even  any  limited  number  of 
voyages,  is  here  described ;  but  liberty  exists,  to  carry  on  any 
number  of  voyages,  during  such  time  as  the  vessel  may  last, 
at  the  discretion  of  the  master,  provided  that  the  first  port  to 
which  the  vessel  goes  irf  Valparaiso,  and  her  ultimate  port  of 
destination  is  Boston.  These  are  the  only  fixed  termini,  and 
between  them,  there  are  no  limits  of  time,  and  scarcely  any  of 
space.  If  this  is  a  sufficient  description  to  satisfy  the  require- 
ment of  the  Act,  it  is  an  idle  requirement,  and  affords  no  pro- 
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tection  to  the  seamaa.  It  leaves  him  bound  for  a  service, 
which  is  not  perpetual,  only  because  the  vessel  may  not  last 
as  long  as  his  life ;  or  it  may  be  the  pleasure  of  the  master  or 
owner  to  terminate  it  by  a  return  to  the  home  port  of  the 
vessel.  Now  I  cannot  concur  in  the  opinion  of  Judge  Hop- 
kinson,  (Gilpin's  R.  226,)  that  when  articles  contain  too 
broad  a  description  of  a  voyage  to  satisfy  the  requirement  of 
the  Act  of  Congress,  a  Court  of  Admiralty  will  take  care 
that  an  oppressive  use  is  not  made  of  4t,  but  that  as  long  as 
the  master  does  only  what  the  Court  thinks  reasonable,  under 
such  articles,  the  seaman  cannot  leave  the  service.  Indepen- 
dent of  the  express  provisions  of  the  Act  of  1840,  I  should 
'  prefer  the  contrcuy  opinion  of  Judge  Ware,  (Ware's  R.  437). 
But  ander  the  Act  of  1840,  I  take  it  to  be  clear,  that  if  the 
owner  or  master  has  not  obeyed  the  Act  of  1790,  in  describ- 
ing the  voyage  or  voyages  in  the  articles,  the  seaman  may 
leaye  the  service  at  any  time.  In  my  opinion,  it  was  not 
obeyed  in  this  case. 

1  feel  no  inclination  to  strain  after  a  construction  of  the 
description  of  the  voyage,  which  might  by  possibjlity  bring  it 
within  the  Act  of  Congress.  The  master  or  owner  chooses 
his  own  phraseology,  and  should  take  care  to  use  such  as  will 
not  give  rise  to  any  suspicion,  that  he  designed  to  have  the  con- 
tract vague,  to  leave  him  the  more  power  over  the  men.  The 
policy  of  the  law  forbids  this.  I  know  many  commercial  en- 
terprises are  so  undefined  at  their  outset,  that  they  cannot  be 
described  by  precise  geographical  limits.  Such  are  most 
whaling  voyages.  But  some  description  of  the  character  of 
the  voyage,  or  the  term  of  time  not  to  be  exceeded,  can,  with 
due  care,  give  to  these  contracts  that  certainty,  which  justice 
to  the  men,  as  well  as  the  positive  demands  of  the  Act  of 
Congress,  require. 

My  opinion  therefore  is,  that  Wope  was  entitled  to  his  dis- 
charge when  he  requested  it,  and  consequently  that  his  impris- 
onment was  illegal, 

Bat  if  he  had  not  been  entitled  to  it^  I  should  still  be  of 
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opinion,  that  the  roaster  committed  a  tort,  by  confining  him 
on  shore  in  the  common  prison.  The  consul  of  the  United 
States  for  that  port  was  absent.  His  clerk  came  on  board  and 
saw  the  libcllant,  and  told  him  he  was  not  entitled  to  his  dis- 
charge, and  appears  to  have  aided  the  master  to  procure  the 
interposition  of  the  local  authorities.  If  this  had  been  done 
by  the  consul,  under  the  powers  conferred  on  him  by  the  Act 
of  Congress  of  July  20,  1840,  and  there  was  no  illegality  in 
the  conduct  of  the  mftister  in  applying  to  him  for  his  action  in 
the  matter,  then,  as  was  held  by  this  Court  in  Jordan  v.  WU" 
liams,  1  Curtis,  69,  the  master  would  not  have  been  liable  for 
such  imprisonment.  But  no  one  but  a  duly  appointed  consul 
or  commercial  agent  of  the  United  States,  is  intrusted  by  the 
Act  of  Congress,  with  power  to  employ  the  local  authorities  to 
check  insubordination.  No  justification  can  be  found  in  the 
act  of  the  clerk  or  assistant  of  the  consul.  The  master  must 
rely  in  this  case  upon  the  authority  with  which  he  is  clothed, 
by  the  marine  law,  to  imprison  his  men;  and  if  it  had  been 
true,  that  the  libellant  was  bound  to  continue  on  board  and  do 
duty,  and  that  he  insisted  on  his  discharge  and  refused  duty, 
no  case  existed  for  confining  him  in  a  foreign  jail ;  especially 
in  such  a  prison  as  is  described  by  the  testimony  in  this  case. 
It  is  suggested,  that  the  vessel  was  lying  in  a  roadstead,  taking 
in  cargo,  and  that  people  from  the  shore  were  frequently  on 
board ;  and  that  four  others  of  the  men  were  combined  with 
the  libellant,  and  also  refused  duty.  But  the  crew  and  oflSi- 
cers  were  twenty-one,  all  told ;  there  was  no  insubordination 
among  the  rest  of  the  crew;  nor  was  there  any  difficulty  with 
these  men,  save  that  they  claimed  a  right  to  be  discharged,  as 
they  alleged,  pursuant  to  the  contract  made  with  them  in 
Boston.  Under  these  circumstances,  there  was  no  such  neces- 
sity for  removing  the  men  on  shore,  and  confining  them  in  the 
common  prison  of  the  place,  as  can  justify  the  master  in 
doing  so.  I  have  not  thought  it  necessary  to  investigate 
minutely,  the  question  whether  the  libellant  was  entitled  to 
his  discharge  at  Valparaiso,  by  virtue  of  a  stipulation  to  that 
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efTect  made  by  him  with  the  shipping  master,  at  the  time  he 
signed  the  articles,  and  which  he  believed  the  shipping  master 
put  down  on  the  articles.  The  testimony  on  this  point  is  con- 
flicting, and  the  phraseology  of  the  articles,  standing  by  itself, 
is  equivocal.  If  I  were  obliged  to  decide  either  way,  I  should 
probably  say  that  I  was  not  dissatisfied  with  the  finding  of 
the  District  Judge  on  this  subject.  But  I  am  convinced  the 
libellant  believed  he  was  entitled  to  his  discharge,  and  on  the 
other  hand  that  the  master  had  no  knowledge  of  the  special 
stipulation  on  which  the  libellant  relied ;  and  that  the  master 
acted  in  good  faith,  in  refusing  to  discharge  him.  As  the 
master  committed  a  tort,  be  must  pay  such  damages  as  to  in- 
demnify the  libellant,  even  though  he  acted  under  the  belief 
that  he  was  doing  his  duty.  I  must  say,  however,  that  his 
omission  to  visit  the  men,  while  at  the  prison,  and  his  total 
neglect  of  their  necessities  there,  which  is  not  satisfactorily  ac- 
counted for,  in  my  judgment  aggravates  his  wrong.  But  I 
shall  not  disturb  the  decree  of  the  District  Court  as  it  respects 
the  amount  of  damages.  In  an  action  of  tort,  when  the  dam- 
ages are  within  the  sound  discretion  of  the  Court,  of  the  first 
instance,  either  some  error  in  principle,  or  a  pretty  wide  depart- 
ure from  my  individual  views  respecting  their  amount,  would 
alone  induce  me  to  reverse  a  decree,  in  order  to  change  the 
damages.  I  perceive  no  such  departure,  and  no  such  error  in 
this  case.  By  an  amendment,  the  libellant  claims  additional 
damages  for  bringing  him  to  Boston,  and  leaving  him  here  in- 
stead of  at  Valparaiso.  But  it  was  admitted  that  wages  had 
been  sued  for  and  recovered  for  the  entire  voyage;  and  I  think 
this  prevents  the  libellant  from  treating  the  master  as  a  wrong- 
doer, in  bringing  him  to  Boston,  instead  of  leaving  him  at 
Valparaiso. 

The  decree  of  the  District  Court  is  affirmed,  with  six  per 
cent  damages,  and  costs. 

Dehon^  for  the  appellant 

a  O,  ThomcLSj  contra. 

26* 
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William  T.  Mkrryfibld  et  al.  vs.  Edwin  Jones. 

A  Conrt  of  Equity  cannot  order  the  complainant  and  his  sureties  on  an  injunction 
bond,  to  paj  the  damages  sustained  by  reason  of  the  injunction.  The  defendant 
must  resort  to  an  action  on  the  bond. 

Qfuxre,  whether  Congress  could  confer  such  a  power. 

R.  H.  Dana,  Jr.,  in  behalf  of  Jones,  moved  the  Court  to  re- 
fer to  a  Master,  the  question,  how  much  damage  Jones  had 
suffered  by  reason  of  temporary  injunction,  restraining  him 
from  using  a  machine  alleged  to  be  patented  ;  and  that  the 
complainants,  and  their  sureties,  in  a  bond,  conditioned  to  pay 
to  Jones  any  damages  he  might  suffer  by  reason  of  that  in- 
junction, if  fifially  determined  not  to  be  rightful,  might  be  de- 
creed to  pay  the  same.  And  he  showed  that  the  bill  liad 
been  dismissed,  and  the  injunction  dissolved. 

The  motion  was  resisted  by  Brig/iamy  for  the  complain- 
ants. 

Curtis,  J.  It  is  not  incident  to  the  general  powers  of  a 
Court  of  Equity  to  proceed  against  the  principals  and  sureties 
on  such  a  bond,  and  enforce  payment  of  the  damages  secured 
by  its  condition,  by  a  decree.  It  would  be  a  convenient^  and, 
perhaps,  a  proper  power,  to  be  conferred  on  the  Courts  of  the 
United  States  by  Congress.  In  Hiriaft  v.  Ballon^  9  Peters, 
156,  it  was  held  that  by  virtue  of  a  rule  of  the  State  Courts 
of  Louisiana,  adopted  under  the  Act  of  Congress  of  May  26, 
1824,  (4  Stat,  at  Large,  62,)  by  the  Circuit  Court  of  the  Uni- 
ted  States,  there  might  be  a  summary  judgment  against  the 
principal  and  sureties  in  an  appeal  bond  at  law.  The  objec- 
tion that  a  suit  on  a  bond  is,  in  its  nature,  a  suit  at  the  com- 
mon law,  and  so  that  a  right  to  a  trial  by  jury  is  conferred  by 
the  seventh  amendment  of  the  Constitution,  seems  XK>t  to  have 
.been  overlooked  in  that  .case;  though  bow  far  it  was  consid- 
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ered  does  not  appear.  If  not  determined,  it  is  a  grave  ques- 
tion, Gwin  V.  Breedlove,  2  How.  29 ;  Gwin  v.  Martin,  6  How. 
7.  But  I  do  not  find  it  necessary  to  consider  it,  in  this  case, 
because  I  am  clearly  of  opinion,  that  aside  from  positive  leg- 
islation, a  Court  of  Equity  does  not  afford  a  remedy  on  such 
bonds.  It  must  be  sought  by  an  action  at  law.  Bean  v.  Heathy 
12  How.  168. 

Motion  denied. 

IL  S,  Dana,  Jr.,  for  the  motion. 

W.  Brigham,  contra. 


The  Porpoise,  Richardson,  Claimant. 

Under  the  Act  of  May  10, 1800,  (2  Stat,  at  Large,  70,)  if  the  master  has  knowledge 
that  two  slaves  hare  been  brought  on  board  his  vessel  by  the  snpercargo,  on  the 
coast  of  Africa,  for  the  purpose  of  being  transported  to  Brazil,  and  they  are  so 
transported,  the  vessel  is  forfeited. 

Semble,  such  transportation  works  a  forfeiture,  though  the  master  did  not  know  or 
believe  these  persons  to  be  slaves. 

If  a  vessel  be  employed  as  a  tender  to  slavers,  which  obtain  and  carry  cargoes  of 
slaves  from  Africa  to  Brazil,  it  is  employed  in  the  transportation  of  slaves,  within 
the  meaning  of  this  Act,  though  no  slaves  were  taken  on  board  the  tender. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  an  appeal  from  the  District  Court,  on  a 
libel  of  information  against  the  brig  Porpoise.  The  libel  is 
founded  on  the  first  section  of  the  Act  of  May  10,  1800,  (2 
Stat  at  Large,  70,)  which  provides,  "  that  it  shall  be  unlawful 
for  any  citizen  of  the  United  States,  or  other  person  residing 
within  the  United  States,  directly  or  indirectly  to  hold  or  have 
any  right  or  property  in  any  vessel  employed  or  made  use  of 
in  the  transportation  or  carrying  of  slaves  from  one  foreign 
country  or  place  to  another,  and  any  right  or  property  belonging 
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as  aforesaid,  shall  be  forfeited,  and  may  be  libelled  and  con- 
demned for  the  use  of  the  person  who  shall  sue  for  the  same.'' 
It  appears  in  evidence  that  the  Porpoise,  being  owned  by 
the  claimant,  a  resident  citizen  of  the  Stat-e  of  Maine,  arrived 
at  Rio  de  Janeiro,  in  Jane,  1843,  under  the  command  of  Cyrus 
Libby,  also  a  citizen  of  the  State  of  Maine,  the  owner  being 
on  board.  On  the  fourteenth' day  of  June,  1843,  the  brig  was 
chartered  by  the  master,  to  Manuel  Pinto  de  Fonseca,  a  resi- 
dent of  Rio,  by  a  written  charter-party,  for  one  year,  or  until 
the  termination  of  any  voyage  in  which  she  might  be  engaged 
at  the  end  of  the  year.  The  master  was  to  victual  and  man 
the  vessel.  The  charterer  had  the  right  to  put  on  board  any 
lawful  merchandise,  and  any  free  persons  as  passengers,  and 
to  send  the  vessel  to  any  port,  the  voyage  being  lawful.  Under 
this  charter-party  the  brig  made  three  voyages  from  Rio  to  the 
coast  of  Africa.  The  first  was  to  St.  Thomas,  in  the  Gulf  of 
Guinea ;  the  second  was  to  Cabindka  Bay  and  the  Congo 
River  on  the  west  coast;  the  third  was  to  different  points  on 
the  east  coast.  On  her  return  from  the  last-mentioned  voyage, 
in  January,  1845,  the  brig  was  seized  by  the  commander  of  the 
Raritan,  a  public  armed  vessel  of  the  United  States,  and  in 
July,  1845,  the  libel  in  this  case  was  filed.  The  suit  remained 
in  the  District  Court  until  December,  1848,  when  it  was 
brought  to  this  Court  by  appeal  from  a  decree  dismissing  the 
libel,  said  to  have  been  made  without  a  formal  hearing,  and 
here  it  has  remained,  until  this  term  of  the  Court,  without  any 
action  of  the  Court  thereon  being  invoked  by  either  party,  save 
that  at  the  last  term,  the  District- Attorney  endeavored  to  obtain 
a  hearing,  but  the  case  was  continued  by  order  of  the  Court 
on  cause  shown.  The  cause  of  this  great  delay  is  said  to  have 
been  that  some  deposition  had  been  mislaid  by  Mr.  Rantoul, 
while  District-Attorney,  and  only  recently  found.  I  have 
thought  it  proper  to  advert  to  this  extraordinary  delay,  which 
is  so  much  out  of  -the  usual  course  of  the  Court,  for  the  pur- 
pose of  saying  that  it  is  in  no  degree  attributable  to  the  Court, 
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while  held  by  my  predecessor,  or  by  myself,  and  not  to  declare 
that  any  blame  is  justly  to  be  attributed  to  any  law-officer  of 
the  government  who  has  formerly  been  charged  with  this 
prosecution ;  a  matter,  as  to  which  the  Court  is  not  informed. 

It  is  proved  to  my  entire  satisfaction,  by  direct  and  positive 
evidence,  which  is  in  accordance  with  many  circumstances, 
that  one  Paulo,  a  Brazilian,  in  the  employment  of  Fonseca, 
and  who  sailed  in  the  brig,  from  Rio,  on  her  last  voyage,  as 
supercargo,  purchased,  at  two  of  the  Portuguese  settlements 
on  the  east  coast  of  Africa,  among  many  other  slaves,  two 
boys,  named  by  him,  or  some  former  master  Pedro,  and  Guil- 
laume.  These  boys  had  been  reduced  to  slavery  by  being 
made  captives  in  war,  and  they  were  sold  by  their  owners  to 
Paulo.  They  were  brought  in  the  brig  to  Rio,  and.  on  the 
pasi<age  waited  on  Paulo  and  performed  some  other  services 
about  the  table  at  which  the  passengers  took  their  meals. 

If  these  boys  were  slaves  and  were  actually  transported  from 
Africa  to  Brazil,  then  this  brig  was  made  use  of  by  her  super- 
cargo in  the  transportation  of  slaves  from  one  foreign  country 
to  another,  and  the  case  is  brought  directly  within  the  terms 
of  the  Act  of  Congress.  But  it  is  insisted  by  the  claimant, 
that  though- purchased  by  Paulo  as  slaves,  they  were  emanci- 
pated before  they  came  on  board,  and  Captain  Libby's  depo- 
sition and  the  papers  produced  by  him  are  relied  on  to  support 
this  allegation.  The  substance  of  Captain  Libby's  statement 
in  regard  to  Pedro  is,  that  when  the  supercargo  brought  him 
on  board  he  told  him  he  was  free,  and  that  he,  Libby,  could 
go  to  the  governor  of  the  place  and  get  his  free  papers  and 
passports ;  that  he  did  go,  and  received  from  the  governor  the 
papers  which  he  produces.  These  purport  to  be  a  notarial 
certificate  declaring  that  one  Avelino  Zavier  de  Mineres,  had 
emancipated  his  slave  Peter,  of  the  Landine  nation,  in  con- 
sideration of  the  good  services  he  had  rendered  him ;  and  also 
a  petition  by  Peter  de  Souya,  a  free  black,  a  native  of  Lou- 
renya  Margues,  of  the  nation  of  Landine,  declaring  that^he 
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wishes  to  make  a  voyage  to  Rio,  for  his  interest,  in  the  Por- 
poise, and  an  answer  of  the  governor  that  he  is  permitted  to 
do  so. 

In  respect  to  these  papers,  it  must  be  observed,  that  there  is 
nothing  tending  to  prove  that  the  person,  named  in  the  notarial 
certificate  as  emancipated,  was  the  same  Pedro  brought  to 
Rio ;  and  there  is  not  a  little  proof  that  he  was  not  the  same. 
Paulo  brought  him  and  held  him  as  a  slave ;  and  there  is  no 
pretence  that  he  emancipated  him.  The  person  named  in  the 
certificate,  as  the  owner,  is  Avelino  Zavier  de  Minares.  If, 
therefore,  this  Pedro,  who  came  to  Rio  in  the  Porpoise,  was 
emancipated  as  shown  by  this  certificate,  by  De  Minares, 
how  came  he  to  be  sold  to  Paulo  as  a  slave,  and  to  be  held 
by  him  as  such  until  brought  on  board  the  vessel?  Pedro 
himself  has  been  examined,  and  seems  to  be  a  reliable  witness. 
He  testifies  he  was  Paulo's  slave,  never  emancipated,  and 
brought  away  from  Africa  in  the  Porpoise  against  his  will. 

In  substance,  the  same  facts  are  proved  concerning  the  other 
boy,  Guillaume.  I  am  not  satisfied  that  the  allegation  that 
they  had  been  made  free  by  emancipation,  is  made  out  in 
proof. 

But  it  is  urged  that  Captain  Libby  had  reason  to  believe, 
and  did  believe,  they  were  free  persons;  and  that  the  vessel 
cannot  be  condemned,  if  the  master,  by  mistake,  transported 
slaves,  believing  them  to  be  freemen.  I  am  not  called  on  to 
decide  whether  a  cause  of  forfeiture  can  be  made  out,  under 
this  Act  of  Congress,  if  it  should  be  proved  there  was  no  in- 
tentional concurrence,  by  an  owner,  or  master,  in  the  illegal 
employment  of  the  vessel.  It  is  by  no  means  clear  that  the 
Act  requires  such  concurrence.  There  are  many  cases  in 
which  the  vessel  is  treated  as  the  offending  thing,  and  is  for- 
feited, wholly  irrespective  of  the  guilt  of  the  owners,  or  the 
master.  The  Malek  Adhel^  2  How.  233.  The  terms  of  the 
Act  do  not  require  the  transportation  of  slaves  should  be  with 
th§  knowledge  or  consent  of  the  master ;  any  more  than  with 
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the  knowledge  or  consent  of  the  supercargo.  And  therefore, 
if  it  were  needful  to  decide  the  question,  I  should  hesitate  to 
impose  on  the  government,  the  burden  of  proving  the  consent 
of  the  master,  or  to  extend  to  the  claimant,  an  exemption, 
upon  the  ground  of  mistake  by  the  master,  which  is  not  pro- 
vided for  in  the  Act.  But  I  am  convinced  that  Captain  Libby 
is  afTected  with  notice  of  the  actual  condition  of  these  boys. 
In  the  first  place,  as  will  be  more  fully  stated  presently,  the 
Porpoise  was,  in  fact,  for  months  previous  to  the  time  when 
the  boys  came  on  board,  acting  as  a  tender  to  slave  vessels, 
belonging  to,  or  in  the  employment  of  Fonseca,  the  charterer 
of  the  Porpoise.  Her  supercargo,  who  brought  these  boys  on 
board,  was  the  agent  of  Fonseca,  to  purchase  cargoes  of  slaves 
for  their  slavers ;  and  did  so  purchase  and  ship  them,  with  the 
knowledge  of  Captain  Libby.  How  he  could  have  supposed 
Paulo,  this  slave-trader,  came  into  possession  of  these  two 
negro  boys  except  by  buying  them  as  slaves,  and  for  what 
lawful  purpose,  or  by  what  authority  he  could  have  thought 
they  were  to  be  transported  from  their  native  country  to  Bra- 
zil, he  does  not  explain  in  his  deposition,  and  certainly  it  is 
not  easy  to  conjecture.  He  says  he  went  to  the  governor  and 
obtained  Pedro's  passport.  This  passport  purports  to  be 
granted,  upon  a  petition  in  writing  by  Pedro  de  Souya,  declar- 
ing his  desire  to  make  the  voyage  for  the  benefit  of  his  interest 
Who  presented  that  petition  ?  Pedro  swears  he  was  brought 
away  against  his  will.  There  is  no  reason  to  suppose  he 
petitioned,  or  authorized  any  one  to  do  so.  Did  Captain 
labby  present  it?  He  says  he  went  to  the  government  and 
got  the  passport  Did  he  take  the  preliminary  step  to  get  it  ? 
If  so,  by  what  authority?  He  gives  no  account  of  this. 
Nor  does  he  pretend  that  when  these  negro  boys  were  brought 
on  board  by  the  slave-dealer,  who  had  just  sent  to  sea  two 
cargoes  of  slaves,  he  made  any  inquiries  of  either  of  them 
whether  they  had  come  on  board  of  their  own  freewill,  or 
desired  to  go  to  Brazil  under  the  protection  of  Paulo.    It  is 
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proved  also,  that  on  at  least  two  occasions,  when  cmisera 
were  in  sight,  the  boys  were  concealed ;  and  that  on  one  of 
these  occasions,  the  captain  interposed  to  caase  one  of  them 
to  go  below  into  the  run. 

I  am  not  convinced  that  Captain  Libby  believed  these  boys 
were  free  on  the  coast,  and  would  remain  so  when  landed  in 
Brazil,  in  the  custody  of  a  man  known  to  him  as  a  slave-trader* 
But  I  think  this  case  may,  and  should,  be  rested  on  another 
ground.  It  was  held  by  Mr.  Justice  Story  in  the  AleZ" 
andefj  3  Mason,  175,  that  the  actual  transportation  of  slaves 
was  not  necessary  to  induce  a  forfeiture  under  this  Act;  it 
being  sufficient  that  the  vessel  was  employed  in  the  business 
of  transporting  slaves.  A  similar  decision  was  made  under 
the  second  section  of  the  act,  by  the  Supreme  Court,  in 
United  States  v.  Morris^  14  Peters,  464.  Under  this  construc- 
tion of  the  Act,  the  question  is,  whether  this  vessel,  even  if  no 
slaves  were  actually  carried  by  her,  was  not  engaged  in  the 
business  of  transporting  slaves  between  Africa  and  Brazil. 

Without  undertaking  to  detail  the  evidence  or  to  give  a 
history  of  all  the  movements  of  this  vessel,  or  of  the  course 
of  these  criminal  enterprises,  it  may  be  said,  that  about  the 
period  in  question,  the  slave-trade  was  carried  on  by  residents 
of  Brazil,  by  making  contracts  to  purchase  American  vessels, 
deliverable  on  the  coast  of  Africa  at  some  designated  point, 
where  it  was  expected  a  cargo  of  slaves  would  be  ready  to 
be  placed  on  board.  The  American  vessel,  commanded  by  a 
citizen  of  the  United  States,  and  manned  in  part  at  least  by 
our  citizens,  and  registered  as  a  vessel  of  the  United  States, 
sailed  under  our  flag  to  the  coast  of  Africa ;  and  when  the 
time  arrived  for  the  cargo  of  slaves  to  be  put  on  board,  the 
American  master  and  crew  left  the  vessel,  took  away  the 
American  papers,  she  was  delivered  to  a  Brazilian  commander 
and  crew,  and  with  or  without  papers,  took  her  departure 
from  the  coast.  It  is  quite  apparent,  that  to  the  successful 
conduct  of  such  voyages,  some  other  vessel  or  vessels  besides 
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those  sent  over  to  bring  back  the  slaves,  were,  if  not  abso- 
lutely necessary,  undoubtedly  useful  and  desirable.  They 
"were  needed  to  carry  to  the  coast,  the  merchandise  to  be  used 
to  purchase  the  slaves,  —  to  transport  the  agent  of  the  slave 
merchant  who  was  to  sell  on  the  coast  this  merchandise,  and 
with  it,  or  its  proceeds,  buy  the  slaves ;  and  also  to  receive  on 
board,  as  passengers,  the  American  masters  and  crews  who 
navigated  the  slave-ships  to  Africa,  and  there  left  them,  when 
the  cargoes  of  slaves  were  brought  oh  board. 
.  Now  it  clearly  appears  that  this  brig  served  this  purpose 
throughout  her  last  voyage.  There  was  carried  in  her  to  the 
east  coast  of  AMca  a  cargo  of  merchandise,  intended  to  be 
used  to  buy  slaves,  to  be  transported  to  Brazil.  This  cargo 
was  used  for  this  purpose.  Paulo,  the  sppercargo,  had,  under 
the  charter-party,  the  power  to  order  the  vessel  to  go  to  and 
remain  at  any  port,  to  suit  the  purposes  of  this  traffic.  He 
actually  exercised  this  power;  and  two  cargoes  of  slaves  were 
bought  by  him,  with  the  cargo  of  this  vessel  or  its  proceeds^ 
and  shipped  in  full  view  of  thfe  master  of  the  Porpoise.  The 
American  master  and  crew  of  one  of  these  vessels  was  re- 
ceived on  board  the  Porpoise,  when  the  cargo  of  slaves  was 
carried  on  board  the  slaver ;  and  the  American  master  of  the 
slaver  went  from  the  slaver  to  the  Porpoise,  and  from  the  Por- 
poise to  the  slaver,  carrying  his  ship's  papers,  and  the  flag  of 
the  United  States,  as  the  fear  of  the  cruiser  of  one  nation  or 
another  might  seem  to  render  expedient.  The  Porpoise  also 
aided  one  of  these  slavers,  going  in  company  with  her  into  a 
barred  harbor  on  the  coast,  to  get  over  the  bar,  by  relieving 
her  of  part  of  her  cai^o ;  and  there  is  evidence  tending  to 
show  that  Paulo,  the  supercargo  of  the  Porpoise,  who  con- 
trolled her  movements,  actually  gave  orders  for  the  manoeu* 
vring  of  one  of  these  slave  vessels,  while  on  the  deck  of  the 
Porpoise ;  and  that  the  two  went  to  sea  in  company,  after  the 
slaves  were  shipped,  the  Porpoise  manoeuvring  so  as  to  ^.t- 
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tract  the  attention  of  any  cruiser  which  might  be  in  the  neigh- 
borhood. 

It  is  also  proved  that  the  course  of  this  voyage  and  its  pur- 
poses and  objects,  were  substantially  the  same  as  of  the  next 
preceding  voyage ;  though  there  was  not  then  such  open  and 
active  participation  in  the  trade.  The  master  of  the  Por- 
poise, and  probably  others  interested  in  her  movements,  seem 
to  have  acted  on  the  belief,  that  so  long  as  they  did  not  have 
slaves  on  board  the  vessel,  the  vessel  was  not  made  use  of  in 
the  transportation  of  slaves.  I  think  otherwise.  In  my  opin- 
ion Fonseca,  the  Brazilian  slave-trader,  who  chartered  this 
vessel,  made  use  of  her  in  the  business  of  transporting  slaves 
from  Africa  to  Brazil,  where  he  employed  her  as  a  tender  to 
his  slave-ships,  to  accompany  them  from  port  to  port;  to  aid 
them  in  their  navigation,  or  in  eluding  cruisers ;  to  deliver  car- 
go to  buy  their  slaves ;  to  carry  his  agent  who  had  the  gener- 
eral  conduct  of  the  business ;  to  receive  on  board  the  officers 
and  crews  of  the  slavers,  when  their  ownership  was  changed ; 
and  thus  to  take  an  active,  needful,  and  open  part  in  the  gen- 
eral conduct  of  these  enterprises. 

And  if  I  were  satisfied  this  vessel  had  never  had  a  slave  on 
her  deck,  I  should  still  be  of  opinion  that  she  had  been  en- 
gaged in  the  business  of  transporting  slaves,  as  much  as  if  she 
had  been  captured  with  a  slave  deck,  extra  water  casks, 
provisions  and  irons,  before  a  slave  had  been  brought  on  board, 
as  in  the  cases  of  the  Alexander^  3  Mason,  175,  and  2Z  &  v. 
MorriSj  14  Peters,  464,  already  referred  to. 

Let  a  decree  be  entered  reversing  the  decree  of  the  District 
Court,  and  pronouncing  for  the  forfeiture. 

Hdlletty  District- Attorney,  for  the  United  States. 

'Ltmt^  contra. 

After  the  proceeds  of  the  vessel  had  been  paid  into  the  reg- 
i3try,  a  q^uj&stion  was  made  whether  they  should  be  distributed 
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by  a  decree  of  the  Court,  or  be  paid  into  the  Treasury  of  the 
United  States,  to  be  distributed  under  the  direction  of  the 
Secretary  of  the  Navy,  as  in  case  of  prize  money,  as  is  re- 
quired by  the  Act  of  March  3, 1849,  §  8,  (9  Stat  at  Large,  378). 
This  question  having  been  briefly  argued  by  HaUettj  Dis- 
trict-Attorney, the  following  opinion  was  given. 

Curtis,  J.  The  question  is  raised  whether  the  proceeds  of 
the  sale  of  this  vessel  are  to  be  distributed  by  an  order  of  this 
Court,  among  those  entitled  thereto,  or  paid  into  the  Treasury 
of  the  United  States  to  be  distributed  under  the  direction  of 
the  Secretary  of  the  Navy. 

The  Act  of  March  3, 1819,  §  1,  (3  Stat,  at  Large,  532,)  pro- 
vides  that  the  proceeds  of  vessels  seized  by  public  vessels  of 
the  United  States,  and  condemned  for  the  violation  of  any 
law  prohibiting  the  slave-trade,  shall  be  equally  divided  be- 
tween the  United  States  and  the  officers  and  men  making  the 
seizure ;  *^  and  the  same  shall  be  distributed  in  like  manner  as 
is  provided  bylaw  for  the  distribution  of  prizes  taken  from  an 
enemy."  ^ 

The  sixth  section  of  the  Act  of  April  23,  1800,  (2  Stat 
at  Large,  52,)  enacted,  ''that  the  prize  money  belonging  to 
the  officers  and  men  shall  be  distributed  in  the  following 
manner."  Then  follows  a  specification  of  the  share  or  pro- 
portion to  be  assigned  to  each  officer  and  man. 

The  Act  of  1819,  referred  to  this,  then  existing  law,  con- 
cerning the  distribution  of  prizes  simply  for  a  rule  of  distribu- 
tioit.  Its  purpose  was,  to  ascertain  the  share  or  proportion 
which  should  be  assigned  to  each  officer  and  man.  It  had  nO' 
reference  to  the  mode  of  making  sales  of  the  vessel  seized, 
nor  to  the  custody  of  the  proceeds,  nor  to  the  authority  under 
whose  direction  the  distribution  should  be  made.  These 
things  are  otherwise  provided  for  by  law.  The  vessel  having 
been  seized  is  required  to  be  brought  within  the  United  States, 
and  there  proceeded  against  by  a  libel  of  information  in  the 
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proper  District  Court  This  being  done,  the  marshal,  under  a 
warrant  from  the  Court  takes  possession,  and  if  no  claimant 
takes  the  vessel  on  bail,  and  a  condemnation  follows,  the 
Court  orders  the  vessel  to  be  sold.  This  order  the  marshal 
executes,  acting  under  a  warrant  from  the  Court,  and  he  pays 
the  proceeds  into  the  registry.  If  the  vessel  be  bailed,  the 
stipulation  is  in  place  of  the  property,  and  after  a  condemna- 
tion  the  Court  compels  the  claimant  or  his  sureties  to  pay  in- 
to the  registry  of  the  Court  the  amount  at  which  the  vessel 
was  valued,  with  or  without  interest  according  to  circum- 
stances. This  is  the  settled  and  uniform  course  of  proceeding, 
and  there  is  no  sufficient  reason  to  suppose  Congress  intended 
to  change  it,  or  did  interfere  with  it  by  the  eighth  section  of 
the  Act  of  March  3,  1849,  (9  Stat  at  Large,  378).  The  pur- 
pose  of  that  section  was  to  repeal  the  then  existing  laws  con- 
cerning prize  agents,  and  to  have  the  marshal  make  all  sales 
of  prize  property,  and  deposit  the  proceeds  in  the  Tresisury  of 
the  United  States,  where  that  part  of  the  proceeds  to  which 
the  officers  and  men  should  be  entitled,  was  to  be  distributed 
under  the  direction  of  the  Secretary  of  the  Nq^y. 

In  other  words  this  law  does  relate,  exclusively,  to  the  mode 
of  making  sales  of  prize  property,  the  custody  of  the  proceeds, 
and  the  authority  under  which  distribution  should  be  made. 
It  has  no  reference  to  what  the  Act  of  1800  calls,  and  the 
Act  of  1819  refers  to,  as  'Hhe  manner"  of  the  distribution; 
that  is,  the  shares  or  proportions  in  which  the  proceeds  are  to 
•be  distributed. 

If  therefore  the  Act  of  1819,  which  adopts  the  mannef  of 
•distribution  of  prizes,  were  construed  to  refer  not  only  to  the 
then  existing  laws  on  that  subject,  but  to  all  laws  which 
might  from  time  to  time  be  passed,  concerning  the  manner  of 
distribution  of  prizes,  a  construction  not  consistent  with  its 
language,  I  should  still  be  of  opinion  that  the  law  of  1849 
has  no  effect  on  this  case,  for  it  has  made  no  change  in  that 
manner  of  distribution  which  is  adopted  by  the  Act  of  1819. 
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The  Enterprise,  Stephen  Pembbrton,  Claimant. 

In  a  cause  of  snbtraction  of  wages,  in  rem,  one  of  the  owners  haying  claimed  and 
answered,  the  District  Coart  decreed  in  fi&vor  of  the  wages  amounting  to  more 
than  fifty  dollars ;  the  yessel  having  been  sold,  produced  less  than  fifty  dollars, 
after  paying  charges.  The  claimant  was  denied  an  appeal  by  the  District  Court. 
Held,  that  as  the  decree  wonld  conclnde  the  owner  in  a  suit  in  personcan,  the  wages 
were  the  matter  in  dispute,  and  the  appeal  should  be  allowed. 

The  erroneous  refusal  of  an  appeal  by  the  District  Court,  can  have  no  effect  here, 
save  to  impose  on  the  party  claiming  the  appeal,  the  burden  of  moving  this  Court 
to  allow  it,  and  on  this  Court  the  duty  of  seeing  thitt  the  proper  security  is  given. 

In  the  admiralty,  the  declarations  of  the  master  concerning  the  contract  of  the  sea- 
men, are  admissible  in  a  suit  against  the  owners,  though  not  strictly  part  of  the 

Whether  the  District  Court  can  entertain  a  libel  of  review,  quare.  But  the  appel- 
lee in  whose  favor  both  the  original  decree  and  the  decree  in  review  was  made, 
cannot  raise  the  question  here. 

The  "case  is  stated  in  the  opinion  of  the  Conrt 

Curtis,  J.  This  is  an  application  to  this  Court  for  leave  to 
enter,  an  appeal,  the  District  Court  having  refused  to  allow  it 
The  transcript  of  the  record  of  the  District  Court,  which  is 
produced,  shows  that  James  Hagan  and  two  other  seamen, 
filed  their  libel  in  that  Court,  in  a  cause  of  subtraction  of 
wages,  alleged  to  have  been  earned  on  board  the  schooner 
Enterprise;  and  prayed  that  the  Court  would  pronounce  for 
the  wages  claimed,  and  for  a  warrant  to  arrest  the  vessel,  and 
for  relief,  generally. 

The  vessel  having  been  arrested,  Stephen  Pember,  inter* 
▼ened  for  his  interest  in  the  vessel,  stipulated,  with  sureties, 
in  the  sum  of  two  hundred  dollars,  to  pay  costs  and  expenses 
which  might  be  awarded  against  him  on  the  final,  or  any 
interlocutory  decree,  and  thereupon  was  admitted  to  contest 
the  suit,  and  answered  the  libel.  Upon  a  hearing,  a  decree 
was  made  in  favor  of  each  of  the  libellants  for  wages,  amount- 
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ing  to  the  sum  of  more  than  fifty  dollars.  On  the  same  day, 
namely,  the  11th  day  of  December,  1854,  an  appeal  was 
claimed  by  and  allowed  to  the  claimant  Pember.  Two  days 
afterwards,  the  libellants  moved  for  an  order  of  sale,  the 
claimant  assented,  and  the  Court  ordered  it,  and  a  sale  was 
made  for  the  sum  of  one  hundred  dollars,  the  expenses  of  the 
sale  being  eleven  dollars,  and  the  other  fees  and  charges  of  the 
marshal  in  arresting,  keeping,  and  giving  notices  concerning 
the  arrest  of  the  vessel,  amounting  to  seventy-five  dollars  ^VV- 
Deducting  all  these,  the  marshal  paid  the  balance,  thirteen 
dollars  ^^o^,  into  Court  Thereupon  the  libellants  moved 
that,  as  it  then  appeared  that  the  vessel  sold  for  only  one  hun- 
dred dollars,  and  that  all  but  thirteen  dollars  ^^  of  this  was 
exhausted  in  costs  and  charges,  the  order  allowing  an  appeal 
should  be  rescinded,  and  it  was  rescinded  accordingly.  The 
claimant  now  insists  on  his  right  to  an  appeal,  and  moves  this 
Court  to  direct  the  clerk  to  enter  it,  and  produces  a  transcript 
of  the  record  of  the  District  Court,  made  out  pursuant  to  the 
late  rule  of  the  Supreme  Court  in  that  behalf. 

The  right  to  an  appeal,  being  conferred  by  an  Act  of  Con- 
gress,  an  erroneous  refusal  by  the  District  Court  to  allow  it 
cannot  deprive  a  party  of  that  right  This  Court  must  re- 
view such  refusal,  and  ascertain  whether  it  was  lawful ;  and 
if  it  finds  the  right  exists,  effect  must  be  given  to  it,  by  direct- 
ing the  clerk  to  enter  the  appeal,  on  proper  security  being 
given,  when  required,  and  by  proceeding,  in  due  course,  to 
hear  and  consider  it  Indeed,  the  action  of  the  District  Court 
in  allowing  or  refusing  to  allow  an  appeal,  should  have  no 
effect  in  this  Court,  except  to  impose  on  the  party  against 
whose  claim  such  order  is  made,  the  burden  of  moving  this 
Court  on  the  subject  If  the  appeal  was  unlawfully  allowed 
below,  it  must  be  dismissed  here ;  if  its  allowance  was  un- 
lawfully refused  below,  it  must  be  allowed  here,  on  motion 
being  made.  In  the  case  of  the  New  England^  3  Sum.  495, 
Mr.  Justice  Story  seems  to  have  thought  a  mandamus  to  the 
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Diatrict  Court  might  be  necessary ;  bot  it  does  not  seem  to  me 
to  be  so,  except  for  the  purpose  of  staying  an  execution  where  a 
party  is  entitled  to  a  supersedeas^  and  I  should  doubt  its  neces- 
sity even  then.  I  apprehend  that  what  is  in  dispute  in  this 
case,  is  not  the  vessel,  or  even  the  existence  of  a  lien  thereon 
as  a  security  for  any  wages  which  may  be  due ;  but  it  is  * 
whether  any  wages  are  due,  and  if  any,  what  is  their  amount. 
It  is  true,  the  libellant  cannot,  in  this  case,  have  a  decree  in 
personam.  But  the  record  shows  that  Pember,  the  claimant, 
was  an  own^r  of  the  vessel  during  the  voyage  for  which 
wages  are  claimed.  In  that  character,  he  contests  the  right 
of  wages  by  his  answer.  The  decree  of  the  District  Court 
pronouncing  for  wages  exceeding  fifty  dollars,  binds  him  per- 
sonally as  res  judicata.  A  libel  in  personam^  against  him, 
would  lie  to  execute  that  decree. 

The  very  celebrated  case  of  PenhaUow  v.  Doane^s  Adm.  3 
Dal.  54,  was  a  libel  in  personam^  to  enforce  a  decree  in  rem. 
Indeed,  where  there  appears  upon  the  record  a  clear  right  to 
recover  against  one  who  has  appeared  and  contested  the  suit, 
it  has  been  in  conformity  with  the  practice  of  some  Courts  of 
Admiralty  to  allow  the  libellant  to  proceed  to  a  decree  in  per^ 
sonam.  Benedict's  Ad.  Pr.  301.  A  suit  for  wages  may  be 
both  in  rem  and  against  the  master  personally,  by  force  of  the 
13th  rule  prescribed  by  the  Supreme  Court;  but,  I  should 
understand,  not  against  the  vessel  and  the  owner  in  personam. 
But  after  a  decree  in  rem  in  a  suit  contested  by  an  owner  per- 
sonally liable,  I  should  hold  him  bound,  in  a  suit  in  personam 
founded  on  the  decree,  and  showing  that  the  proceeding  in 
rem  failed  to  procure  payment  And  therefore  I  think,  in  this 
case,  the  wages,  which  exceeded  fifty  dollars,  were  the  matter 
in  dispute,  and  that  the  claimant  had  a  right  to  appeal. 

This  appeal  having  been  entered,  was  heard,  in  connection 
with  another  appeal,  in  a  suit  instituted  by  the  same  libellants 
and  one  other  seaman,  against  the  owners  in  personam  to 
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recover  the  same  wages  which  were  the  subject  of  the  suit  in 
rem.  The  reason  for  the  libel  in  personam  was,  that  the  pro- 
ceeds of  a  sale  of  the  vessel  left  only  thirteen  dollars,  after  the 
payment  of  expenses,  to  be  divided  among  the  libellants.* 

Curtis,  J.  In  both  these  suits  the  same  question  arises, 
whether  the  libellants  are  entitled  to  wages,  or  are  bound  by 
the  articles  which  they  signed,  and  under  which  they  were  to 
receive  lays  or  shares  of  the  proceeds  of  the  fishing  voyage. 
If  the  confessions  of  the  master  are  admissible  in  evidence,  it 
is  shown,  as  to  all  the  libellants,  that  they  shipped  on  wages 
and  signed  the  articles,  only  because  the  agent  of  the  owners 
requested,  without  their  being  read  to  them,  and  with  no 
intention  of  varying  the  oral  contract  for  wages.  If  these  con- 
fessions are  not  admissible,  the  proof,  as  to  some  of  the  libel- 
lants, fails.  I  am  of  opinion  they  are  admissible.  It  has  been 
argued  that  the  master  is  but  the  agent  of  the.  owner,  and  that 
to  render  his  admissions  evidence  against  the  owner  they  must 
be  made  in  the  course  Of  the  execution  of  his  lawful  authority, 
and  as  part  of  the  res  gestce.  This  is  the  ordinary  rule.  But 
the  admiralty  treats  the  master's  declarations  as  standing  on 
different  ground  from  those  of  a  common  agent  He  is  him- 
self liable  personally  for  the  wages.  *  He  thus  stands  in  the 
relation  of  a  principal  debtor,  liable  for  the  same  debt  to  which 
the  owner  is  subject.  And  even  where  there  is  no  liability  ex 
contractu^  \  apprehend  the  confessions  of  the  master,  though 
not  those  of  a  mate,  pilot,  or  seaman,  have  been  constantly 
received  in  evidence  by  Courts  of  Admiralty.  In  The  Man-- 
Chester^  1  Wm.  Rob.  63,  Dr.  Lushington  allowed  them  to  be 
pleaded  in  a  cause  of  collision,  and  he  made  a  similar  decision 
in  The  Midlothian^  5  Eng.  L.  &  Eq.  556,  distinguishing  in  this 
latter  case  between  the  master  and  the  seamen.  See,  also, 
The  Lord  Seaton,  2  W.  Rob.  391,  403 ;  Europa,  13  Jurist,  856. 
I  am  not  aware  that  the  question  has  been  discussed  in  this 
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coantry,  bat  I  am  qaite  sure  the  practice  has  been  to  admit 
declarations  made  by  the  master,  while  in  command,  concerning 
any  matters  which  came  ander  his  aathority  as  master,  though 
not  part  of  any  res  gestce  strictly  speaking. 

I  have  therefore  looked  at  the  testimony  of  the  master's 
declarations,  made  before  any  lis  moiOy  and  bearing  in  mind 
that  the  owners  have  not  called  him,  either  to  deny  or  explain 
them,  and  considering  the  surrounding  circumstances,  as  well 
as  the  direct  and  positive  evidence  which  is  applicable  to  the 
contracts  of  three  of  them,  I  am  of  opinion  the  libellants  are 
entitled  to  wages,  and  the  decrees  of  the  District  Court  in  both 
cases  must  be  affirmed,  with  costs.  In  the  suit  in  personam 
damages  at  the  rate  of  six  per  cent  per  annum  should  be 
added.  * 

In  the  suit  in  rem^  numerous  technical  objections  were  taken 
to  the  admissibility  of  the  depositions  sent  up  to  this  Court 
from  the  District  Court  I  consider  these  depositions  to  have 
been  taken  as  further  proof,  under  the  rule  of  the  Supreme 
Court  on  that  subject  The  caption  rightly  describes  the  suit 
as  pending  in  the  District  Court,  for  the  order  allowing  an 
appeal  had  been  rescinded,  when  the  depositions  were  taken. 
The  proctor  for  the  respondents  appears  to  have  had  all  the 
notice  to  which  he  was  entitled,  and  the  depositions  were 
began  on  the  day  named  in  the  notice,  and  finished  on  the 
next  day. 

In  the  suit  in  personanij  it  appears  by  the  record  that  a 
decree  was  originally  made  to  take  the  libel  for  confessed,  and 
for  the  wages,  upon  a  default  to  appear  and  answer  on  the 
29th  of  December,  1854 ;  and  that  on  the  28th  day  of  February, 
1855,  after  the  court  had  adjourned  without  day,  leave  was 
given  to  file  a  libel  of  review,  which  was  answered,  the  decree 
by  default  set  aside,  and  the  respondents  allowed  to  answer 
and  contest  the  claim.  And  it  was  made  a  question  by  the 
libellants  at  the  hearing  before  me,  whether  the  District  Court 
had  power  to  entertain  the  libel  for  a  review.     It  is  certainly 
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a  veiy  grave  question,  ^  bat  I  do  not  peiceWe  bow  tbe  libellants, 
who  did  not  appeal^  can  raise  it  Tbe  decree  finally  made  by 
tbe  District  Coart  was  the  same  as  the  decree  made  on  the 
default  The  libellants,  therefore,  bad  no  cause  to  complain ; 
at  all  events  they  did  not  appeal  from  any  part  of  tbe  pro- 
ceedings. Upon  the  appeal  of  the  respondents  I  do  not  think 
I  can  inquire  into  the  correctness  of  these  preliminary  pro- 
ceedings, when  I  am  satisfied  that  the  only  decree  appealed 
fi'om,  was  correct  and  should  be  affirmed. 

Webb^  (with  whom  was  IL  EL  DanOj  Jr.,)  for  appeUants. 

C.  G.  Thomas^  contra. 


The  Gloucester  Insurance  Compant,  Respondents  and  Ap- 
pellants, vs.  Oliver  Younger,  Libellant  and  Appellee. 

In  this  Circnit  it  most  be  taken  to  be  settled  that  the  admiraltj  jaiudiction  OTer 

policies  of  insoranoe  exists,  until  some  contraiy  decision  shall  be  made  by  the 

Sapreme  Conrt. 
The  practice  of  bringing  admiraltj  cases  into  this  Court  by  appeal,  without  the 

evidence,  upon  the  facts  found  by  the  District  Court,  disapproved. 
If  the  underwriter,  after  an  abandonment,  takes  possession  of  and  repairs  the  res- 

sel,  this  amounts  to  an  acceptance  of  tlie  abandonment. 
The  decisions  of  the  highest  Court  of  the  State  do  not  govern  this  Court  upon 

questions  of  general  commercial  law ;  nor  are  they  evidence  of  a  local  usage, 

which  controls  the  law. 
The  clause  in  the  policy  giving  to  each  party  the  right  to  act  in  recovering,  saving, 

and  preserving  the  property,  applies  only  to  its  relief  from  present  peril,  and 

the  temporary  care  of  the  property. 

This  appeal  from  the  District  Court,  came  before  this  Court 
on  the  following  agreement :  — 


1  The  New  England,  3  Sum.  R.  495.    Ad.  Rules,  xxix.  xl. 
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^^  This  is  a  libel  founded  on  a  policy  of  insurance,  which 
comes  before  the  Court  on  appeal  from. the  District  Court, 
and  under  an  agreement  filed  early  in  the  case,  and  in  the 
anticipation  that  much  testimony  would  be  produced  on  both 
sides,  that  the  finding  of  the  Judge  of  the  District  Court  upon 
the  facts  in  evidence  should  be  conclusive,  but  that  in  the 
appellate  Court  all  matters  of  law  should  be  open  to  both 
parties. 

^  The  agreement  of  the  parties  and.  the  opinion  of  the  Dis- 
trict Judge  are  annexed,  and  in  case  of  any  discrepancy 
between  them  and  the  < facts'  hereinafter  stated,  are  to  be 
preferred.  But  as  the  facts  are  not  all  fully  stated  in  the 
opinion,  it  was  deemed  necessary  in  order  to  present  the  case 
intelligibly,  to  make  the  following  statement 

^  It  was  admitted  or  appeared  that  the  libellant  was  part 
owner  of  the  schooner  E.  P.  Howard,  and  that  his  interest 
was  insured  by  the  defendants  by  a  policy  which  makes  part 
of  the  case.  The  other  owners  with  the  master,  were  also 
insured  by  the  defendants  and  the  Gloucester  Fishing  Com* 
pany,  which  is  also  sued  in  other  libels,  and  in  their  doings  in 
relation  to  this  vessel  both  offices  acted  together. 
.  "  The  libellant  offered  evidence  to  show  that  on  the  29th  of 
September,  1853,  while  at  anchor  off  Chittacamp,  in  the  Bay 
of  St.  Lawrence,  a  gale  arose  in  which  the  vessel  dragged 
her  anchors,  struck  upon  a  ledge  and  was,  as  libellants  allege, 
bat  it  was  not  admitted,  very  seriously  damaged,  and  the 
master  fearing  she  would  sink  or  go  to  pieces,  slipped  his 
cables  and  ran  the  vessel  ashore  on  a  sand  beach.  Several 
vessels  were  driven  ashore  at  the  same  time,  and  all  but  one 
got  off. 

'<  The  libellants  introduced  evidence  to  show,  that  the  vessel 
was  so  much  injured  that  she  could  not  be  got  off  and  perma- 
nently repaired  at  that  place,  and  that  there  were  not  means  at 
that  place  to  put  temporary  repairs  upon  her,  and  that  she 
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could  not  be  taken  with  reasonable,  safety  to  another  port 
until  the  following  summer,  if  at  all. 

"  The  respondents  offered  evidence  to  show,  that  she  might 
have  been  got  off  without  any  difficulty,  by  her  own  crew, 
that  she  was  very  slightly  damaged,  and  that  men  and  mate- 
rials to  make  her  safe  to  go  to  Canso,  sixty  miles  off,  or  to 
Pictou,  one  hundred  miles  off,  where  permanent  repairs  could 
have  been  made,  or  to  Gloucester,  were  to  be  had  there. 
The  master  proceeded  to  strip  the  vessel,  and  stored  the  sails, 
rigging,  and  outfits  there,  and  left  the  vessel  in  charge  of  the 
Jersey  Company  and  came  home. 

^<  While  at  Chittacamp,  the  master  wrote  to  one  McKean, 
at  Canso,  who,  on  receipt,  sent  a  telegraphic  despatch  to  one 
of  the  directors  of  the  Fishing  Insurance  Company,  in  the 
following  words:  *  October  6,  E.  P.  Howard  stranded  at 
Chittacamp,  bilged,  no  prospect  of  getting  her  off,  master 
waiting  instructions.'  On  receipt  of  which  the  insurers  tele- 
graphed to  one  William  Tarr,  who  was  usually  tiiere,  as  fol- 
lows :  <  Do  all  that  you  can,  with  the  advice  of  the  shippers, 
that  will  be  to  the  advantage  of  all  concerned  and  draw  on 
the  office.  Please  report.  Get  the  vessel  off  if  possible.' 
On  arrival  at  Canso,  October  8,  the  master  sent  to  the  defend- 
ants a  telegraphic  despatch  as  follows :  *  Schooner  EL  P.  H., 
ashore,  tide  ebbs  and  flows  into  her,  keel  injured  badly,  started 
out  of  wood .  ends  by  striking  on  a  reef  of  rocks,  strained 
badly,  I  abandon  her  to  you  and  claim  a  total  loss.'  On  re- 
ceipt of  this  the  two  Insurance  Companies  sent  to  him  the 
following  despatch,  which  was  not  received  by  him :  ^  Unless 
the  vessel  and  materials  can  be  sold  at  private  sale  for  about 
one  thousand  dollars,  strip  her  and  store  the  sails  and  rigging, 
outfits,  &c.,  at  some  proper  place,  say  with  the  Jersey  Com- 
pany, or  at  Port  Hood.' 

^'  The  Companies  subsequently  received  information,  which 
led  them  to  suppose  that  the  vessel  was  not  much  damaged, 
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and  then  telegraphed  and  wrote  to  said  Tarr  to  get  her  off 
and  bring  her  home. 

"  The  master  had  previously  returned  and  had  an  interview 
with  the  insurers.  No  exception  was  taken  at  the  time  of  the 
receipt  of  the  master's  despatch  to  it^  as  being  an  informal  or 
unauthorized  abandonment,  nothing  being  said  about  it 

"  November  28.  The  insurers  made  an  agreement  with 
four  persons  at  Gloucester,  to  go  down  and  get  the  vessel  off 
and  bring  her  home ;  this  was  done,  and  the  vessel  arrived  in 
Gloucester  in  February,  with  the  outfits  on  board ;  there  was 
no  evidence  that  they  were  tendered  to  the  owners.  The 
insurers  caused  her  to  be  repaired  at  an  expense  less  than 
half  her  veduation,  and  tendered  her  to  the  owners,  March  15, 
1854,  who  refused  to  take  her,  insisting  upon  a  claim  for  total 
loss,  and  that  she  was  not  thoroughly  repaired,  nor  in  reason- 
able time. 

"  No  evidence  was  introduced  on  the  part  of  the  owners,  of 
any  express  abandonment  other  than  that  of  the  master's  de- 
spatch, or  of  any  express  demand  of  payment  of  the  sums 
insured  up  to  March  14. 

^  Evidence  was  at  hand,  on  both  sides,  as  to  the  cost  and 
sufficiency  of  the  repairs  made,  and  the  reasonableness  of  the 
time  of  the  tender,  but  those  questions  not  being  deemed  ma- 
terial by  the  Court  in  the  posture  of  the  case,  they  were  not 
gone  into. 

"  R.  H.  Dana,  Jr.,  Proctor  for  Libellants. 
"  F.  C.  LoRiNG,  Proctor  for  Respondents.'^^ 

^^  It  is  agreed  that  the  first  of  the  above-named  causes  shall 
be  tried  in  the  District  Court,  and  that  if  either  party  is  dis- 
satisfied with  the  decision  of  the  Court  upon  any  question  of 
law,  he  shall  have  the  right  to  appeal,  but  that  the  findings  of 
the  Court  upon  matters  of  fact  shall  be  conclusive,  and  that  no 
evidence  shaU  be  introduced  in  case  of  appeal  in  the  Appel- 
late Courty  except  the  opinion  of  the  Judge  of  the  District 

VOL.  n.  28 
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Court  on  a  statement  of  facts  made  thereon ;  but  all  questions 
of  law,  including  inferences  of  law  from  facts  proved,  are  to 
be  open  on  appeal. 

^<  The  other  cases  shall  be  continued  to  abide  the  result  of 
the  one  tried,  and  decrees  therein  shall  be  entered  accordingly 
without  appeal. 

^  Provided,  however,  that  if  in  the  case  tried,  the  libellant 
shall  fail  on  any  technical  objection  or  matter  of  form  or  proof 
not  decisive  of  the  other  causes,  they  may  be  opened  in  the 
District  Court  so  far  as  those  objections  are  concerned. 

'<  Signed,  R.  H.  Dana,  Jr.,  for  LibeUants. 

"F.  C.  LoRiNG, /or  Respondents.^^ 

^  Spraque,  J.  In  this  case,  two  principal  questions  arise, 
depending  partly  on  law  and  partly  on  facta ;  firsts  whether 
there  has  been  abandonment,  and  second^  whether  the  aban- 
donment has  been  accepted. 

''  I  find  it  more  convenient  to  consider  the  latter  question 
first,  namely,  if  there  has  been  an  abandonment,  has  it  been 
accepted  ? 

"  The  respondents  took  possession  of  the  vessel  and  repaired 
her,  and  offered  to  return  her  to  the  owner  upon  his  paying  a 
portion  of  the  expenses  of  repairs,  intending,  no  doubt,  the 
one  third  new  for  old,  and  perhaps  a  part  of  the  expense  of 
getting  her  off,  as  a  general  average  claim.     The  libellant 
contends  that  this  was  an  acceptance.     The  case  of  PeeU  v. 
The  Merchants  Ins,  Co,j  in  3  Mason,  27,  is  a  direct  decision  to 
the  point,  that  if  the  vessel  is  abandoned,   and  the  under- 
writer takes  possession,  repairs  and  offers  to  return  her,  it  is 
an  acceptance  of  the  abandonment,  by  operation  of  law,  al- 
though he  refuses  in  terms  to  accept  it.     The  taking  posses- 
sion and  repairing  is  an  acceptance,  notwithstanding  the  actual 
intention,  or  the  declaration,  to  the  contrary.     This  decision 
of  the  Circuit  Court  I  adopt  as  binding  on  this  Court. 

^^  In  the  State  Courts  of  Massachusetts,  the  doctrii^e  is  that 
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the  underwriter  may,  after  an  abandonment,  refuse  to  accept 
it,  and  ktke  possession  of  the  vessel  and  repair  her,  and  if  the 
loss  is  proved  to  have  been  less  than  fifty  per  cent  may  return 
her  to  the  former  owner  within  a  reasonable  time.  This  doc- 
trine i.s  peculiar  to  Massachusetts.  I  believe  it  is  not  to  be 
found  anywhere  else,  either  in  the  decisions  of  the  Federal 
Courts,  or  in  the  State  Courts  of  any  other  State,  or  in  the 
law  of  England,  or  of  the  continent  of  Europe.  But  the  other 
principle  is  the  law  of  the  Courts  of  the  United  States,  and 
of  the  other  States  of  the  Union. 

"  The  great  controversy  in  this  case,  therefore,  is  whether 
there  was  an  abandonment 

'<  I  am  of  opinion  that  the  master,  as  master,  has  no  author- 
ity to  abandon  the  vessel.  There  must  be  a  legal  authority 
to  transfer  the  property  to  the  underwriters.  It  is  urged  that 
the  acts  of  the  insured  are  a  waiver  of  the  defects  in  the  aban- 
donment The  underwriter  may  waive  informalities,  and  may 
waive  his  right  to  any  thing  which  he  is  entitled  to  have.  For 
instance,  he  may  waive  a  notice  of  the  nature  of  the  loss,  or 
may  waive  an  objection  to  want  of  reasonable  time ;  and  if 
he  does  acts  which  are  justifiable  only  under  an  abandonment, 
he  waives  all  such  objections  to  its  sufficiency.  But  here  it 
is  not  the  insurer's  right,  but  the  owner's  right,  that  the  person 
who  makes  the  abandonment  shall  have  authority  to  do  so. 
The  underwriters  cannot  waive  the  owner's  right,  and  get 
property  in  the  vessel  without  the  owner's  consent 

^'  But  an  act  by  an  agent  may  be  subsequently  ratified  and 
confirmed  by  the  principal.  Has  there  been  such  a  ratifica- 
tion here  ?  There  is  no  doubt  that  there  has  been  an  assent, 
at  some  time,  as  a  demand  for  a  total  loss  was  made  prior  to 
the  commencement  of  the  suit.  An  abandonment  must  be  in 
a  reasonable  time.  This  is  a  material  right  possessed  by  the 
underwriter.  Must  the  ratification  be  governed  by  the  same 
rule,  as  to  time,  with  the  original  abandonment  ?  The  ordi- 
nary rule  of  the  law  of  agency  is,  that  a  ratification  may  be 
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made  at  any  time.  But  is  there  not  something  peculiar  in 
the  case  of  an  abs^ndonment  ? 

^^  The  reason  why  an  abandonment  is  justified  and  held 
good  in  a  case  not  actually  one  of  total  loss,  is  that  the  under- 
writer may  take  the  vessel  and  use  her  to  the  best  advantage. 
Therefore,  the  inaiured  should  give  the  underwriter,  at  the  ear- 
liest reasonable  time,  all  the  benefits  in  his  power.  Until  a 
valid  abandonment  is  made,  the  underwriter  can  exercise  no 
act  of  ownership  upon  the  vessel.  Consequently,  as  the  owner 
may  ratify  or  not,  at  his  pleasure  the  act  of  the  master,  the 
question  remains  undecided  in  the  interval ;  and  if  the  owner 
shall  refuse  to  ratify  the  abandonment,  the  acts  of  ownership 
exercised  by  the  underwriter  would  be  illegal.  It  is  clear 
therefore,  that  the  ratification  by  the  owner  must  be  within 
such  reasonable  time,  as  to  give  the  underwriter  the  opportu- 
nity to  decide  early,  whether  to  accept  or  not,  and  if  he  does 
accept,  the  opportunity  to  make  the  best  use  he  can  of  the 
-wreck.  The  same  reason  which  requires  the  abandonment  to 
be  made  seasonably,  requires  the  ratification  of  the  act  of 
assumed  agency  to  be  made  seasonably.  The  owner  is  not 
obliged  to  abandon  on  mere  rumor.  He  may  wait  a  reason- 
able time  to  ascertain  the  actual  state  of  things  respecting  the 
disaster.  But  he  is  not  to  wait  in  order  to  ascertain  what  bia 
interests  may  be,  in  the  state  oY  the  market,  or  as  developed 
by  subsequent  events. 

''  Was  the  ratification  in  this  case  made  within  a  reasonable 
time  ?  If  we  confine  ourselves  to  the  direct  evidence,  it  has 
not  been  shown,  when  the  libellant  first  knew  of  the  loss  and 
of  the  act  of  Howard.  He  does  not  appear  in  the  case,  until 
the  letter  of  the  respondents  to  him,  tendering  him  back  his 
vessel.  His  reply  to  this  letter  by  his  proctor,  shows  that  he 
had  claimed  a  total  loss,  and  relied  upon  the  abandonment. 
On  the  direct  evidence,  therefore,  there  is  no  proof  of  unrea- 
sonable delay.  But  the  proper  course  of  inquiry  includes  also 
the  circumstantial  proof.  , 
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"  It  appears  that  before  the  master's  despatch,  the  news  of 
the  disaster  ha<t  been  commnnicated  to  the  respondents  by 
Mr.  Tarr.  They  replied  to  him,  authorizing  him  to  get  the 
vessel  off  if  possible,  at  their  expense.  They  also  authorized 
Capt  Howard  to  strip  the  vessel  and  store  the  rigging  and 
outfits,  and  to  sell  in  a  certain  contingency.  No  act  was  done 
in  consequence  of  these  despatches,  but  this  was  not  by  reason 
of  an  invalidity  in  the  abandonment.  Late  in  October,  Capt 
Howard  returned,  and  Capt.  Reed  and  others  returned,  who 
had  been  at  the  place.  Full  inquiries  were  made  of  all  these 
parties,  and  the  respondents,  as  far  as  they  thought  it  expedi- 
ent, made  their  contract  with  Reed  and  others  to  get  off  the 
vessel.  She  was  got  off  and  brought  to  Gloucester  in  Febru- 
ary. She  was  then  repaired  and  tendered  to  the  former  own- 
ers in  March.  The  respondents  do  not  complain  that  they 
were  delayed  at  all  in  their  action.  On  the  contrary  they  say 
that  the  vessel  was  got  off,  repaired,  and  returned,  within  a 
reasonable  time.  There  is  nothing  to  indicate  that  they  have 
not  had  all  the  advantages  they  could  have  had  if  the  aban- 
donment by  Howard  had  been  authorized. 

**This  series  of  acts  by  the  underwriters  shows  that  they 
treated  the  abandonment  as  valid.  By  the  contract  of  insur- 
ance, the  underwriter  gets  no  property  in  the  vessel,  and  no 
right  of  possession.  It  is  a  mere  contract  of  pecuniary  in- 
demnification. He  cannot  interfere  and  take  control  of  the 
vessel  to  prevent  a  loss,  or  to  change  the  character  of  a  loss. 
His  right  to  possession  and  control  is  derived  solely  from  the 
abandonment.  The  owner  keeps  control  of  the  vessel  and  of 
ihe  wreck,  until  he  chooses  to  abandon  it  to  the  insurer,  and 
he  need  not  abandon  in  any  case,  unless  he  chooses  to  change 
the  property  in  the  remnants,  into  money.  Even  under  the 
doctrine  of  the  Supreme  Court  of  Massachusetts,  the  insurer 
cannot  take  possession  and  repair,  before  there  has  been  an 
abandonment.  No  case  has  gone  the  length  to  assert  such  a 
right     One  reason  given  by  the  Massachusetts  Court  for  their 
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rule  is,  that  the  insurer  may  show  by  the  repairs,  that  the  loss 
alleged  to  be  over  fifty  per  cent.,  was  in  fact,  less  than  that 
amount.  This  assumes  that  the  owner  has  abandoned.  The 
acts  of  the  respondents  in  this  case,  can,  under  neither  rule,  be 
reconciled  with  any  other  view  than  that  they  considered  the 
vessel  legally  abandoned  to  them ;  and  it  seems  that  they  had 
all  the  advantages  of  a  valid  abandonment.  When  both  the 
insured  and  insurers  have  treated  the  abandonment  as  valid^ 
an  objection  by  the  insurers  to  its  original  validity,  becomes 
little  else  than*  a  formal  objection. 

''  I  will  now  look  at  the  acts  of  the  owners,  to  see  if  they 
did  not,  in  fact,  make  a  seasonable  notification.  The  owners 
and  underwriters,  the  master  and  most  of  the  crew,  and  Mr* 
Tarr  and  Capt.  Reed,  all  reside  in  Gloucester.  It  is  not  a 
very  large  place,  and  it  is  quite  improbable  that  the  owners 
did  not  know  of  the  facts  as  they  occurred.  The  vessel  was 
brought  to  Gloucester,  kept  in  the  possession  of  the  respotiT 
dents  some  six  weeks,  undergoing  such  repairs  as  the  respon- 
dents thought  proper.  The  owners  did  not  interfere  or  object 
to  any  of  these  acts.  The  course  of  conduct  on  both  sides 
can  only  be  reconciled  with  one  hypothesis,  and  that  is  that 
each  understood  that  the  vessel  was  abandoned  and  a  total 
loss  claimed,  and  that  the  only  question  was,  whether  the  facta 
were  such  as  to  justify  it.  After  such  an  acquiescence,  the 
owners  would  not  be  permitted  to  deny  the  authority  of  How- 
ard, and  treat  the  insurers  as  trespassers.  % 

'^  Since  the  decision  of  Peele  v.  The  Merclianls  Insurance 
Company^  a  clause  has  been  introduced  into  the  Boston  poli- 
cies, and  is  found  in  this  policy,  in  the  following  words.  ^  The 
acts  of  the  insured  or  insurers,  in  recovering,  saving,  and  pre- 
serving the  property  insured,  in  case  of  disaster,  shall  not  be 
considered  as  a  waiver  or  acceptance  of  an  abandonment' 
The  respondents  have  referred  to  this  clause  as  justifying  their 
acts.  But  the  object  of  this  clause  is  to  enable  either  party, 
after  an  abandonment,  to  labor  in  rescuing  and  preserving 
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property,  without  fear  of  the  effect  of  their  acts  as  evidence 
of  an  acceptance  or  waiver.  The  clause  supposes  an  aban- 
donment The  acts  of  the  underwriters  in  getting  off  the  ves- 
sel and  bringing  her  to  Gloucester,  including  temporary  re- 
pairs for  that  purpose,  might  be  protected  by  that  clause  of 
the  policy.  But  they  went  much  further.  Having  brought 
the  vessel  to  the  home  port,  they  kept  possession  of  her  for 
six  weeks,  and  made  repairs  of  a  permanent  character,  confess- 
edly for  the  purpose  of  tendering  her  back  to  the  owners  as  a 
fully  repaired  vessel.  These  acts  are  not  protected  by  the 
clause.  Such  seems  to  have  been  the  view  of  this  clause 
taken  by  the  Supreme  Court  of  Massachusetts. 

^^  It  is  argued  that  the  implied  authority  given  to  Capt.  How- 
ard to  sell,  was  only  for  the  purpose  of  obviating  the  effect  of 
a  restriction  specially  introduced  into  this  policy,  in  these 
words,  — '  In  case  of  loss  in  the  bay  of  St  Lawrence,  no  sale 
of  the  vessel  to  be  made  on  their  (insurers')  account,"  and  to 
leave  the  master  to  act  as  by  the  common  maritime  law. 
But  the  restriction  is  not  on  his  right  to  sell  as  master,  on  the 
owner's  account,  but  upon  sales  on  the  insurers'  account,  af- 
ter abandonment.  A  release  from  that  clause  authorizes  a 
sale  on  the  insurers'  account,  and  implies  an  abandonment 
Moreover,  the  despatch  is  not  confined  to  authorizing  a  sale. 
It  gives  orders  in  answer  to  his  request  for  orders,  as  to  what 
shall  be  done  with  the  vessel  and  her  outfits,  in  case  she  is  not 
sold. 

^  There  is  another  view  that  may  be  taken  of  this  matter  of 
the  abandonment  Subsequent  events,  after  an  invalid  aban- 
donment, may  justify  a  new  one ;  as  condemnation  after 
capture,  or  new  events  altering  the  nature  of  the  original  loss. 
Now,  I  am  by  no  means  certain  that,  if  there  had  been  no 
valid  abandonment  before  the  insurers  got  off  the  vessel 
and  brought  her  to  Gloucester,  their  subsequent  acts,  which 
amounted  to  a  conversion  of  the  vessel  to  their  own  use, 
would  not  have  justified  a  new  original  abandonment     The 
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offer  to  return  the  vessel  is  accompanied  by  a  claim  upon  the 
owner  for  the  payment  of  a  sum  of  money  to  be  afterwards 
ascertained.  The  letter  of  the  libellant's  proctor  treats  this  as 
a  conditional  offer.  He  desires  to  know  what  the  amount  is, 
which  his  clients  are  required  to  pay,  saying  that  if  it  is  not 
too  large,  and  that  if  the  vessel  is  found  sufficiently  repaired, 
they  may,  waiving  no  right,  be  willing  to  accept  the.vessel,  as 
a  compromise.  The  reply  of  the  respondents  does  not  waive 
this  demand. 

"  I  am  of  opinion  that  there  has  been  a  sufficient  abandon- 
ment, treating  Capt.  Howsrtd  only  as  master.  On  this  aban- 
donment, the  acts  of  the  respondents  are  in  law,  an  acceptance. 
It  is  not  therefore  necessary  to  go  into  the  other  questions 
which  have  been  opened. 

''  On  the  point  of  jurisdiction,  I  consider  the  jurisdiction  of 
the  admiralty  over  policies  of  insurance  to  be  the  settled  law 
and  practice  of  this  Circuit  Decree  for  the  libellant,  for  a  to- 
tal loss." 

The  Court  directed  the  question  of  jurisdictibn  to  be  first 
argued ;  and  it  was  argued  by  it.  H,  Dana^  Jr,j  in  support  of 
the  jurisdiction,  and  by  F.  C.  Loring'  and  fil  Bartlett^  contra. 

CuETis,  J.  In  Delovio  v.  Boit,  2  Gal.  R.  398,  decided  in  1815, 
Mr,  Justice  Story,  after  an  elaborate  and  very  learned  exam- 
ination of  the  subject,  held  that  the  admiralty  jurisdiction  of 
the  District  Courts  of  the  United  States  extended  to  suits  on 
policies  of  insurance.  la  Peele  v.  The  Merchants  Ins,  Co,  3 
Mason,  27,  in  the  year  1822,  the  question  was  again  before 
him,  he  reaffirmed  the  jurisdiction,  and  made  a  d^sree  for  the 
libellant  An  appeal  was  taken,  but  for  some  cause  was  not 
prosecuted  to  a  hearing  before  the  Supreme  Court  In  Hale 
V,  The  Washington  Ins.  Co,  2  Story,  176,  in  1842,  that  learned 
judge  again  declared  that  he  adhered  to  the  doctrine  of  De- 
lovio  V.  BoUy  and  he  again  made  a  decree,  in  a  suit  in  the 
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admiralty  founded  on  a  policy  of  insurance.  In  numerous 
cases,  in  this  Circuit,  the  doctrines  of  Delovio  v.  BoU,  have 
been  still  further  examined  and  affirmed.  Andrews  v.  The 
Essex  F.  Sf  M.  Ins,  Co.  3  Mason,  6 ;  Plummer  v.  Webb^  4  lb. 
380;  The  TUtoUy  6  lb.  465;  The  Volunteer,  1  Sum.  551 ;  The 
Tribune,  3  lb.  144 ;  The  Spartan,  Ware's  R.  149 ;  Steele  v. 
Thdcher,  lb.  91;  The  Huntress,  1  Daveis,  R.  93,  and  note. 
And,  so  far  as  1  am  informed,  the  jurisdiction  has  nol>been  here 
questioned.  On  the  other  hand,  it  must  be  admitted,  that, 
either  from  want  of  confidence  felt  by  the  bar,  in  the  ultimate 
establishment  of  the  jurisdiction  by  the  Supreme  Court  of  the 
United  States,  or  from  some  other  cause,  the  jurisdiction  of 
the  admiralty  over  policies  of  insurance  has  been  very  infre- 
quently resorted  to.  It  is  believed  that  since  Peele's  case,  a 
libel  on  a  policy  of  insurance  bas  not  been  filed  in  this  Dis- 
trict, where  the  amount  in  dispute  would  allow  an  appeal. 

Though  this  question  has  never  come  before  the  Supreme 
Court  of  the  United  States,  other  inquiries  concerning  the 
extent  of  the  admiralty  jurisdiction  conferred  by  the  constitu- 
tion, have  there  arisen,  and  given  rise  to  great  research  and 
much  acute  criticism.  They  have  resulted  in  pretty  wide  dif- 
ferences of  opinion  among  the  individual  judges.  Waring  v. 
Clarke,  6  How.  441 ;  N.  Jersey  &  N.  Co.  v.  TTie  Merchants 
Bank,  6  How.  344;  The  Genesee  Chief,  12  lb.  443.  In 
Cutler  V.  Mae,  7  How.  729,  it  was  held  by  a  majority  of  the 
Court,  that  a  libel,  in  personam,  would  not  lie  by  the  owner  of 
a  ship,  against  one  of  the  consignees  of  cargo,  who  had  re- 
ceived his  goods,  to  recover  a  sum  of  money,  due  by  way  of 
contribution  to  a  general  average  loss.  This  decision  cer-  ' 
tainly  goes  pretty  far  towards  overruling  the  decision  in 
Delovio  V.  Boit,  and  is  undoubtedly  irreconcilable  with  some 
of  the  positions  which  are  reported  therein.  But  it  does  not 
cover  the  precis^  question,  whether  a  policy  of  insurance  is 
one  of  those  maritime  contracts,  which  are  within  this  juris- 
diction.    It  rests  on  the  ground,  that  after  the  goods  have 
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been  surrendered  to  the  consignee,  the  lien  is  gone,  and  there- 
fore there  is  not  admiralty  jurisdiction  to  enforce  a  lien ;  and 
that  the  promise  by  the  consignee  to  contribute,  is  implied, 
if  at  all,  by  the  common  law ;  that  it  is  not  a  creature  of  the 
admiralty  law,  and  is  not  to  be  enforced  in  a  Court  of  Ad- 
miralty. AH  this  may  be  true,  and  yet  a  policy  of  insurance 
may  be  such  a  maritime  contract  as  comes  under  the  juris- 
diction of  the  admiralty,  while  an  implied  promise  to  con- 
tribute in  general  average  does  not.  Undoubtedly,  it  would 
be  somewhat  remarkable,  if  the  admiralty  were  held  not  to 
have  jurisdiction  over  an  implied  promise  to  contribute  to  a 
general  average  loss,  but  to  have  jurisdiction  over  an  express 
promise  to  do  so;  or  that  it  had  not  jurisdiction  over  an 
express  promise  to  contribute  to  such  a  loss,  but  had  jurisdic- 
tion over  an  express  promise,  in  a  policy  of  insurance,  to 
indemnify  one  for  what  he  might  be  obliged  to  contribute. 
Still,  an  inquiry  into  the  extent  of  the  admiralty  jurisdiction, 
under  the  Constitution  of  the  United  States,  is,  to  some 
extent,  at  least,  an  historical  question ;  and  whether  a  partic- 
ular class  of  contracts  is  within  that  jurisdiction,  is  to  be 
determined,  not  by  reasoning  a  priori^  but  by  examining  into 
the  actual  extent  of  that  jurisdiction,  as  exercised  in  this 
country  prior  to  the  formation  of  the  Constitution.  This 
may  lead,  as,  comparing  the  cases  of  New  Jersey  &  N* 
Co.  V.  The  Merchants  Bankj  and  Cutler  v.  Rae^  and  the 
Oenesee  Chiefs  it  may,  perhaps,  be  said,  it  has  led,  to  theo- 
retical anomalies,  which  can  scarcely  be  reconciled,  but 
which  may,  nevertheless,  be  sound  deductions  from  correct 
premises. 

The  preliminary  question  which  I  have  to  determine  is, 
whether  I  ought  to  examine  this  subject,  and  pronounce  my 
own  individual  opinion  thereon;  or  whether,  sitting  here,  I 
should  allow  the  question,  which  has  been  thus  decided  by 
my  ver/  learned  and  distinguished  predecessor,  and  which 
has  been  so  long  settled  in  this  Circuit,  to  remain,  as  he  left 
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it,  until  it  shall  come  before  the  Supien^e  Court  of  the  United 
States.  I  confess  I  have  felt  not  a  little  doubt  concerning 
what  my  duty  requires  of  me ;  but  I  have  come  to  the  conclu- 
sion, that,  sitting  here,  I  shall  best  discharge  my  duty  by 
treating  the  inquiry  as  to  the  jurisdiction  as  not  to  be  further 
gone  into  on  the  Circuit,  holding  myself  free  to  go  into  it  at 
large,  and  with  all  the  aids  of  more  recent  investigations, 
when  it  shall  arise  in  the  Appellate  Court 

The  objection  to  the  jurisdiction  is,  therefore,  overruled,  and 
the  case  must  be  heard  on  its  merits. 

The  cause  was  then  argued  on  its  merits,  by  S.  Bartlett 
and  F.  C.  Lorinff^  for  the  appellants,  and  R,  H,  Dana^  Jr., 
contra. 

CuBTiS,  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court,  in  the  admiralty,  founded  on  a  policy  of  insurance. 
The  question  of  jurisdiction  has  heretofore  been  raised  and 
decided.  The  appeal  comes  before  me  under  an  agreement 
of  the  parties,  which  is  as  follows :  — 

'^It  is  agreed  that  the  first  of  the  above-named  causes  shall 
be  tried  in  the  District  Court,  and  that  if  either  party  is  dis- 
satisfied with  the  decision  of  the  Court  upon  any  question  of 
law,  he  shall  have  the  right  to  appeal,  but  that  the  findings  of 
the  Court  upon  matters  of  fact  shall  be  conclusive,  and  that 
no  evidence  shall  be  introduced  in  case  of  appeal  in  the  Ap- 
pellate Court,  except  the  opinion  of  the  Judge  of  the  District 
Court  on  a  statement  of  facts  made  thereon;  but  all  questions 
of  law,  including  inferences  of  law  from  facts  proved,  are  to  be 
open  on  appeal. 

^  The  other  cases  shall  be  continued  to  abide  the  result  of 
the  one  tried,  and  decrees  therein  shall  be  entered  accordingly 
without  appeal. 

"  Provided,  however,  that  if  in  the  case  tried,  the  libellant 
shall  fail  on  any  technical  objection  or  matter  of  form  or  proof 
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not  decisive  of  the  other  causes,  they  may  be  opened  in  the 
District  Court  so  far  as  those  objections  are  concerned." 

The  substance  of  the  agreement  between  the  parties  is,  that 
no  question  of  fact  is  to  open  on  this  appeal,  but  the  law 
arising  on  the  facts  found,  shall  be  here  reviewed.     I  do  not 
approve  of  this  mode  of  bringing  admiralty  appeals  before  this 
Court.     It  is,  substantially,  the  mode  originally  provided  for 
by  the  twenty-second  section  of  the  Judiciary  Act  of  1789, 
(1  Stat,  at  Large,  84,)  but  was  found  to  be  attended  with  so 
many  difficulties,  that  the  Act  of  March  3,  1803,  (2  Stat  at 
Large,  244,)  gave  an  appeal.     See  Wiscart  v.  Dauchy^  3  Dal. 
321 ;   Oliver  v.  Alexander,  6  Peters,  143.     Some  of  these  em- 
barrassments are  felt  in  this  case.     The  respondent's  counsel 
insists  that,  inasmuch  as  all  questions  of  law  are  agreed  to  be 
open  on  the  appeal,  they  have  a  right  to  take  the  opinion  of 
this  Court,  upon  those  matters  of  law  which  determined  or 
influenced  the  District  Court  to  find  the  facts.     Certainly,  all 
legal  questions,  belonging  to  the  case,  cannot  be  here  raised 
and  decided,  if  these  are  excluded.    But  they  must  be  excluded, 
to  execute  the  agreement  of  the  parties  to  produce  no  evidence 
here  and  make  the  finding  of  the  District  Court  of  all  matters 
of  fact  conclusive.     They  would  no  more  be  conclusive,  if 
open  to  objection  by  reason  of  alleged  errors  of  law,  than  they 
would  be  if  either  party  were  al  liberty  to  insist  that  the  evi- 
dence did  not  warrant  the  conclusions  of  the  District  Court 
Indeed,  this  is,  in  substance,  the  real  objection  made ;  for  that 
objection  is,  that  upon  correct  principles  of  law,  the  evidence 
does  not  warrant  the  conclusions  of  fact  made  by  the  Court 
below.     But  I  am  of  opinion  that  the  agreement  of  the  parties 
precludes  the  respondents  from  all  objections  to  the  findings 
of  the  District  Court  concerning  any  matter  of  fact 

I  offered  to  discharge  the  agreement  in  the  case  and  allow 
it  to  stand  open  on  the  appeal,  but  as  neither  party  desired 
this,  I  have  taken  the  case  into  consideration,  and  will  decide 
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it, —  but  I  wish  it  to  be  understood  that  I  have  encountered 
much  embarrassment  in  doing  so,  and  shall  execute  a  similar 
agreement  hereafter  with  much  reluctance,  if  at  all.  An  ap- 
peal in  the  admiralty  should  come  before  this  Court,  either 
upon  the  evidence,  or  upon  an  agreed  statement  of  facts. 

On  examining  the  opinion  of  the  Judge  of  the  District 
Court  it  appears  he  has  found :  — 

1.  An  offer  by  the  master  to  abandon  the  interest  of  the 
assured  in  the  vessel,  seasonably  ratified  by  the  assured. 

2.  That  the  insurers  took  possession  of  the  vessel  for  the 
purpose  of  repairing  and  restoring  it  to  the  insured,  and  in  the 
execution  of  that  intention,  brought  the  vessel  to  the  home 
port  and  there  made  repairs  rendered  necessary,  by  perils  within 
the  policy. 

The  fact  that  an  offer  of  abandonment  was  seasonably  made, 
by  the  ratified  act  of  the  master  being  found,  the  principal 
question  is,  whether  this  offer  of  an  abandonment  was  accepted 
by  the  insurers. 

There  can  be  no  doubt,  that  if  what  was  done  by  them  was. 
in  the  exercise  of  rights  derivable  only  from  an  accepted  offer 
of  abandonment,  their  acts  are  conclusive  evidence  of  such 
acceptance.  Peele  v.  The  Mer.  Ins.  Co.  3  Mason,  27 ;  Badger 
V.  The  Ocean  Ins.  Co.  23  Pick.  355;  Griswold  v.  The  New 
York  Ins.  Co.  1  John.  205 ;  s.  c.  3  John.  321 ;  Mar.  and  P.  Ins.. 
Co.  V.  Baihurst^  5  Gill  &  John.  235.  Upon  the  same  principle 
the  Supreme  Court  held  that  an  offer  of  abandonment  would  be 
waived  by  an  assertion  of  ownership  inconsistent  therewith. 
Chesapeake  Ins.  Co.  v.  Staa-k^  6  Cr.  272 ;  CoL  Ins.  Co.  v.  Ashby^ 
4  Pet  144.  Nor  is  there  any  doubt  that  this  Court  decided, 
in  Peele  v«  Mer.  Ins.  Co.^  that  if  the  insurer  take  and  retain 
possession  of  the  vessel  for  the  purpose  of  repairing  it,,  he  does- 
the^eby  accept  an  offer  of  abandonment. 

But  the  insurers  insist,  that  the  contract  in  question  was 
made,  and  was  to  be  executed  in  the  State  of  Massachusetts ; 
and  that  by  nature  of  the  law  of  that  State,  the  insurers  had,. 
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under  this  policy,  a  right  to  take  possession  of  the  vessel  when 
an  offer  of  abandonment  was  made,  and  seasonably  repair 
and  restore  it  to  the  insured,  and  thus  perform  their  contract. 

It  must  be  admitted  that  the  law  of  the  place. of  this  con« 
tract  determines  the  rights  which  the  insurers  have,  upon  an 
offer  to  abandon  ;  and  also  that  the  Supreme  Court  of  Massa- 
chusetts have  held  that  the  insurer  has  the  right  which  is  bere 
insisted  on.  But  this  Court  held  in  Peele  v.  The  Merchants 
Ins.  Co,,  that  the  insurer  had  no  such  right  And  this  being 
a  question,  not  of  mere  local  municipal  law,  but  arising  under 
the  law  merchant,  though  this  Court  must  consider  with  un- 
affected respect  the  decisions  of  that  Court,  on  this  question, 
yet  they  are  not  binding  on  our  judgments,  and  we  have  no 
right  to  conform  to  them,  when  we  believe  they  do  not  an- 
nounce the  true  rule. 

This  is  the  settled  doctrine  of  the  Supreme  Court  of  the 
United  States,  and  has  been  frequently  applied  in  this  Court. 
Swift  V.  Tpson,  16  Pet.  1 ;  Carpenter  v.  Prov.  W.  Ins.  Co.j 
16  Pet.  495 ;  Foxcroft  v.  MaUett,  4  How.  379 ;  WUliams  v. 
The  Suffolk  Ins.  Co.,  3  Sum.  277.  Being  satisfied  of  the  cor- 
rectness of  the  decision  of  this  Court  in  'Peele  v.  The  Mer. 
Ins.  Co.,  and  of  its  conformity  with  sound  principles,  I  can- 
not overrule  it,  because  the  highest  Court  of  the  State  has, 
subsequent  to  that  decision,  taken  a  different  view  of  the  rights 
of  insurers.  The  laws  of  the  place  of  the  contract  being  the 
general  law  merchant,  \  am  bound  to  declare  that  in  my  opin- 
ion, it  did  not  confer  on  the  underwriter  the  right  claimed,  to 
take  possession  on  an  offer  of  abandonment,  and  repair  and 
restore  the  vessel,  and  thus  perform  his  contract 

It  has  been  argued,  that  these  decisions  of  the  Supreme 
Court  of  Massachusetts,  are  evidence  of  a  local  usage  by 
which  this  contract  should  be  governed.  A  judicial  decision, 
founded  on  a  local  usage,  may  be  evidence  of  its  existence  at 
the  time  the  decision  was  made.  Cookendorf  v.  Preston,  4 
How.  326.    But  the  Supreme  Court  of  Massachusetts  have 
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not  rested  their  decisions  upon  any  local  usage,  but  upon  their 
understanding  of  the  principles  of  mercantile  law. 

It  is  also  urged,  that  we  may  fairly  presume  that  a  practice, 
in  conformity  with  these  decisions  has  grown  up,  amounting 
to  a  local  usage.  If  this  argument  were  so  far  sound  as  to 
determine  this  case,  it  would  preclude  all  inquiry  in  every 
case,  as  to  the  correctness  of  any  decision  respecting  any  con- 
tract, where  time  enough  had  elapsed  since  it  was  made  to 
have  a  practice  in  conformity  with  it,  obtain.  No  doubt  it  is 
a  strong  argument  against  overruling  a  decision,  that  it  has 
been  practised  on,  and  rights  acquired  in  conformity  with  it. 
But  this  is  a  practical  view  only ;  and  I  have  never  under- 
stood that  there  was  also  a  theoretical  objection,  quite  conclu- 
sive, if  well  founded,  that  the  decision  proved  a  local  usage, 
which,  though  not  in  pursuance  of  a  rule  of  law,  bound  the 
parties. 

I  do  not  think  any  such  effect  can  be  allowed  to  a  decision, 
which  professes  to  declare  a  rule  of  commercial  law.  It  must 
stand  or  fall  upon  its  reasoning  and  its  authority,  not  upon 
the  strength  of  a  local  usage  supposed  to  have  grown  up 
under  it.  And  especially  must  this  be  so,  where,  as  in  this 
case,  there  is  no  presumption  that  there  has  been  any  other 
practice  than  to  conform  to  the  law  of  the  land  on  thjB  subject, 
and  the  very  question  is,  what  that  law  allows. 

Nor  do  I  think  the  clause  giving  to  each  party,  the  right  to 
act  in  recovering,  saving,  and  preserving  the  property  insured, 
confers  on  the  insurer  the  right  here  claimed.  It  seems  to  me 
to  have  no  reference  to  any  other  repairs,  than  such  as  may  be 
needful  for  the  temporary  preservation  of  the  property,  and  its 
relief  from  perils  within  the  policy.  And  such  I  understand 
to  have  been  the  view  taken  of  it  in  Reynolds  v.  The  Ocean 
Ins.  Co.  1  Met  160. 

I  am  also  strongly  inclined  to  the  opinion  that  the  respon- 
dents do  not  bring  the  case  within  the  ruloriield  by  the  Supreme 
Court  of  Massachusetts.     For  they  did  not  tender  the  vessel 
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to  the  insurer,  except  upon  condition  of  his  paying  a  part  of 
the  expense  of  the  repairs.  As  I  understand  that  rule,  the 
insurer  has  not^  the  right  to  prescribe  this  condition ;  bat  I 
would  not  be  understood  to  speak  with  confidence  concerning 
it  Considerable  embarrassment  in  the  application  of  the 
rule  would  seem  to  exist,  in  a  case  like  the  present,  where  a 
part  owner  obtains  separate  insurance.  But  I  do  not  rest 
the  decree  on  this  ground,  and  therefore  do  not  pursue  the 
inquiry. 

Decree  of  the  District  Court  affirmed. 

Barilett  and  F,  G.  Loring^  for  appellants. 

R.  H.  Dana,  contra. 


James  Saegent  et  al.  vs.  Pitts  A.  Larned  el  al. 

• 

If  a  defendant,  for  a  yalaable  consideration,  corenants  not  fnrther  to  infringe  an 

existing  patent,  he  will  be  enjoined  hj  a  Court  of  Equity  fVom  farther  infringing, 

unless  he  shows  some  equitable  reason  why  he  should  not  be  bound  by  his  coro- 

nant. 
Where  a  bill  alleged  that  an  agreement  of  compromise  was  made,  and  the  answer 

goes  into  a  history  of  the  dispute  compromised,  it  is  not  responsiye  to  the  bill. 
An  agreement  of  compromise  fairly  made,  must  be  executed,  without  regard  to  the 

merits  of  the  dispute  compromised. 
A  change  of  form  merely,  or  of  mechanical  structure,  which  produces  no  new,  or 

materially  improved  result,  is  not  the  subject  of  a  patent,  and  is  an  infringement 

of  a  patent. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  a  suit  in  equity,  founded  on  letters 
patent  for  "a  new  and  useful  improvement  in  machines  for 
paring  apples,"  graffted  to  the  complainants  as  the  assignees 
of  Ephraim  L.  Pratt,  and  bearing  date  October  4,  1853. 
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The  coundel  for  the  complainants  insisted,  that  the  respondent 
Seagrave  is  estopped  by  his  covenant,  which  will  hereafter 
be  referred  to,  from  disputing  the  validity  of  the  patent ;  but 
the  question  to  which  most  of  the  evidence,  and  the  argu- 
ments of  the  counsel  at  the  hearing,  were  directed,  was 
whether  Pratt  was  the  original  and  first  inventor  of  the  thing 
patented,  and  so  whether  the  letters  patent  were  valid. 

I  am  of  opinion,  that  upon  the  pleadings  and  evidence  in 
this  case,  this  question  is  not  open. 

The  bill,  after  stating  the  grant  of  the  patent,  alleges  that 
in  May,  1854,  the  defendant  Seagrave  being  engaged  in  the 
manufacture  of  machines  in  violation  of  the  patent,  for  cer- 
tain valuable  considerations  entered  into  a  covenant  with  the 
complainants,  that  he  would  desist  from  the  construction  of 
the  same,  and  would  wholly  abstain  from  the  violation  of  the 
aforesaid  exclusive  rights  of  the  complainan4;s.  That  the  in- 
strument containing  this  covenant  was  executed  in  duplicate 
by  the  parties,  and  each  party  had  one  part  thereof;  that  the 
part  belonging  to  the  complainants  has  been  lost  or  destroyed 
by  accident,  and  they  have  applied  to  the  defendant  Sea- 
graves,  through  their  solicitor,  to  be  permitted  to  inspect  the 
part  in  his  possession ;  but  liberty  was  refused,  and  the  com- 
plainants cannot  state  the  contents  of  the  instrument  with 
precision,  but  pray  that  the  defendants  may  discover  a  copy 
thereof. 

The  defendants  produce  and  annex  a  copy  of  the  instru- 
ment, which  is  as  follows :  — 

"  Know  all  men  by  thbsb  pkbsents  :  — 

"  That  we,  Sargent  &  Foster,  of  Shelburne,  and  John  D. 
Seagrave,  of  Worcester,  for  divers  good  and  valuable  consid- 
erations, passing  from  each  party  to  the  other,  and  of  the 
covenants  herein  made  from  each  to  the  other,  do  make  the 
following  agreement : — 

"  The  said  Seagrave  hereby  agrees  to  relinquish  all  right  or 

29* 
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claim  hereafter  to  make  any  apple  paring  machines,  by  viriue 
of  the  contract  of  the  date  of  September  6,  a.  d.  1853,  signed 
by  said  Sargent  &  Foster,  and  covenants  to  make  no  more  of 
said  machines  after  this  dale.  The  said  Sargent  &  Foster 
agree  to  take  of  said  Seagrave  certain  castings,  now  in  the 
possession  of  said  Seagrave,  (which  have  been  ah^eady 
packed  up,)  and  pay  him  therefor  the  sam  of  $117. 

^'  It  is  further  agreed  hereby,  that  said  Seagrave  may  be 
entitled  to  sell  the  machines  which  he  now  has  actually  com* 
pleted,  which  are  understood  to  be  in  number  about  1,500  in 
the  city  of  Worcester,  and  from  five  to  seven  hundred  in 
addition  in  other  places;  provided,  however,  that  Seagmve 
shall  sell  said  machines  at  the  market  prices  of  said  Sargent 
&  Foster ;  and  provided,  also^  that  said  Seagrave  shall  sell 
said  machines,  within  eight  months  *from  the  date  hereof,  and 
after  the  expiration  of  said  time,  shall  have  no  right  to  sell  the 
machines  aforesaid^  except  as  hereafter  agreed.  At  the  expira:- 
tion  of  said  eight  months,  it  shall  be  at  the  option  of  the  said 
Sargent  &  Foster  to  allow  said  Seagrave  eight  months  in 
addition,  to  dispose  of  said  machines,  or  they  shall  be  enti- 
tled to  take  the  balance  of  said  machines,  at  the  appraisal  (rf 
three  disinterested  men,  one  to  be  chosen  by  each  party,  and 
those  so  chosen  shall  select  a  third ;  and  if  said  Sargent  tc 
Foster  shall  elect  to  take  said  machines,  they  shall  pay  there- 
for, on  the  terms  appointed  by  said  appraisers ;  and  if  they 
elect  to  allow  said  Seagrave  eight  months,  in  addition  to  the 
first  eight  months,  then  the  said  Seagrave  shall  be  entitled  to 
sell  said  machines,  which  are  now  constructed,  during  said 
second  eight  months,  but  at  no  time  thereafter. 

''  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals,  this  26th  day  of  May,  a.  d.  1854. 

Sargent  &  Foster.  [Seal.] 
J.  D.  Seagrave.        [Seal.] 
-"  Witness,  Charles  Devens,  Jr." 
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A  copy  of  the  contract  of  September  6, 1852,  referred  to  in 
thia  instmment,  is  also  produced  and  is  as  follows  :  — 

"  Know  all  men,  That  whereas  John  D.  Seagrave,  of  Wor- 
cester, formerly  of  Milford,  in  the  county  of  Worcester  and 
Ck)mmonwealth  of  Massachusetts,  is,  and  has  been  engaged 
in  the  manufacture  of  certain  paring  machines,  which  include 
in  their  construction  a  certain  alleged  improvement  for  which 
E.  L.  Pratt  hcLS  made  an  application  for  a  patent,  of  which  we 
are  assignees,  now,  for  value  received,  we,  Sargent  &  Fos- 
ter, of  Shelburne,  in  the  county  of  Franklin  and  Common- 
wealth aforesaid,  hereby  agree  that  said  Seagrave  shail  have 
the  privilege  to  finish,  complete,  and  sell  all  machines  actually 
commenced  by  him,  (the  number  to  be  determined  by  the 
number  of  castings  now  on  hand  or  completed  for  said  Sea- 
grave at  this  datej)  without  objection,  claim,  or  hinderance  by 
tis,  our  heirs,  executors,  administrators,  or  assigns,  against  him 
the  said  Seagrave  or  any  one  claiming  by  or  under  him.  It 
being  understood  and  agreed  on  the  part  of  said  Seagrave, 
that  said  machines  are  to  be  sold  as  nearly  as  possible  at  the 
market  price  of  said  Sargent  &  Foster ;  that  is,  he  is  to  be 
governed  in  his  sales  to  the  wholesale  and  retail  trade,  by  the 
prices  of  the  Sargent  &  Foster  machines. 

^  In  witness  whereof,  the  said  Sargent  &  Foster  have  here- 
tinto  subscribed  our  names,  this  6th  day  of  September,  A.  d. 
1863.  Sargent  &  Foster." 

Taking  the  two  instruments  together,  it  appears  that  on  the 
6th  of  September,  1853,  Seagrave  received  from  the  com- 
plainants, a  qualified  license  to  complete  and  sell  certain 
machines,  including  the  improvement  for  which  these  letters 
patent  issued ;  and  that  in  May  following,  this  license  was 
i^inquished,  and  another  and  different  license  to  sell  certain 
of  the  said  machines,  was  substituted;  and  Seagrave  ex- 
pressly *^  covenanted  to  make  no  more  of  said  machines  after 
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this  date."  If  this  was  a  valid  contract,  a  Court  of  Equity 
will  not  allow  Seagrave  to  violate  his  covenant,  and  defend 
himself  by  attacking  the  validity  of  the  patent.  He  must 
keep  his  covenant  to  desist  from  the  manufacture,  unless  he 
shows  some  equitable  reason  why  its  performance  should  not 
be  decreed.  It  is  open  to  the  defendants  to  allege  and  prove 
any  facts,  which  render  a  specific  performance  of  the  covenant 
inequitable,  and  great  latitude  is  allowed  to  the  covenantor 
who  resists  performance.  The  defendants  have  stated  in  their 
answer,  some  circumstances  which  are  relied  on  by  their 
counsel,  as  furnishing  equitable  reasons  for  preventing  the 
interposition  of  the. Court.  That  part  of  the  answer  which 
relates  to  this  subject,  is  as  follows :—• 

'<  Said  Seagrave's  machine  was  completed  and  put  in  use, 
about  nine  or  ten  months,  before  the  date  when  the  said  Bar- 
gent  &  Foster's  or  Pratt's  patent  was  issued.  And  said  Sea- 
grave  had  no  belief,  that  any  patent  would  or  could  be  granted 
to  said  Pratt,  for  any  thing  contained  in  his  said  machine,  and 
went  on  to  manufacture  his  machines  in  good  faith,  and  be- 
lieving that  no  one  except  Mr.  Carter  could  have  any  claim 
upon  him  for  so  doing.  Said  Seagrave  had  procured  cerfliin 
castings,  and  the  malleable  iron-work,  for  about  five  or  six 
hundred  of  these  machines,  and  had  completed  a  few,  where- 
upon one  of  the  complainants,  Mr.  Foster,  informed  him  that 
Pratt  had  applied  for  a  patent  for  the  mode  of  uniting  the 
knife-holder  to  the  rod.  Thereupon  the  said  Seagrave  replied, 
that  said  Pratt  had  no  right  to  a  patent  for  that  thing. 

'^  And  said  Seagrave  told  said  Foster  that  if  he  should  finally 
succeed  in  obtaining  a  patent,  which  should  be  valid  in  law, 
for  that  particular  mode  of  uniting  the  knife-stock  to  the  rod, 
and  if  he  should  continue  to  use  it,  he  would  make  him  a  fair 
allowance  therefor.  But  no  definite  arrangement  was  at  that 
time  effected  between  the  parties. 

^'  Meantime  said  Seagrave  had  received  several  orders  for 
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machines  of  a  description  similar  to.those  of  Sargent  &  Fos- 
ter ;  the  form  of  these  machines  being  such,  that  they  could  be 
built  slightly  cheaper,  than  the  improved  machine  of  said  Bea- 
grave ;  whereupon  said  Seagrave,  believing  then,  as  he  now 
believes,  that  he  had  a  perfect  right  to  build  said  machines, 
went  on  to  make  them  to  supply  these  orders,  leaving  the  cast- 
ings of  his  own  improved  machines  unfinished  in  his  shop,  to 
be  used,  whenever  this  improved  machine  should  be  called  for, 

"  While  affairs  were  in  this  situation,  neither  Pratt's  nor 
Seagrave's  patent  having  been  granted,  an  interference  was 
declared  by  the  Patent  Office,  between  the  claims  of  the  re- 
spective applicants. 

"  Upon  this  interference  the  said  Sargent  &  Foster  and  Sea- 
grave  met  together,  and  made  an  arrangement,  set  forth  and 
embodied  in  contract  or  paper  dated  September  6,  1853,  in 
part;  and  in  part  verbal;  said  paper  is  hereunto  annexed,  and 
marked  *  A.' 

"By  said  arrangement  and  agreement,  it  was  mutually 
agreed,  that  said  Seagrave  should  withdraw  all  opposition 
to  said  Pratt's  claim  for  his  peculiar  mode  of  uniting  the  knife- 
stock  to  the  end  of  the  rod,  and  should  petition  the  Patent 
Office  to  grant  the  said  claim,  which  said  Seagrave  accordingly 
did,  and  the  patent  to  said  Pratt  issued  immediately  after. 
On  the  other  hand,  the  paper  marked  A,  dated  September  6, 
1853,  was  executed  and  delivered,  giving  the  said  Seagrave 
the  right  to  use  said  alleged  improvements  upon  as  many  ma- 
chines as  he  had  castings  for. 

"And  for  the  consideration  of  said  Seagrave  withdrawing 
his  opposition,  as  aforesaid,  it  was  further  agreed,  that  if  he 
should  receive  a  patent  for  his  improvements,  that  said  Sar^ 
gent  &  Foster  and  Seagrave  might  use  each  other's  improve- 
ments. And  if  a  patent  should  not  be  granted,  he  should  have 
a  right  to  use  said  Pratf  s  improvement,  paying  to  Sargent  & 
Foster,  a  part  of  their  expense  in  getting  out  the  patent.  Upon 
these  terms  the  arrangement  of  September  was  made,  and  the 
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reason  aBsigned  by  said  Sargent,  for  not  putting  this  arrange- 
ment  in  writing  at  thd  time,  was  because,  he  said  that  such  a 
contract,  if  in  writing,  might  endanger  the  safety  of  the  patent 
All  three  of  us  took  legal  advice  at  Worcester,  and  were  so 
advised  by  our  counsel.  And  said  Seagrave  and  the  com* 
plainants,  believing  the  advice  to  be  correct,  did  not  have  the 
agreement  reduced  to  writing,  the  respondents  trusting  to  the 
honor  of  the  complainants,  but  they  received  the  paper  dated 
September  6, 1853,  at  the  time,  and  agreed  to  wait  for  the 
remaining  writings  until  the  issue  of  the  patent 

^^  After  this  arrangement,  said  Seagrave  went  on  making 
these  machines. 

"  Soon  after,  as  said  Seagrave^  believes,  said  Sargent  &  Fos- 
ter received  the  patent  of  Pratt,  and  said  Seagrave  applied  to 
the  complainants,  to  have  the  verbal  agreement  above  stated 
reduced  to  writing.  They  refused  to  do  it,  and  said  Seagrave 
went  on  to  finish  up  said  machines,  according  to  said  paper 
A.  While  at  work  on  these  machines,  said  Seagrave's  patent 
was  issued,  dated  April  18, 1854. 

"  A  short  time  after  this,  and  before  said  Seagrave  had  com- 
pleted the  machines  mentioned  in  said  paper  marked  A.,  said 
complainants  commenced  a  suit  against  said  Seagrave,  for  an 
alleged  violation  of  said  Pratt's  patent  Upon  investigating 
the  facts,  said  complainants  being  satisfied  that  they  had  com- 
menced the  action  wrongfully,  and  had  attached  the  property 
of  said  Seagrave  without  cause,  withdrew  the  action  and  paid 
tGeir  costs. 

"  The  complainants  then  offered  to  buy  out  said  Seagrave's 
patent,  and  all  his  stock  in  trade,  but  the  parties  could  not 
agree  upon  the  price. 

''  Failing  to  make  a  bargain,  and  the  complainants  refusing 
to  carry  out  their  verbal  arrangement  with  said  Seagrave,  a 
new  contract  was  entered  into,  marked  B,  dated  May  26, 1854, 
whereby  in  consideration  of  complainants'  buying  for  $117,  all 
the  odds  and  ends  and  parts  of  the  machines  which  said  Sea- 
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grave  then  had  on  hand,  of  the  description  mentioned  in  paper 
marked  A,  (a  sample  of  which  is  marked  S.  H.  B.,)  it  being  a 
machine  containing  the  knife-holder  loose  upon  the  knife-rod, 
in  other  words,  containing  Pratfs  alleged  improvement;  said 
Seagrave  agreed  to  give  up  all  rights  acqnired  by  him  under 
and  by  virtue  of  paper  marked  A. 

^  And  in  pursuance  of  this  agreement,  said  Seagrave  sold 
and  delivered  to  said  complainants,  all  the  parts  of  such  ma- 
chines he  then  had  on  hand,  (these  being  separated  by  the 
complainants  and  said  Seagrave  in  person,  from  the  parts  of 
the  other  apple  paring  machines,  then  on  hand  and  mentioned 
above). 

^^  And  from  and  after  that  time  said  Seagrave  ceased  wholly 
firom  making  such  machines^  as  contained  said  Pratt's  alleged 
improvement,  and  resumed  the  manufacture  of  machines  pre- 
viously patented  by  said  Seagrave,  adding  other  and  farther 
improvements,  for  which  he  applied  for  a  patent,  one  of  which 
is  the  mode  of  connecting  the  spring  which  draws  the  knife- 
rod  towards  the  apple,  with  the  knife-rod  itself. 

^  In  no  instance  has  said  Seagrave  made  a  machine  since 
said  last-mentioned  agreement,  having  a  knife-holder  united 
to  the  knife-rod  in  the  manner  described  in  said  Pratt's  patent." 

It  will  be  perceived  that  the  defendants  do  not  here  claim 
the  right  to  continue  the  manufacture,  notwithstanding  the 
covenant.  On  the  contrary  the  defence  is  a  denial  that  the 
covenant  has  been  violated.  And  my  opinion  is,  that  if  the 
facts  alleged  in  the  answer  were  proved,  they  would  not  affect 
the  validity  of  the  final  agreement  of  May  26,  1854,  which 
contains  the  covenant  in  question.  If  those  facts  were  true, 
tiiere  was,  at  the  date  of  that  agreement,  a  controversy  between 
the  complainants  and  Seagrave,  in  which  Seagrave  was  equi- 
tably right,  and  in  the  course  of  which  the  conduct  of  the 
complainants  had  been  unfair ;  but,  assuming  this  to  be  so, 
Seagrave,  with  a  knowledge  of  all  the  facts  and  under  no 
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duress,  made  the  agreement  for  a  compromise,  of  May  26th, 
and  the  complainants  executed  it  on  their  part,  and  bought 
the  machines  and  parts  of  machines,  and  paid  for  them  as 
€Lgreed.  The  answer  does  not  show  any  reason  to  suppose 
that  the  agreement  was  unconscientious  or  unreasonable. 
Seagrave  cannot  be  allowed  to  go  behind  this  agreement, 
especially  while  he  retains  the  fruits  of  it  Moreover  there  is 
no  evidence  of  the  facts  alleged  in  the  answer  respecting  these 
negotiations.  The  bill  alleges,  that  the  agreement  of  May*  26, 
was  entered  into  by  the  complainants  for  the  sake  of  avoiding 
litigation,  and  because  Seagrave  was  not  pecuniarily  respon- 
sible. The  answer  does  not  deny  either  of  these  allegations. 
So  far  as  the  motives  of  the  complainants  for  entering  into  the 
contract  are  concerned,  and  so  far  as  respects  the  pecuniary 
responsibility  of  Seagrave,  the  answer  is  silent ;  and  as  to  the 

■ 

motive  of  Seagrave  the  bill  charges  nothing.  The  answer 
goes  into  a  history  of  negotiations .  and  agreements  which  it 
alleges  preceded  this  agreement.  But  this  is  responsive  to 
nothing  in  the  bill,  which  contains  no  allegations  concerning 
any  such  negotiations  or  agreements,  nor  respecting  the  state 
of  the  controversy  between  the  parties,  further  than  to  say, 
what  the  answer  in  substance  admits,  that  the  complainants 
requested  Seagrave  to  desist  from  making  machines  which 
violated  their  patent 

Shortly  stated,  the  case  is  this.  The  bill  alleges  thlt  a  con- 
troversy existed,  concerning  the  violation  of  a  patent,  and  that 
an  agreement  of  compromise  was  made  by  the  complainants, 
to  avoid  litigation,  and  because  *the  defendant  was  not  pe- 
cuniarily responsible.  The  answer  says  nothing  on  either  of 
these  points,  but  goes  into  a  history  of  the  controversy  which 
was  compromised.  I  am  of  opinion  it  is  not  responsive  to  the 
bill  and  is  not  evidence,  and  that  no  sufficient  reason  appears, 
why  the  compromise  should  not  be  executed  on  Seagrave's 
part. 

As  to  the  other  question,  whether  the  machines  made  by 
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Seagrave  do  include  in  substancei  the  improvement  for  which 
the  complainants'  letters  patent  were  granted,  I  am  of  opinion 
that  the  infringement  is  made  out. 

The  improvement  patented  consists  in  so  attaching  the  knife 
block  to  the  rod  which  moves  it,  as  to  allow  it  to  rotate  round 
the  rod  at  right  angles  therewith,  and  thus  the  knife  accom- 
modates itself  to  any  irregularity  in  the  surface  of  the  vegetable 
to  be  pared. 

The  defendants,  instead  of  making  the  knife  thus  movable 
on  the  rod,  have  made  the  rod  movable  in  its  socket.  The 
knife  block  has  the  same  motion ;  but*  in  one,  it  is  around  the 
rod,  in  the  other,  it  is  with  the  rod.  The  change  is  so  obvious 
and  slight,  and  its  practical  effect  so  small,  if  it  be  any  thing, 
that  I  cannot  consider  it  introduces  a  substantially  new  mode 
of  operation,  within  the  meaning  of  the  Patent  Law.  See  Wi- 
nans  v.  Denmead^  15  How.  330.  It  is  one  of  those  changes 
of  form  merely,  or  of  mechanical  structure,  which  would  not 
be  the  subject  of  a  patent,  without  showing  that  some  new  or 
materially  improved  result  is  obtained  by  it,  which  is  not  made 
out  in  this  case.  As  against  Seagrave,  I  think  the  complain- 
ants entitled  to  a  decree  for  an  injunction  and  an  account. 
But  Larned,  the  other  defendant,  is  merely  a  workman  in  the 
employment  of  Seagrave.  No  decree  for  an  account  can  be 
bad  as  against  him,  for  he  has  nothing  to  do  with  any  profits  \ 
and  upon  the  facts  of  this  case,  I  entertain  doubt  whether  be 
ought  to  be  enjoined,  upon  the  footing  of  Seagrave's  covenant. 
I  observe  also,  that  the  prayer  for  an  injunction  and  an  ac- 
count is  directed  against  one  defendant  only.  Probably  this 
was  by  inadvertence;  but  unless  the  complainants  elect  to 
dismiss  their  bill,  as  against  Larned,  and  to  take  a  decree 
against  Seagrave  alone,  I  must  consider  what  is  to  be  the 
effect  of  thus  joining  Larned. 

Geo.  T.  Ourtis  and  C.  DevenSy  for  the  complainants. 
WhUing  8f  Russell^  contra. 

VOL.  n.  30 
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Thb  Independence,  Hebimenway,  Claimant. 

A  vessel,  dismasted  in  a  gale,  and  lying  at  anchor  on  a  bank  in  the  open  sea,  is  in  a 
condition  to  hare  a  salvage  service  xendered. 

In  the  admiralty,  the  State  laws  of  evidence  are  not  applied ;  and  interested  witness- 
es are  exclnded  except  in  certain  cases  of  necessity. 

A  contract  to  pay  a  quantum  meruit  for  an  attempt  to  save  property,  whether  saecess- 
ftd  or  not,  is  inconsistent  with  a  claim  for  a  salvage  oompenaation ;  bat  any  thing 
short  of  this,  though  it  may  afiect  the  amount  of  the  compensation,  does  not 
change  the  nature  of  the  service. 

.  Where  the  service  rendered  is,  in' its  nature  a  salvage  service,  it  will  not  bar  salvage 
compensation  to  show  that  the  service  was  undertaken  at  the  request  of  the  owner, 
and  upon  a  promise  to  pay  the  biU  if  thought  reasonable,  otherwise  to  refer  the 
daim. 

It  is  not  blamable  to  refuse  to  interpose  to  save  property  without  a  salvage  compen- 
sation, or  a  contract  fixing  its  amount. 

In  this  case  $7,500  allowed. 

The  case  is  stated  in  the  opinion  of  the  CJourt 

Curtis,  J.  The  ship  Independence,  belonging  to  Boston,  of 
tlie  burden  of  827  tons,  sailed  from  that  port  on  the  28th  day 
of  December,  1^53,  bound  to  Valparaiso,  and  while  in  Massa- 
chusetts Bay  was  struck  by  a  violent  gale  of  wind,  which  be« 
gan  about  tweke  o'clock  of  the  night  after  the  ship  sailed. 
At  three  o'clock,  p.  m.  of  Thursday,  the  29th  day  of  Decem- 
ber, the  master  cut  away  the  foremast,  and  let  go  the  larboard 
anchor,  and  she  brought  up  in  ten  fathoms  of  water.  In 
asbout  ten  minutes,  a  sea  struck  her,  which  caused  her  to  break 
adrift  She  continued  to  drift,  but  slowly,  till  seven  o'clock, 
when  the  master  cut  away  her  main  and  mizzen  masts,  and 
let  go  the  starboard  anchor,  and  she  brought  up  in  about 
twenty  fathoms  of  water.  Her  hull  was  uninjured.  The 
place  where  she  then  lay  was  a  bank,  well  known  to  fisher- 
men and  navigators,  which  lies  north  by  west  from  Bace 
Point,  the  extreme  end  of  Cape  Cod,  and  distant  from  five  to 
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eight  miles  therefrom.  The  Independence  lay  at  anchor  in 
that  place  until  about  twelve  o'clock  of  the  night  of  Sunday, 
the  first  day  of  January,  1854,  when  she  was  taken  in  tow  by 
the  steamer  City  of  Boston,  and  brought  to  Boston,  where  she 
arrived  between  nine  and  ten  o'clock  on  Monday,  January  the 
second. 

The  master  of  the  steamer,  for  himself,  and  the  owners,  offi- 
cers, and  crew  of  the  steamer,  entered  hi*  action  for  salvage 
in  the  District  Court ;  and  the  cause  was  removed  into  this 
Court,  by  a  certificate  that  the  District  Judge  is  related  to  the 
libellant. 

Three  questions  have  been  argued  at  the  bar. 

First,  whether  this  was  in  its  nature  a  salvage  service. 

Second,  if  so,  whether  it  is  to  be  compensated  according  to 
the  ordinary  principles  which  are  applied  by  the  marine  law 
to  such  cases,  or  upon  the  footing  of  a  qtiantum  meruit  for  the 
work  and  labor. 

Third,  what,  upon  either  view  which  the  Court  may  adopt 
is  to  be  the  amount  of  the  compensation. 

Most,  of  the  principles  upon  which  the  first  two  questions 
depend,  were  quite  fully  stated  in  the  case  of  the  Versailles,  1 
Curtis,  R.  353. 

I  cannot  doubt  that  the  Independence  was  in  a  condition 
to  have  a  salvage  service  rendered  to  her.  She  was  dismas- 
ted, lying  helpless  at  her  anchors,  in  the  open  sea,  exposed  to 
the  winds  an'd  seas  on  every  quarter  except  the  south  and 
south-west.  The  place  was  a  bank,  or  shoal  ground,  and  from 
the  account  given  by  her  master  of  his  drifting  between  three 
and  seven  o'clock,  and  the  depth  of  water  when  he  let  go  his 
first  anchor,  and  the  increased  depth  where  she  was  finally 
brought  up,  the  latter  place  must  have  been  near  the  outer 
edge  of  the  bank.  There  was  such  depth  of  water  around 
the  bank,  that  there  was  very  little  probability  of  being  able 
to  hold  on  if  she  had  drifted  a  short  distance  further  to  the 
eastward  or  southward.     There  was  quite  a  strong  current 
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across  the  bank  at  each  tide,  so  that,  in  point  of  fact,  the 
chains  were  foaled  while  she  lay  there,  and  there  was  hazard 
of  fouling  her  anchors  at  each  turn  of  the  tide  in  moderate 
weather,  or  upon  a  change  of  wind.  And  although  the 
anchors  if  fouled,  might  be  sighted  and  cleared,  yet  consider- 
ing that  it  actually  occupied  about  four  hours  to  get  one  of 
the  anchors,  when  the  ship  was  taken  in  tow  by  the  steamer, 
and  that  the  other  was  slipped,  and  considering  also  that  the 
ship  was  lying  in  such  a  place  on  the  bank  that  she  had  very 
little  ground  to  spare  while  sighting  her  anchors,  I  think  the 
liability  to  foul  them  a  circumstance  of  some  importance.  At 
that  season,  very  violent  gales  are  not  uncommon  in  that 
place,  and  a  continuance  of  good  weather  is  hardly  to  be  an- 
ticipated. There  was  some  danger,  though  I  do  not  think  it 
very  great,  of  being  run  down  in  the  night,  especially  if  the 
weather  should  be  thick.  The  fact  that  the  master  agreed  to 
pay  four  hundred  dollars  to  the  master  of  a  passing  schooner, 
for  an  attempt  to  get  a  letter  to  Boston,  advising  the  claimant 
of  his  condition,  and  that  the  claimant  and  some  of  the  un- 
derwriters took  such  immediate  and  energetic,  and  manifestly, 
in  any  view,  expensive  measures,  for  the  relief  of  the  ship, 
leave  no  doubt  that  they  considered  her  subject  to  considera- 
bly more  than  the  ordinary  dangers  of  the  sea.  Mr.  Caleb 
Curtis,  who  was  examined  by  the  claimants  as  an  experi- 
enced mariner  and  underwriter,  though  h^  says  he  does  not 
think  the  ship  was  in  much  danger,  also  says  that  he  thinks 
he  should  have  been  willing  to  insure  her  to  the  extent  of 
$10,000  at  five  per  cent ;  a  premium  which  must  greatly  ex- 
ceed what  he  would  have  asked  for  an  ordinary  risk  of  such  a 
vessel  at  and  from  Cape  Cod  to  Boston. 

To  be  in  a  condition  to  have  a  salvage  service  rendered,  a 
vessel  must  be  subject  to  something  more  than  the  ordinary 
perils  of  the  sea ;  but  a  vessel  in  the  condition  I  have  de- 
scribed, is  undoubtedly  susceptible  of  having  such  a  service 
rendered.      The   Versailles^  1   Curtis,  353;    The  Reward^  1 
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Wm.  Rob.  174 ;  The  Princess  Alice,  3  Wm.  Rob.  13a  There 
is  a  wide  range  between  liability  to  ordinary  perils,  and  a  con- 
dition in  which  the  perils  are  so  great  that  unaided  escape  is 
impossible,  or  nearly  so.  I*do  not  think  this  vessel  was  in 
either  of  these  extreme  cases.  She  was  manifestly  subject  to 
marine  perils,  differing  in  kind  and  degree  from  the  ordinary 
perils  of  navigation.  To  use  an  expression  of  Doctor  Lush- 
ington,  in  a  case  somewhat  like  this,  it  was  exceedingly  expe- 
dient that  she  should  be  speedily  relieved.  But  her  condition, 
if  not  speedily  relieved,  was  not  by  any  means  desperate ;  it 
was  not  improbable  she  might  relieve  herself,  by  clearing 
away  the  wreck  of  her  masts,  and  getting  up  jurymasts,  be-^ 
fore  she  would  strike  adrift ;  and  it  was  still  more  probable 
that  she  would  receive  effectusd  assistance  from  others. 

I  view  the  case  therefore  as  free  from  all  doubt  upon  the 
first  qaestion,  though  I  do  not  consider  the  peril  of  the  loss  of 
the  property,  which  the  steamer  averted  by  its  interposition, 
to  have  been  of  so  marked  a  character,  or  the  chance  of  relief 
therefrom  by  other  means,  to  have  been  so  small,  that  I  can 
declare  the  service  rendered,  one  of  great  magnitude. 

Upon  the  second  question,  the  answer  pleads  in  substance, 
that  Francis  Bacon,  who  was  President  of  the  China  Insur- 
ance Company,  who  were  underwriters  on  the  Independence 
and  her  cargo,  applied  to  Mr.  Toby,  one  of  the  owners  of  the 
City  of  Boston,  on  Sunday  morning,  to  hire  that  steamer  to 
tow  the  [ndependence  to  Boston  ;  that  Toby  replied  he  would 
ascertain  if  she  was  in  a  condition  to  go ;  that  the  claimant 
and  Bacon  met  him  at  the  steamer,  and  were  informed  by 
him  that  the  vessel  was  in  a  condition,  to  go,  but  he  did  not 
like  to  send  her,  though  by  her  policies  she  had  liberty  to  tow 
Vessels,  lest  by  going,  she  might  vitiate  the  insurance  on  her 
cargo ;  whereupon,  Bacon  agreed  for  his  Company  and  the 
others  interested,  to  insure  her  cargo  while  engaged  in  the 
service;  and  Toby,  having  expressed  a  «doubt  whether  the 
steamer  and  her  owners  would  not  be  held  responsible  for  the 

30* 
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non-delivery  of  her  cargo  on  Monday  morning,  the  claimant, 
personally,  agreed  to  indemnify  the  owners  of  the  steamer 
from  such  claims,  and  Toby  expressed  himself  satisfied,  and 
said  the  steamer  might  go;  that  thereupon  Bacon  inquired 
what  amount  he  should  charge  for  this  service,  and  Toby  re- 
plied, '<  I  cannot  name  the  sum,  for  I  do  not  know  how  long^ 
she  will  be  out,  nor  what  she  may  have  to  do.'^  To  this  Bacon 
rejoined,  "  well,  Mr.  Toby,  on  the  return  of  the  steamship  you 
shall  send  us  your  bill,  and  if  we  think  it  is  too  much,  the 
sum  we  are  to  pay  shall  be  left  to  disinterested  parties ; "  to 
which  Toby  answered,  "  well,  I  agree  to  that," 

In  support  of  these  allegations  in  bar  of  the  claim  for  sal- 
vage, the  claimant  has  produced  the  depositions  of  Mr.  Bacon 
and  of  John  H.  Pierson,  who  was  present  at  the  interview 
mentioned  in  the  answer ;  a  correspondence  between  the 
claimant  and  Mr.  Toby  has  also  been  put  into  the  case.  I 
cannot  attach  much  importance  to  this  correspondence, /m75^ 
litem  motam.  Each  party  had  their  own  views  both  of  what 
had  in  fact  taken  place,  and  of  the  legal  obligations  which 
arose  therefrom;  and  without  questioning  the  sincerity  or 
disposition  to  do  justice,  of  either  of  them,  it  is  the  duty  of 
the  Court  to  come  to  its  own  conclusions  upon  the  pleadings 
and  proofs,  and  to  declare  the  law  applicable  thereto. 

Mr.  Bacon  being  interested,  as  an  underwriter  on  the  vessd 
and  cargo,  his  deposition  is  not  admissible  in  evidence.  Though 
the  thirty-fourth  section  of  the  Judiciary  Act  (1  Stat  at  Large, 
92)  has  been  held  by  the  Supreme  Court  of  the  United 
States  to  adopt  the  State  laws  concerning  evidence,  that  sec- 
tion is  applicable  only  to  the  trials  of  civil  cases  at  the  common 
law,  and  the  statute  of  Massachusetts,  concerning  interested 
witnesses,  can  have  no  effect  upon  the  rules  of  the  admiral^ 
law,  which  exclude  interested  witnesses,  except  in  certain  cases 
where  they  are  admitted  ex  necessitate.  This  testimony  of 
Mr.  Bacon  is  not  within  the  exception,  and  it  must  be  ex- 
cluded. 
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The  remaioing  evidence  is  that  of  Mr.  Pierson.  He  states 
that  after  the  parties  met  at  T  wharf,  "  Mr.  Bacon  asked  Mr. 
Toby  if  the  steamer  could  go  down  and  tow  up  the  ship  Inde- 
pendence  from  where  she  was.  There  was  some  demar  on 
the  part  of  Mr.  Toby,  on  account  of  the  insurance  of  the  cargo 
of  the  steamer  and  the  steamer.  Mr.  Bacon  said  he  would 
insure  the  cargo  of  that  steamer  and  that  vessel,  so  far  that 
Mr.  Toby  was  satisfied,  and  said,  '  let  the  vessel  go.'  Now  I 
believe  I  can  give  you  the  very  words.  Mr.  Bacon  said,  *  Mr. 
Toby,  what  will  you  let  the  steamer  go  for  ? '  Mr.  Toby  said 
he  could  not  name  a  price,  or  would  not  name  a  price,  for  he 
did  not  know  the  nature  or  extent  of  the  service,  or  something 
implying  that,  at  any  rate ;  I  think  that  was  the  very  words. 
Shortly,  a  few  moments  after  that,  Mr.  Bacon  told  Mr.  Toby 
he  wished  the  boat  should  go  down  for  the  ship  Independence, 
and  as  fie  could  not  name  a  price,  when  his  bill  was  rendered 
for  services,  if  it  was  too  much,  he  would  refer  it  to  impartial 
persons.     Mr.  Toby  said,  *  well.' " 

Upon  these  allegations  and  proofs,  I  cannot  hold  that  the 
claim  for  a  salvage  compensation,  regulated  by  the  principles 
of  the  marine  law,  is  barred.  It  is  incumbent  on  the  claimant, 
in  this  ease,  to  plead  and  prove,  such  a  contract,  as  displaces 
the  right  to  such  a  compensation.  In  my  judgment,  a  con- 
tract, to  be  paid  at  all  events,  either  a  sum  certain,  or  a  rea- 
sonable sum,  for  work,  labor,  and  the  hire  of  a  steamer  or 
other  vessel,  in  attempting  to  relieve  a  vessel  in  distress,  with- 
out regard  to  the  success  or  failure  of  the  efforts  thus  pro- 
cured, is  inconsistent  with  a  claim  for  salvage;  and  when 
such  a  contract  has  been  fairly  made,  it  must  be  held  binding 
by  a  Court  of  Admiralty,  and  any  claim  for  salvage  disal- 
lowed. A  salvage  service  is  rendered  when  property  is  saved, 
which  is  in  danger  of  being  lost  on  the  high  seas,  or  when 
wrecked  or  stranded,  on  the  shore  of  the  sea ;  The  Emulous, 
1  Sumn.  207;  Bearse  v.  Certain  Pigs  of  Copper ^  1  Story, 
314;   The  Centurion,  Ware's  R.  482;   but  an  unsuccessful 
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attempt  to  save  property  thas  exposed  to  danger,  does  not 
constitute  a  salvage  service,  or  any  service  recognized  by  the 
maritime  law  as  a  subject  of  compensation.  I  agree  also 
with  Judge  Ware,  that  the  right  of  the  salvor  is  merely  a 
right  to  proceed  against  the  thing  saved  to  obtain  his  satisfao* 
tion,  and  not  a  personal  claim  on  the  owner,  unless  he  has,  by 
taking  possession  of  the  thing  saved,  thereby  rendered  himself 
personally  liable  for  the  reward.  The  Emblem^  Daveis,  68- 
And  I  do  not  understand  that  the  nineteenth  of  the  admiralty 
rules  was  intended  to  change  this  law.  When,  therefore,  the 
subject-matter  of  a  contract,  is  a  mere  attempt  to  save  prop- 
erty, and  when  the  owner,  or  his  representative^  or  both,  be« 
come  personally  liable  by  the  contract,  to  pay  either  an  agreed 
sum,  or  a  quantum  meruit  for  the  labor  and  service  rendered, 
without  regard  to  its  results,  the  parties  do  not  contemplate^ 
nor  engage  in,  a  salvage  service,  but  quite  a  different  service. 
I  know  of  no  reason  which  forbids  parties,  competent  to  con*, 
tract,  from  fairly  contracting  concerning  such  a  subject-mat- 
ter ;  nor  do  I  perceive  how  a  Court  of  Admiralty  can,  after 
the  property  has  been  saved,  set  aside  such  a  contract,  and 
declare  that  a  salvage  service  was  performed.  In  the  William 
Lushing-ton^  7  Notes  of  Cases,  361,  the  learned  Judge  of  the 
English  High  Court  of  Admiralty  declared,  that  an  agree- 
ment cannot  convert  that  which  was  originally  a  salvage  ser- 
vice, into  one  of  a  different  nature.  This  may  be  true ;  but  I 
do  not  perceive,  why  an  agreement  may  not  be  of  such  a 
character  that,  the  service  performed  under  it  never  was  a  sal- 
vage service,  though  rendered  in  savings  property  exposed  to 
perils  of  the  sea.  Indeed,  we  know  that  such  is  often  the 
effect  of  an  agreement;  as  in  case  of  mariners  and  oth«rS| 
who,  by  reason  of  their  contract,  sustain  such  relations  to  the 
property  in  peril,  that  their  interposition  is  not  deemed  volun- 
tary, but  the  result  of  their  previous  contract.  And  if  third 
persons  have,  by  a  valid  contract,  stipulated  for  work  and 
labor  and  the  use  of  a  vessel,  in  attempting  to  save  property 


MAY  TERM,  1855.  357 

The  Independence. 

in  peril  on  the  sea,  and  that  for  these,  payment  shall  be  made, 
whether  any  thing  is  saved  or  not,  such  a  contract  is  inconsist- 
ent, in  its  nature  and  objects,  and  the  liabilities  which  grow 
out  of  it,  with  a  salvage  service.  As  Lord  Stowell  declared 
in  the  case  of  The  Mul^ave^  2  Hag.  Ad.  R.  77,  it  is  a  case  of 
contract  and  not  one  of  salvage. 

I  do  not  intend  to  be  understood,  however,  that  a  case  in 
which  a  contract  exists,  may  not  also  be  a  case  of  salvage. 
The  parties  may  agree  on  the  amount  of  a  salvage  compen- 
sation, or  on  the  principles  upon  which  it  shall  be  adjusted ; 
and  such  agreements,  fairly  made,  no  advantage  being  taken 
of  ignorance  or  distress,  are  readily  upheld  by  the  Courts. 
The  Emulous^  1  Sumn.  207 ;  Bearse  v.  Certain  Pig's  of  Cop^ 
per,  1  Story,  314 ;  The  A.  D.  Paichin,  1  Blatchf.  R.  414 ;  The 
True  Blue,  2  William  Rob.  176 ;  The  Henry,  2  Eng.  L.  & 
Eq.  564,  are  instances  in  which  this  has  been  done. 

Nor  do  I  intend  to  express  any  opinion  on  the  question 
whether  the  admiralty  has  jurisdiction  in  rem,  to  enforce  a 
contract  for  services  in  assistif^g  a  vessel  in  distress,  which  are 
not  salvage  services.  (See  the  opinion  of  Judge  Conklin,  1 
Blatchf.  R.  414.) 

What  I  decide  is,  that  to  bar  a  claim  for  salvage  where 
property  in  distress  on  the  sea  has  been  saved,  it  is  necessary 
to  plead  and  prove  a  binding  contract  to  be  paid  at  all  events 
for  the  work,  labors,  and  service,  in  attempting  to  save  the 
property,  whether  the  same  should  be  lost  or  saved.  This  is  a 
bar.  But  any  thing  short  of  this,  affects  merely  the  quantum 
of  the  compensation,  not  the  nature  of  the  service.  And  I 
have  been  careful  to  state  the  opinion  I  hold  on  this  subject, 
because  it  seemed  to  me  that  the  whole  doctrine  had  not,  so 
far  as  I  know,  been  explained  in  any  one  case,  and  some  mis- 
apprehension concerning  it,  seems  to  have  existed  in  the 
minds  of  the  very  intelligent  gentlemen  interested  in  this  case, 
though  I  presume  not  in  the  minds  of  their  learned  counsel. 

Now  it  is  manifest,  that  in  this  case  there  was  no  express 
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contract  to  pay  for  the  use  of  this  steamer,  at  all  events,  nor 
that  what  was  contracted  for  was  merely  an  effort  to  find  and 
tow  up  the  Independence.  It  is  strongly  urged,  however,  that 
this  is  fairly  to  be  implied  from  what  took  place.  It  is  sug- 
gested, that  if  Mr.  Toby  had  it  in  his  mind  during  the  inter- 
view between  himself  and  Mr.  Bacon  and  the  claimant,  that 
he  should  or  might  claim  a  salvage  compensation,  it  was  his 
duty  to  have  apprised  them  of  such  intention.  But,  bearing 
in  mind  that  the  nature  of  the  service  on  which  he  was  re- 
quested to  send  his  steamer  was,  primA  facie^  a  salvage  ser- 
vice, and  that  it  is  incumbent  on  those  who  would  change  its 
character  by  a  contract,  to  make  their  intention  to  do  so 
known,  and  have  the  assent  of  the  other  party,  it  seems  to 
me  the  argument  really  applies  to  the  claimant  and  Mr. 
Bacon ;  and  that  if  they  had  in  mind  not  to  allow  a  salvage 
compensation  in  case  of  success,  but  to  pay  for  work  and 
labor  at  all  events,  for  an  attempt  to  assist  the  ship,  it  was 
their  duty  to  have  made  their  views  distinctly  known  to  Mr. 
Toby,  and  to  have  allowed  him*  to  judge,  whether  he  would, 
or  would  not,  send  the  steamer  upon  such  terms.  I  do  not 
mean  to  be  understood  as  intimating  that  there  was  any  in- 
tentional suppression  by  either  of  those  gentlemen,  of  any 
thing  which  was  then  thought  to  be  material.  I  do  not  think 
there  was.  But  if  there  was  any  failure,  from  any  cause,  to 
make  the  necessary  stipulations,  the  consequences  of  that 
failure  must  rest  on  the  party  who  needs  their  protection.  It 
is  true,  that  if  the  claimant  and  Mr.  Bacon  had  gone  far 
enough,  clearly  to  apprize  Mr.  Toby  that  they  did  not  wish  to 
engage  his  steamer  in  a  salvage  service,  but  did  desire  to  have 
the  steamer  make  an  effort  to  find  and  tow  up  the  ship,  and 
that  for  the  work  and  labor  performed,  a  quantum  meruit  would 
be  paid  at  all  events,  whether  the  ship. should  be  found  or  not, 
and  whether  the  steamer  should  be  able  to  do  the  work  or 
not,  and  Mr.  Toby,  after  understanding  these  views,  had  sent 
the  steamer,  without  more,  this  would  have  amounted  to  such* 
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a  contract  as  would  have  barred  the  claim  for  a  salvage  com- 
pensation to  be  adjusted  according  to  the  principles  of  the 
maritime  law.  Bat  the  evidence  does  not  satisfy  my  mind 
that  such  were  the  facts.  Nothing  was  said,  by  either  party, 
concerning  salvage  compensation,  and  of  course  there  was  no 
direct  and  explicit  notice  given  to  Mr.  Toby,  that  the  claimant 
intended  to  exclude  the  idea  of  such  a  compensation.  Nor 
was  what  was  said,  in  my  apprehension,  inconsistent  with 
such  a  compensation.  Mr.  Toby  was  requested  to  let  the 
steamer  <*  go  down  and  tow  up  the  Independence,  from  where 
she  was."  He  assented.  He  was  asked,  "  What  will  you  let 
the  steamer  go  for  ?  "  He  replied,  "  He  could  not,  or  would 
not  name  a  price,  for  he  did  not  know  the  nature  or  extent  of 
the  service."  Certainly,  so  far  from  assenting  to  a  contract 
which  should  fix  the  character  of  the  service,  and  change  it 
from  salvage  to  mere  work  and  labor,  he  refused  to  contract  at 
all,  because  he  was  ignorant  of  the  nature  and  extent  of  the 
service  desired.  All  he  assented  to  was,  that  the  steamer 
should  go  upon  an  enterprise  which,  primd  facie^  was  a  sal- 
vage enterprise.  '  Some  reliance  was  placed  on  the  fact  that, 
when  Mr.  Bacon  finally  requested  to  have  the  steamer  sent,  he 
told  Mr.  Toby  that  "  when  his  bill  was  rendered  for  services, 
if  it  was  too  much,  he  would  refer  it  to  impartial  persons," 
and  Mr.  Toby  said  "  well" 

But  with  the  exception  of  the  use  of  the  word  billy  there  is 
nothing  in  this  even,  apparently  inconsistent  with  its  being  a 
salvage  service  and  to  be  paid  for  as  such ;  and  to  allow  any 
considerable  weight  to  the  use  of  the  word  bUl,  in  a  conver- 
sation between  two  merchants,  and  say  that  because  it  does 
not  technically  describe  a  claim  for  salvage,  therefore  none  was 
intended,  does  not  seem  to  me  admissible. 

Some  reliance  was  also  placed  upon  the  fact  that  Mr.  Toby 
saw  the  letter,  which  Captain  Baker  took  to  the  master  of  the 
Independence.  Excluding  Mr.  Bacon's  deposition,  as  I  am 
obliged  to  do,  I  do  not  find  evidence  that  Mr.  Toby  saw  this 
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letter ;  and  if  he  had  seen  it,  any  inference  which  might  be 
drawn  from  it  concerning  the  intentions  of  the  parties  would 
be  too  remote  to  affect  my  judgment. 

Upon  this  part  of  the  case  I  am  obliged  to  come. to  the  same 
conclusion  as  in  the  case  of  The  Versailles;  and  though  I 
think  it  highly  probable  that  Mr.  Bacon  and  the  claimant  did 
not  expect  to  pay  an  ordinary  salvage  compensation  for  the 
service,  yet  upon  the  proofs,  I  must  declare  that  they  failed  to 
make  a  contract  which  can  displace  the  claim  for  such  a  com* 
pensation. 

The  remaining  question  is,  What  amount  of  compensation 
is  proper  in  this  case  ? 

The  steamer  was  one  of  a  regular  line,  plying  between  Bos- 
ton and  Philadelphia,  and  had  arrived  in  Boston  on  the  Sun- 
day morning,  when  applied  for  to  go  to  the  assistance  of  the 
ship.  She  was  of  the  burden  of  558  tons,  and  her  officers  and 
crew,  all  told,  numbered  twenty-three.  There  was  on  board, 
cargo  belonging  to  different  consignees,  of  the  value  of  forty- 
three  thousand  dollars.  The  steamer  was  of  the  value  of  forty- 
one  thousand  dollars.  There  was  not  time  to  land  her  cargo, 
and  it  was  put  at  risk  in  the  enterprise.  Mr.  Bacon  undertook, 
in  behalf  of  the  China  Insurance  Company  and  the  other 
companies  interested  as  underwriters  on  the  Independence  and 
her  cargo,  to  indemnify  the  owners  of  the  steamer  against  this 
risk  of  the  cargo  of  the  steamer.  It  does  not  appear  that  Mr. 
Bacon  had  authority  to  enter  into  this  contract,  nor  that  either 
of  the^e  companies  ratified  his  act ;  and  though  he  bound  him- 
self personally,  if  without  authority,  yet  his  personal  liability 
was  not  what  was  stipulated  for.  It  is  pleaded,  but  not 
proved,  that  the  claimant  agreed  to  indemnify  the  owners  of 
the  steamer  against  all  claims  of  consignees,  on  account  of 
delay  in  the  landing  of  their  merchandise,  occasioned  by  the 
departure  of  the  steamer  for  the  ship.  In  point  of  fact  no 
such  claims  appear  to  have  been  made,  but  there  was  some 
risk  that  they  might  be  made. 
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The  promptness  with  which  the  service  was  entered  on,  and 
the  sufficiency  of  the  skill  with  which  it  was  conducted  to  a 
successful  result,  are  not  contested.  The  time  employed  was 
about  twenty-four  hours.  The  season  of  the  year,  and  the 
appearance  of  the  weather  when  the  service  was  undertaken, 
are  to  be  considered.  For  though  the  weather  was  not  de- 
cidedly bad,  and  proved,  in  the  event,  to  be  as  favorable  as 
would  ordinarily  occur  in  that  locality  at  that  season,  yet  it 
was  somewhat  threatening,  and  the  steamer  was  worked 
through  a  rather  heavy  head  beat  sea,  from  Boston  light  to  the 
ship,  under  more  than  her  usual  head  of  steam.  The  towage 
was  performed  without  damage  to  the  steamer,  and,  as  I  think,' 
without  any  dangerous  exertion  of  her  power.  Except  in  the 
passage  of  a  boat  from  the  steamer  to  the  ship,  for  the  purpose 
of  putting  a  pilot  on  board,  there  does  not  seem  to  have  been, 
any  unusual  risk  of  life.  This  passage  was  made  in  the  night, 
in  threatening  weather,  the  sea  being  quite  rough,  and  owing 
to  the  masts  and  rigging  cumbering  the  lee  side  of  the  shipj  it 
was  necessary  to  board  on  the  windward  sid^.  This  service 
required  skill,  and  involved  some  danger,  but  I  do  not  consider 
it,  in  the  actual  circumstances,  to  have  been  great  The  labor 
of  the  officers  and  men  was  not  severe,  and  save  that  one  of 
them  was  wet  in  the  boat,  there  was  no  exposure  beyond  what 
is  usual  in  night  service.  As  respects  the'benefit  received  by 
the  clatnnant,  the  ship  and  cargo  were  of  the  value  of  $201,000i 
Her  condition,  as  I  have  already  declared,  was  one  of  distress 
and  exposure  to  unusual  perils,  but  it  was  far  fr6m  being  des- 
perate, if  not  succored.  And  there  is  sufficient  reason  to 
believe  that  the  necessary  assistance  could  and  would  have 
been  obtained,  in  season  to  relieve  her,  if  this  steamer  had  not 
gone  to  her  aid.  . 

The  steamer  was  insured  by  time  policies,  with  permission 
to  tow  and  assist  vessels  in  all  situations,  so  that  she  remained 
coyered  during  this  enterprise. 

It  appears  that  while  the  ship  was  lying  at  anchor,  about 
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six  o'clock  on  Saturday  evening,  the  steamer,  bound  inward, 
hailed  her,  the  master  of  the  steamer  went  on  board,  and  in« 
quired  if  assistance  was  wanted.  The  master  of  the  Inde- 
pendence informed  him  he  did  need  assistance,  and  inquired 
for  what  price  the  ship  could  be  towed  to  Boston.  The  reply 
was  that  he  had  not  authority  to  make  any  bargain ;  and  the 
master  of  the  Independence,  saying  he  had  sent  to  Boston 
by  a  schooner  and  expected  the  R.  B.  Forbes,  steamer,  down 
in  the  morning,  declined  to  receive  assistance  without  a  price 
being  fixed,  and  thereupon  the  steamer  went  on  her  way.  It 
was  urged,  that  this  conduct  of  the  master  of  the  steamer  de- 
serves the  reproof  of  the  Court  and  detracts  from  his  merit  as 
a  salvor.  If  there  had  been  any  immediate  and  pressing  dan- 
ger to  life,  on  board  the  Independence,  it  might  be  difficult  to 
justify  either  the  refusal  to  render  or  to  receive  effectual  assist- 
ance, by  reason  of  pecuniary  claims  asserted  or  denied.  But, 
setting  aside  such  danger,  I  am  not  able  to  perceive  bow  I 
can  attach  blame,  either  to  the  master  or  owners  of  the  steamer, 
by  reason  of  these  occurrences. 

The  marine  law  has,  for  sound  reasons,  determined  that  a 
salvage  service  is  to  be  paid  for  as  such,  and  upon  principles 
of  compensation  more  liberal,  than  those  applied  to  work  and 
labor  of  a  different  character.  These  rules  are  established,  not 
for  the  benefit  of  individuals  who  may  perform  salvage  services, 
but  for  the  general  advantage  of  all  interested  in  property 
exposed  to  the  perils  of  the  sea,  either  as  o^vners  or  under- 
writers. Their  object  is  to  hold  out  to  those  able  to  make 
extraordinary  exertions  to  save  property  thus  exposed,  sufficient 
inducement  to  cause  them  to  make  the  attempt.  And  while 
administering  this  system  of  law,  I  cannot  attach  blame  either 
to  owners,  for  failing  to  give  their  masters  authority  to  waive 
the  benefit  of  these  principles,  or  to  masteirs  for  refusing  to 
waive  that  benefit.  The  master  of  a  vessel  in  distress  may, 
generally,  acting  on  his  own  responsibility  to  all  concerned, 
refuse  assistance^  to  be  paid  for  by  way  of  indefinite  salvage 
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compensation ;  and  if  a  bargain  is  made,  a  Court  of  Admiralty 
will  take  care,  that  advantage  be  not  taken  of  distress  to  im- 

m 

pose  unreasonable  terms ;  but  one  who  is  under  no  obligation 
to  interpose  for  the  preservation  of  property,  cannot  be  treated 
by  a  Court  of  Admiralty  as  insisting  on  what  is  improper,  if 
be  claims  only  what  the  marine  law,  for  the  general  good,  lias 
deemed  it  fit  and  proper  he  should  have. 

Upon  the  elements  above  indicated  I  am  to  say  what  is  the 
proper  salvage  compensation  in  this  case.  I  consider  the 
proper  sum  to  be  seven  thousand  five  hundred  dollars,  and  the 
claimant  will  be  decreed  to  pay  that  sum  into  Court  for  the 

•salvors.  The  libellants  may  agree  on  the  distribution  among 
themselves,  if  they  can  ;  but  their  agreement  umst  be  reported 
to  the  Court  *and  sanctioned  by  its  decree.     This  practice  is 

*  necessary,  generally,  for  the  protection  of  the  rights  of  the 
crew,  and  it  is  not  to  be  departed  from  in  this  case. 


The  Clement,  Paul  Mayo,  Claimant? 

m 

There  is  no  technical  rule  of  yariance  in  the  admiralty ;  and  in  describing  the  par- 
ticalar  circnmstances  attending  a  collision,  an  omission  to  state  some  facts,  which 
prove  to  be  material,  which  cannot  have  occasioned  any  surprise  to  the  opposite 
party,  can  have  no  effect  except  to  raise  suspicions  in  the  mind  of  the  Judge,  as 
to  the  exL<)tcnce  of  those  facts. 

In  collision  causes,  the  Court  will  look  at  all  the  allegations  of  both  parties,  upon 
which  fault  depends, — consider  which  are  true,  and  not  allowing  either  party  to 
contradict,  by  proof,  what  he  has  alleged,  will  extract  the  true  case  from  the  en- 
tire record,  and  decree  accordingly. 

If  two  vessels  are  approaching  each  other  on  converging  courses,  one  having  the 
wind  two  points  free,  and  the  other  closehauled,  and  a  collision  occurs,  the  bur- 
den is  on  the  former  to  show  that  all  possible  care  and  skill  were  used  on  her  part, 
and  that  the  collision  was  the  fault  of  the  other  vessel,  or  was  inevitable. 

It  is  not  enough  that,  at  the  moment  of  the  collision,  the  one  having  the  wind  free, 
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used  all  possible  efforts  to  avoid  or  lessen  the  effects  of  a  collision ;  previous  pro- 
caution  and  foresight  are  required. 

A  very  dear  case  for  a  departure  from  a  rule  of  navigation  must  be  made  oat,  be- 
fore a  vessel  can  be  pronounced  in  fault  for  adhering  to  it. 

The  rule  which  requires  a  vessel  having  the  wind  free  to  keep  dear  of  one  sailing 
close  to  the  wind,  applies  between  pilot  boats  and  other  vessels,  and  in  bajrs  and 
harbors  as  well  as  on  the  high  seas. 

Experts  must  give  their  opinion  on  an  ascertained  or  supposed  state  of  facts,  not 
upon  reading  depositions.  Their  testimony  is  not  admissible  to  prove  that  a  rule 
•of  navigation,  recognized  by  the  general  maritime  law,  does  not  exist  in  a  partic- 
ular locality. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court  pronouncing  for  damages  in  a  cause  of  collision. 

The  libel  alleges  that,  about  one  o'clock,  p.  M.,  of  the  tenth 
day  of  June,  1854,  the  pilot  boat  Hornet,  of  the  burden  of 
fifty-three  tons,  and  the  brig  Clement,  were  both  sailing 
towards  the  "  Graves,"  which  are  ledges  of  rocks  lying  outride 
of  the  harbor  of  Boston;  that  the  wind  was  fresh  from  the 
north-west  by  west,  the  sea  smooth,  both  vessels  on  the  star- 
board tack,  and  the  pilot  boat  close  to  the  wind,  and  to  the 
leeward  of  the  brig,  when  the  brig  suddenly  changed  her 
course,  and  ^ept  off  and  struck  the  pilot  boat,  which  sunk  and 
was  totally  lost. 

The  answer  avers,  that  at  the  time  in  question,  the  Hornet 
was  to  leeward  of  the  Clement,  and  sailing  faster  and  dearer 
to  the  wind,  and  in  such  a  direction  as  must  bring  her  across 
the  course  of  the  brig ;  that  no  particular  attention  was  paid 
to  the  Hornet,  by»the  Clement's  people,  until  it  was  perceived 
that  the  Hornet  was  so  near  the  Clement,  as  to  make  the 
danger  of  collision  imminent,  by  attempting  to  run  across  the 
bows  of  the  Clement ;  when  the  Hornet  was  hailed,  and  told 
to  keep  off,  which  might  easily  have  been  done ;  and  though 
the  hail  was  heard  on  board  the  Hornet,  her  course  was  not 
changed,  and  a  collision  being  then  apparently  inevitable,  the 
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helm  of  the  brig  was  put  down,  and  the  brig  so  far  luffed  into 
the  wind  that  only  her  jib-boom  caught  in  the  rigging  of  the 
Hornet  and  tipped  her  over.  The  answer  denies  that  the 
Clement  kept  off  and  struck  the  Hornet,  as  is  averred  in  the 
libel,  and  says  she  kept  her  course  until  she  luffed  to  lessen 
the  force  of  the  collision. 

The  District  Judge  was  of  opinion,  that  the  evidence  did 
not  support  the  allegation  in  the  libel,  that  the  Clement  kept 
off  and  struck  the  Hornet,  but  that  it  appeared  from  the  allci* 
gations  of  the  libel  and  answer,  that  the  case  was  one  of  two 
vessels  sailing  in  converging  courses  on  the  same  tack,  the 
Hornet  being  closehauled,  and  the  Clement  having  the  wind 
two  points  free ;  that  the  rule  of  navigation  required  the  Hor- 
net to  keep  her  course,  and  the  Clement  to  keep  out  of  the 
way ;  that  there  were  no  special  circumstances  in  this  case  to 
render  this  rule  inapplicable,  or  to  shift  the  fault,  or  any  part 
of  it,  from  the  Clement  to  the  Hornet ;  and  consequently  that 
the  former  must  bear  the  whole  loss. 

The  maiu  ground  upon  which  the  appellant  has  sought  to 

reverse  the  decree  is,  that  it  was  rested  upon  facts  not  alleged 

in  the  libel.     And  he  relies  upon  the  rule  that  a  decree  in  the 

admiralty  must  be  secundum  allegata  as  well  as  probata, 

•  This  is  a  well  settled  and  important  rule.     But  it  does  not 

■ 

follow  that  a  decree  awarding  ^damages  to  the  libellant  can 
be  rested  only  on  his  allegationS|  On  the  contrary,,  there  is 
an  entire  class  of  collision  cases,  in  which  the  decree  is  in  con- 
formity with  the  separate  allegations  of  neither  of  the  parties* 
I*refer  to  cases  of  mutual  fault  In  such  a  case  the  libel  states 
fault  on  the  part  of  the  vessel  proceeded  against,  and  the  ex- 
ercise of  due  care  and  skill  in  the  management  of  the  libel- 
lant's.  vessel ;  the  claimant  denies  the  fault  imputed  to  him, 
and  alleges  fault  on  the  part  of  the  libeUant's  vessel;  the 
Court  finds  part  of  the  allegations  in  each  [Sleading  to  be  true, 
and  the  residue  untrue;  that  the  real  case  is  substantially 
different  from  the  one  shown  by  the  allegations  of  either  of 

31  • 
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the  parties ;  and  upon  that  real  case  makes  a  decree  appor- 
tioning the  damages  between  them.  And  so  I  apprehend  that 
in  all  collision  cases,  the  Court  will  look  at  the  allegations  of 
both  the  parties  of  all  matters  of  fact,  upon  which  fault,  or  its 
absence,  depends ;  they  will  consider  which  of  those  allega- 

« 

tions  is  proved,  not  allowing  either  party  to  fcontradict  by 
proof,  what  he  has  alleged;  and  having  thus  extracted  the 
real  case  from  the  whole  record,  will  pronounce  for  the  one 
party  or  the  other,  as  that  case  requires. 

I  do  not  intend  to  say  that  a  libellant  may  plead  one  fault 
on  the  part  of  the  vessel  proceeded  against,  and  offer  evidence 
of  another.  On  the  contrary,  I  think  his  proofs  must,  gen- 
erally, be  restricted  to  his  allegation,  to  prevent  surprise  of  the 
respondent.  But  when  he  has  been  thus  restricted,  if  the  facts 
alleged  and  proved  by  him,  taken  in  connection  with  other 
facts  admitted  upon  the  record  by  the  claimant,  entitle  the 
libellant  to  recover  damages,  and  the  claimant  has  not  suc- 
ceeded, by  his  allegations  and  proofs,  in  repelling  that  claim, 
in  my  opinion  a  decree  should  be  made  for  the  libellant  It 
must  be  remembered  that  the  variance  occurs,  not  in  describ- 
ing the  substantive  cause  of  action,  which  is  a  collision  occa- 
sioned by  neglect ;  nor  in  proving  the  contrary  of  any  allega- 
tion ;  but  in  detailing  the  particular  circumstances,  which  ac- 
companied or  constituted  the  neglect,  the  party  has  omitted 
to  allege  some  fact  which  his  adversary  supplies  by  his  alle- 
gation on  the  record.  The  rules  of  common  law  pleading  are 
fully  satisfied  by  a  general  allegation  of  negligence.  The 
admiralty  requires  thai;  each  party  sbould^state  all  the  essen- 
tial particulars  which  go  to  make  up  the  fault  alleged.  {The 
Tirgily  2  Wm.  Rob.  204.)  Their  absence  may  injuriously 
restrict  the  evidence  of  the  party,  by  whose  fault  they  are 
omitted,  or  give  rise  to  suspicions  of  the  fairness  of  his  state- 
ment. And  yet  it  may  happen,  as  Dr.  Lushington  declares  it 
did  in  the  case  of  The  Lady  Anne^  (1  Eng.  L.  &  E.  674,)  that 
the  very  point  xoi  which  a  case  of  collision  hinged,  had  never 
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been  touched  upon  at  all  in  the  pleadings.  In  that  case  he 
remarked,  ^  it  is  certainly  desirable,  in  all  these  cases,  that  the 
pleadings  should  state  the  facts  with  precision,  and  should 
also  state  wi^h  accuracy  the  grounds  upon  which  both  parties 
rely.  But  I  think  we  must  be  also  well  aware,  that  in  matters 
of  this  description,  it*  will  be  quite  vain  to  expect  perfect  accu- 
racy as  to  facts  or  pleadings,  and  for  a  very  obvious  reason." 

I  agree  with  Mr.  Justice  Washington,  ( The  Wm,  Penn,  3 
Wash.  R.  484,)  that  there  is  no  doctrine  of  merely  technical 
variance  in  the  admiralty ;  and  that  aside  from  the  influence 
produced  upon  the  mind  of  the  Judge  by  the  fact  that  a  party 
has  not  stated  his  case  Accurately,  no  effect  is  allowAl  to  a 
variance,  which  cannot  have  surprised  or  injured  the  opposite 
party.  And  when  the  Court  takes  the  facts  to  be,  as  a  party 
has  distinctly  averred  them  on  the  record,  it  is  plain  that 
party  cannot  be  surprised  or  injured  by  a  different  statement 
by  his  opponent. 

In  the  case  before  me,  the  libel  alleges  a  collision  through 
the  fault  of  the  brig.  The  facts  that  the  vessels  were  sailing 
on  the  same  tack,  the  Hornet,  being  to  leeward,  and  so  close- 
hauled  that  she  could  not  luff  any  nearer  the  wind,  are  stated 
in  the  libel.  It  is  not  stated,  in  terms,  that  the  brig  also  was 
not  closehauled ;  but  the  answer  alleges  that  the  brig  had  the 
wind  two  points  free,  that  the  two  vessels  were  sailing  on  con- 
verging courses,  and  neither  changed  its  course  until  a  colli- 
sion was  inevitable.  This  makes  a  case  of  fault  on  the  part  of 
the  brig,  unless  it  is  repelled, by  other  facts;  and  the  burden 
is  on  the  claimant  to  prove  those  facts.  TTie  Baron  Holberg^ 
3  Hag.  245.  The  claimant's  counsel  insists  that  this  burden 
has  been  sustained,  and  that  the  libellant  should  not  recover : 
because  the  steersman  of  the  Hornet  did  not  do,  all  he  was 
bound  to  do,  to  avoid  a  collision,  after  the  danger  had  become 
apparent.  If  this  were  so,  it  might  make  a  case  of  mutual 
fault  The  Commerce^  3  Wm.  Rob.  288.  But  I  am  not  sat- 
isfied that  he  omitted  any  thing  which  he  ought  to  have  done. 
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Upon  the  rule  of  navigation,  applicable  to  snch  cases,  he  was 
not  only  in  the  right,  in  acting  upon  the  assumption  that  the 
brig  would  be  so  steered,  as  to  keep  out  of  his  way,  but  he 
was  bound  to  act  on  that  assumption  and  keep  Us  course,  un* 
less  he  saw  that  there  would  be  no  probable  chance  of  a  col- 
lision, if  he  disregarded  the  rule.  Undoubtedly  a  rule  is  not 
to  be  followed,  if  it  is  apparent,  a  collision  must  ensue  from 
an  observance  of  it,  and  will  be  avoided  by  disregarding  it 
But  considering  the  great  importance  of  a  steady  observance 
of  the  rules  of  navigation,  and  the  danger  of  allowing  depart- 
ures therefrom,  I  shall  be  found  slow  to  condemn  an  observ- 
ance of  one  of  these  rules,  and  shall  require  a  clear  case,  de- 
jnanding  a  departure  from  it,  to  be  proved,  before  I  declare  it  to 
have  been  a  fault  to  observe  the  rule.  The  Hope,  1  Wm.  Rob. 
155.  In  my  opinion  such  a  case  is  not  made  out  by  this 
claimant. 

The  claimant  insists  that  the  rale  is  not  applicable  except 
upon  the  high  seas,  and  never  between  pilot  boats  and  other 
vessels. 

I  think  otherwise,  on  both  points.  The  rule  is  as  applica- 
ble in  bays  and  roadsteads,  and  for  obvious  reasons  is  of  more 
frequent  application,  and  more  practical  importance  there, 
than  in  the  open  sea.  The  Speedy  2  Wm.  Bob.  225 ;  The 
Eastern  State j  supra,  141.  And  I  know  of  no  safe  ground,  up- 
on which  I  could  hold,  that  pilot  boats  are  neither  to  be  sub- 
jected to,  or  have  the  benefit  of  these  settled  rules  of  naviga- 
tion, which  no  class  of  vessels  can  be  released  from,  consis- 
tently with  the  general  safety. 

It  is  .further  insisted,  that  at  the  time  in  question,  the  brig 
was  so  near  the  "  Graves,"  she  could  not  luff  sufficiently  to  clear 
the  Hornet,  and  keep  clear  of  the  "  Graves,"  nor  bear  away  with- 
out running  the  Hornet  down.  This  may  be  true ;  but  those 
in  command  of  the  brig  should  have  foreseen  these  difficulties, 
before  the  brig  was  in  a  position,  where  she  could  not  keep  out 
of  the  way  of  the  schooner,  which  she  was  bound  to  do. 
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Why  the  brig  was  in  such  a  position,  is  explained  by  what  is 
admitted  in  the  answer,  ^  that  no  particular  attention  was  paid 
to  the  schooner,  until  it  was  perceivcid  she  was  very  near  the 
brig ; "  this  was  a  fault  on  the  part  of  a  vessel  having  the 
wind  free,  the  other  being  closehauled.  Probably  the  brig 
could  have  done,  before  the  collision,  what  she  did  immediate- 
ly afterwards;  wear  round  and  stand  on  her  course  for  Light 
House  Channel.  Whether  she  could  or  not,  this  was  a  case 
where  the  collision  occurred  in  a  summer's  day,  in  a  six  to  eight 
knot  breeze,  under  no  circumstances  which  a  navigator  ought 
not  to  have  perceived  or  foreseen ;  and  I  cannot  hesitate  to 
pronounce  that  vessel  in  fault  which,  having  the  wind  free, 
came  into  collision  with  the  other  closehauled,  and  exhibits  no 
sufficient  excuse  for  having  done  so. 

A  question  was  made  at  the  hearing,  concerning  the  admis- 
sibility of  the  testimony  of  experts,  in  answer  to  questions 
proposed  to  them,  not  on  a  given  state  of  facts,  but  upon  the 
depositions  of  the  witnesses  who  were  present  at  the  collision. 
I  am  of  opinion  such  evidence  is  not  admissible.  Fenwick  v. 
Bell^  1  Car.  &  K.  312,  would,  perhaps,  justify  such  a  question ; 
but  Sills  V.  Browriy  9  Car.  &  P.  601,  is  the  other  way ;  and 
in  The  Ann  and  Mary^  2  W.  Rob.  195,  the  necessary  qualifica* 
tion  was  made,  that  a  clear  statement  of  facts  must  be  laid 
before  the  experts.  If  this  be  not  done,  the  Court  cannot 
know,  whether  the  opinion  pronounced  by  the  expert,  is  upon 
the  case  found  by  the  Court,  or  upon  some  essentially  differ-  . 
ent  case.  See  U.  &  v.  Mc  Glue^  1  Curtis,  R.  1 ;  Rex  v.  Searle^ 
1  ftL  &  Rob.  75;  Rex  v.  Wright,  R.  &  R.  C.  C.  R.  456; 
Commonwealth  v.  Rogers,  7  Met.  500. 

Evidence  of  two  experts  was  also  offered,  concerning  rules 
of  navigation,  where  two  vessels  were  sailing  on  converging 
courses,  the  one  being  closehauled,  and  the  other  two  points 
free.  The  rule  of  the  maritime  law  upon  this  subject  is  so 
well  settled,  that  I  cannot  regard  opinions  of  individuals  in 
opposition  to,  or  qualification  of  it.     And  though  it  is  un- 
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doubtedly  true,  that  special  circumstances  may  exist,  upon 
which  the  opinions  of  nautical  men  may  be  taken,  withoat 
controverting  the  rule,  but  only  for  the  purpose  of  ascertain* 
ing  whether  the  particular  case  is  within  it,  yet  the  Court  has 
not  found,  in  this  case,  any  such  special  circumstances  as  ren- 
der the  opinions  of  the  experts  applicable. 

Nor  do  I  think  their  evidence  is  sufficient  to  prove  a  local 
usage,  binding  in  point  of  law,  that  no  attention  is  required 
to  be  paid  by  other  vessels  to  pilot  boats ;  the  latter  being 
bound  to  take  care  of  themselves.  Local  usages,  on  this  sub- 
ject, if  capable  of  being  established  at  all,  by  any  evidence, 
which  I  greatly  doubt,  should  be  admitted  only  with  the  ut- 
most caution.  To  hold  that  sailing  vessels  of  a  particular 
class  are  to  take  care  of  themselves,  under  all  circumstances,  or 
under  circumstances  in  which  other  sailing  vessels  do  not  do 
so,  involves  the  necessity  of  manceuvres  on  their  part,  which 
if  not  foreseen,  must  produce  collisions ;  and  while  the  usage 
is  local,  or  forms  an  exception  to  the  common  rules  of  the  sea, 
how  can  it  be  expected  to  be  so  known  as  to  be  generally 
foreseen  ?  In  my  opinion,  it  would  be  extremely  unsafe  to  de- 
clare, that  pilot  boats  were  exempt  from  the  rules  which  gov- 
ern other  sailing  vessels ;  and  I  must  so  declare,  if  I  were  to 
hold  them  not  entitled  to  the  protection  of  those  rules. 

The  decree  of  the  District  Court  is  affirmed,  with  damages 
at  the  rate  of  six  per  cent  per  annum,  and  costs. 

F,  C.  Lorin^j  for  the  appellant 

C.  P.  Curtis  J  Jr.y  contra. 
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John  Brown  vs.  Duchesne. 

Wlier9  a  French  ressel  was  rigged  in  France,  with  gaffs  which  had  been  patented 
in  the  United  States,  held,  that  as  the  gafis  were  placed  on  the  vessel  when  she 
was  bnilt,  as  part  of  her  original  eqaipmcnt,  in  a  foreign  country  hj  persons  not 
within  the  jurisdiction  of  onr  patent  laws,  they  were  not  within  their  application, 
but  exempted. 

The  patent  laws  were  not  intended  to  apply  to,  and  govern  the  stmcture  or  equip- 
ment of  a*Tessel  of  a  foreign  friendly  nation,  resorting  to  onr  ports,  by  our  con- 
sent, for  purposes  of  lawful  commerce. 

This  was  an  action  on  the  case  for  the  violation  of  letters 
patent,  granted  by  the  United  States  to  the  plaintiff,  for  an 
improvement  in  the  gaffs  of  vessels.  The  defendant  pleaded 
in  sabstance,  that  he  was  the  master  of  a  French  vessel 
called  the  Alcyon,  built  and  owned  in  a  French  port,  and  offi- 
cered and  manned  by  French  subjects;  that  the  improve- 
ment  in  question  was  placed  on  the  vessel  when  built,  and  as 
part  of  its  original  equipment;  that  the  vessel  had  come 
into  the  port  of  Boston,  in  the  course  of  a  lawful  trading  voy- 
age, having  the  said  improvement  attached,  as  part  of  her  rig 
and  equipment ;  apd  that  this  was  the  only  use  made  thereof 
by  the  defendant.  There  were  other  allegations  in  the  plea, 
but  the  opinion  of  the  Court  did  not  rest  on  them.  To  this 
plea,  there  was  a  demurrer,  which  was  joined. 

CuETis,  J.  The  letters  patent  conferred  on  the  plaintiff  the 
exclusive  right  to  use  the  thing  patented,  within  the  United 
States.  The  terms  of  the  grant  are  broad  enough  to  include 
every  use,  by  all  persons  within  the  territory  of  the  United 
States.  But  this  grant,  and  the  exclusive  rights  conferred  by 
it,  are  creatures  of  the  municipal  law  of  our  country ;  and 
however  comprehensive  may  be  its  terms,  they  cannot  be  so 
construed  as  to  include,  either  persons  or  things,  not  within 
the  jurisdiction  of  the  patent  laws.    Persons  or  things,  may 
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be  oat  of  the  jarisdiction  of  a  municipal  layr,  either  because 
they  are  locally,  where  it  is  not  in  the  power  of  our  country 
to  extend  its  operations,  or  because  the  nation  has  chosen  not 
to  exert  its  entire  legislative  power,  but  to  leave  particular 
persons  or  things,  though  within  its  dominion,  free  from  the 
operations  of  its  laws.  This  last  exemption,  depending  solely 
on  the  will  of  the  nation,  may  either  be  entire,  or  partial  and 
limited,  according  to  its  own  choice,  which  may  be  mani- 
fested through  the  legislative  power,  by  express  exemptions 
or  restrictions  in  the  text  of  written  laws,  or  it  may  be  de- 
rived from  the  usages  and  practice  of  civilized  nations,  and 
the  presumed  intent  of  each,  to  conform  thereto,  until  an 
opposite  purpose  is  manifested ;  and  in  the  absence  of  posi- 
tive legislation,  courts  of  justice  in  this  country  and  in  Eng- 
land have  constantly  and  rightfully  exercised  the  power  of 
determining,  in  what  cases  and  to  what  extent,  it  is  the  will  of 
the  nation,  not  to  extend  to  foreigners  or  their  property,  the 
municipal  laws,  which  in  similar  cases,  govern  our  own  citi- 
zens. 

A  few  instances  of  this,  may  usefully  be  adverted  to.  In 
the  case  of  The  Schooner  ExchaTige^  7  Cranch,  116,  it  was 
decided,  that  a  public  armed  vessel,  of  a  sovereign  at  peace 
with  the  United  States,  is  not  within  the  jurisdiction  of  any  of 
our  tribunals,  while  lying  in  a  port  of  the  United  States.  The 
29th  section  of  the  Collection  Act  of  1799,  (1  Stat  at  Large, 
648,)  authorized  the  seizure  of  any  vessel,  which  having 
arrived  within  the  limits  of  any  District  of  the  United  States, 
from  any  foreign  port  or  place,  should  depart  or  attempt  to 
depart,  before  making  report  or  entry.  A  vessel  arrived  in  the 
river  St.  Mary's,  whose  waters  belonged  in  common  to  the 
United  States  and  the  king  of  Spain.  She  was  not  bound  to 
the  United  States,  but  was  undoubtedly  within  the  limits  of 
one  of  its  collection  districts,  and  fully  within  the  words  of 
the  Act  There  could  be  no  doubt  of  the  power  of  the  Uni- 
ted States  to  compel  an  entry,  if  it  had  seen  fit  to  exert  it 
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But  it  was  held,  that  such  au  assumption  of  jurisdiction  was 
not  intended,  and  that  the  seizure  was  not  lawful.  The 
ApoUon^  9  Wheat.  362. 

In  re  Bruce,  2  Cr.  &  J.  437,  property  of  a  testator,  who  was 
an  American  citizen  domiciled  in  the  United  States,  though 
administered  on  by  an  English  executor,  and  bequeathed  to 
English  legatees,  was  held  not  to  be  within  the  act  imposing 
a  duty  on  the  payment  of  legacies,  upon  a  presumed  intent 
of  Parliament  not  to  include  the  property  of  a  foreigner  who 
was  not  bound  to  contribute  to  the  support  of  the  British 
government.  See  also  the  case  of  The  Universities  v.  Rich' 
ardson,  6  Ves.  689;  Thomson  v.  The  Advocate- General,  12 
a.  &  Fin.  1. 

Upon  the  same  footing  of  a  presumed  consent  of  the 
nation,  rests  the  well-settled  exemption  of  ambassadors  and 
public  ministers,  from  the  jurisdiction  of  the  laws  of  the 
country  to  which  they  are  accredited. 

And,  indeed,  those  numerous  cases  of  contract,  and  distri- 
bution of  personalty,  the  stalits  of  persons,  and  many  other 
relations,  which  are  allowed  to  be  governed  by  the  laws  of  the- 
domicil  or  of  the  place  of  the  contract,  though  foreign  to  the 
nation  which  permits  their  operation,  are  all  instances  of  par- 
tial exemption  of  the  persons  or  property  of  foreigners  from 
the  jurisdiction  of  our  municipal  laws,  not  provided  for  by 
any  expressed  will  of  the  legislative  power,  but  implied  by 
courts  of  justice,  from  their  general  fitness  and  convenience, 
and  from  the  presumed  acquiescence  of  our  country  in  prin- 
ciples and  usages,  which  civilized  countries  generally  have 
practised. 

Conceding  therefore,  that  this  French  vessel  was  within 
our  territory,  and  subject  to  all  our  laws,  so  far  as  it  was  the 
will  of  the  United  States  to  extend  those  laws  over  it,  and 
that  the  terms  of  the  grant  to  the  plaintiff  are  broad  enough 
to  cover  every  use  of  the  thing  patented,  within  the  jurisdic- 
tion of  the  laws  of  the  United  States,^  the  inquiry  still  re- 
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mains,  whether  a  law  of  this  character,  was  intended  by  Con- 
gress to  apply  to  and  govern  a  vessel  of  a  foreign  friendly 
nation,  entering  our  ports,  by  our  consent,  for  purposes  of 
trade.  I  say  by  our  consent,  not  only  because  our  convention 
with  France  gives  to  French  vessels  the  right  to  enter  our 
ports  and  trade  here,  but  also  because,  if  there  were  no  such 
convention,  our  consent  would  be  implied  until  something 
was  done  to  manifest  our  intention  not  to  permit  it;  and  I 
prefer  to  place  this  case,  not  upon  the  effect  or  operation  of 
any  treaty,  which  indeed  does  not  seem  to  have  any  particu- 
lar bearing  on  the  case,  but  upon  broader  principles,  which 
include  vessels  of  all  friendly  nations,  resorting  hither  for  law- 
ful commerce. 

While  on  the  high  seas,  a  vessel  is  deemed  to  be  part  of  the 
territory  of  the  nation  to  whose  citizens  it  belongs,  and  under 
whose  flag  it  sails.  Even  there,  however,  it  is  subject  to  be 
arrested  and  searched  in  time  of  war,  by  public  armed  ships 
of  a  belligerent  power,  duly  commissioned.  And  when  it 
enters  waters  belonging  exclusively  to  another  nation,  it  un- 
doubtedly becomes  subject  to  the  municipal  laws  of  that 
nation,  to  the  extent,  and  in  the  particulars  which  that  nation 
may  determine.  It  is  also  true,  that  for  the  encouragement  of 
commerce,  and  to  avoid  those  occasions  for  complaint  which 
tend  to  disturb  the  peace  of  commercial  States,  civilized 
nations  generally,  have  forborne  to  extend  some  of  their 
municipal  laws  over  private  vessels  of  friendly  nations  enter- 
ing their  ports  Sot  trade.  Unless  exceptions  are  made  by 
stipulations  in  treaties,  those  municipal  laws  which  protect 
the  public  health  and  peace,  and  the  security  of  the  persons 
and  property  of  citizens,  the  morals,  the  policy,  and  the  reve- 
nue of  the  nation,  as^^ell  as  remedies  upon  contracts,  and  in 
some  cases  for  torts,  are  ordinarily  extended  over  foreign  ves- 
sels and  the  nersons  on  board  of  them.  Beyond  these,  it  is 
understood,  that  by  the  general  consent  of  civilized  States, 
the  vessels  of  one  nation,  though  within  the  ports  of  another. 
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carry  with  them  the  laws  of  their  country,  which  still  govern 
the  rights,  duties,  and  obligations  of  those  on  board ;  and 
that  to  the  extent  of  this  latter  jurisdiction,  and  for  the  pur- 
pose of  enabling  it  to  exist,  the  vessel  is  deemed  to  be  a  part 
of  the  territory  of  the  nation  to  which  it  belpngs. 

Both  the  executive  and  legislative  departments  of  our 
government  have  recognized  this  principle.  The  former,  in  its 
diplomatic  intercourse  with  other  States,  and  the  latter,  by 
positive  enactment.  See  Mr.  Webster's  Letter  to  Lord  Ash- 
burton,  6  Webster's  Works,  301 ;  4  Stat,  at  Large,  115,  §  5. 
See  also  Vattely  Lib.  1,  ch.  19,  §  216. 

The  right  of  every  nation,  by  its  laws,  to  regulate  the 
structure  and  equipment  of  its  vessels  of  commerce,  must  be 
allowed  to  be  complete  and  entire.  At  the  same  time,  every 
other  nation  has  a  right  to  exclude  from  its  ports,  all  vessels 
having,  or  not  having  a  particj^lar  structure  or  equipment,  and 
to  admit  them,  only  on  conditions  which  its  own  welfare  pre- 
scribes. This  power  of  exclusion,  either  absolute  or  condi- 
tional, is  as  clear  of  doubt  as  the  former  right;  but,  consider- 
ing the  nature  of  the  subject,  and  the  manner  in  which  it  has 
been  treated  in  the  intercourse  of  nations,  it  is  apparent,  that 
any  exercise  of  this  power,  by  one  nation,  over  the  structure 
or  equipment  of  the  vessels  of  another,  is  a  thing  of  grave 
importance. 

In  the  first  place,  it  is  the  interest  of  each  nation  that  the 
powers  belonging  to  every  sovereign  State,  as  such,  should  not 
be  diminished  or  restrained,  for  they  are  instruments  for  the 
benefit  of  the  people  who  constitute  the  State ;  and  nothing 
should  be  done  by  one  nation,  tending  to  embarrass  their  free 
exercise  by  another,  unless  it  is  clearly  required  by  a  just 
regard  to  its  own  welfare.  Looking  to  this  particular  subject 
of  the  admission  of  the  vessels  of  one  nation  into  the  ports 
of  those  of  another,  for  the  purposes  of  trade,  we  find  that  it 
has  been  the  subject  of  treaties  and  conventions,  and  that  the 
conditions  upon  which  admission  is  allowed,  and  sometimes 
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ihe  particulars  in  which  municipal  laws  shall  operate,  have 
been  regulated  by  precise  stipulations.  It  cannot  be  doubted, 
that  in  the  apprehension,  especially  of  all  commercial  States, 
ihe  particulars  in  which  the  vessels  of  one  country  shall  be 
controlled  or  affected  by  the  municipal  laws  of  another  conn- 
try,  while  lying  in  its  ports,  is  a  distinct  subject  of  legislation, 
quite  aside  from  its  internal  affairs,  and  to  be  influenced  by 
considerations  very  different  from  those  which  would  deter- 
mine the  grant  of  a  monopoly  affecting  the  domestic  trade  of 
the  country.  To  say,  that  when  Congress  legislated  respect- 
ing patents,  it  had  in  view  this  matter,  and  intended  to  ena- 
ble private  citizens  to  interfere  with  the  structure  or  equip- 
ment of  foreign  vessels,  seems  to  me  not  admissible.  Such 
an  intention  may  be  manifested  by  express  enactment,  ex- 
tending in  terms  to  some  or  all  foreign  vessels ;  it  may  even 
be  deduced  from  a  law,  broad  enough  in  its  general  terms,  to 
embrace  such  vessels,  and  which,  from  its  subject-matter,  and 
the  mischiefs  to  be  remedied,  may  fairly  be  considered  to  have 
been  designed  to  include  such  an  exercise  of  power.  But  in 
making  the  laws  concerning  patents,  Congress  was  legislating 
-alio  intuitu.  There  is  no  sufficient  reason  to  suppose  that 
they  designed  to  touch  the  subject  of  the  structure  or  equip- 
ment of  foreign  vessels.  It  is,  to  say  the  least,  extremely 
•questionable,  whether  it  would  consist  with  that  comity  which 
is  due  to  foreign  nations,  if  we  were  to  enable  private  persons 
to  exact  damages  or  compensation,  for  the  use  of  something, 
which  the  owner  of  the  foreign  vessel  used  in  its  structure,  in 
conformity  with  the  laws  of  his  own  country,  where  the  ves- 
sel was  built  It  would  seem  to  be  very  difficult  also,  to 
adjust  the  rate  or  amount  of  compensation  or  damages,  for  a 
use  which  is  undoubtedly  lawful,  even  under  our  municipal 
law,  before  the  vessel  enters  our  waters,  and  as  soon  as  it 
leaves  them.  Certainly  the  use  in  our  waters,  by  a  vessel 
belonging  to  a  foreign  country,  is  almost  an  unappreciable 
part  of  the  use  of  a  thing  patented. 
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But  I  do  not  rest  on  these  considerations.  My  opinion  is, 
that  the  patent  laws  of  the  United  States  are  not  extended 
over  foreign  vessels  visiting  our  ports,  so  as  to  affect  the  struc- 
ture or  equipment  which  they  bring  hither. 

Judgment  must  be  rendered  for  the  defendant  on  the  de- 
murrer. 

jR.  H.  Dana,  Jr.,  in  support  of  the  demurrer. 

Ivers  J,  Austin,  contra. 


KiiiBY  Paqe,  Appellant,  vs.  Henrt  L.  Sheffield,  Libellant. 

A  mariner  may  allege  and  prore,  that  the  shipprng  articles  do  not  trulj  describe  the 
Toyage  for  which  he  was  shipped,  and  may  recover  wages  upon  the  groand  that 
the  voyage  for  which  ho  contracted  was  different  in  length  fvom  that  described  in 
the  articles,  and  that  he  was  wrongfully  discharged  at  the  expiration  of  the  voyage 
specified  in  the  articles ;  and  a  mate  is  within  the  same  rule. 

Where  two  distinct  contracts,  for  service  on  two  distinct  voyages,  are  made  at  the 
same  time,  and  one  only  is  reduced  to  writing,  the  other  may  be  proved  by  parol. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  an  appeal  from  a  decree  of  the  District 
Court,  pronouncing  for  wages  of  the  libellant  as  mate  of  the 
ship  Uriel,  on  a  voyage  from  San  Francisco  to  Calcutta,  and 
thence  to  Boston.  The  libellant  shipped  at  San  Francisco, 
and  there  signed  articles  which  described  the  voyage  to  be  from 
San  Francisco  to  Calcutta.  There  is  no  question  that  the 
seamen  were  shipped  for  the  run,  and  that  the  articles  correctly 
describe  their  voyage.  The  master,  the  libellant,  who  was 
first  officer,  and  the  second  and  third  officers,  all  signed  the 
same  articles.  At  Calcutta,  the  master  discharged  the  libellant, 
against  his  will,  and  the  District  Court  allowed  wages  as  for 
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the  entire  voyage  to  Boston.  Two  questions  have  been  made 
on  this  appeal.  1st.  Whether  oral  evidence  of  a  contract  dif- 
ferent from  that  contained  in  the  articles  is  admissible  ?  2d. 
Whether,  if  such  evidence  be  admitted,  it  is  proved  that  the 
libellant  shipped  to  go  from  Calcutta  to  Boston,  as  well  as 
from  San  Francisco  to  Calcutta  ? 

Two  views  may  be  taken  under  the  first  question.  The  first 
is,  that  there  were  two  distinct  subjects  of  agreement:  the  one 
being  service  on  a  passage  from  San  Francisco  to  Calcutta ; 
and  the  other,  service  from  the  latter  place  to  Boston ;  that  the 
master  had  engaged  seamen  to  perform  the  first-mentioned 
voyage  only ;  that  the  articles  were  designed  to  apply  only  to 
that  passage,  as  a  distinct  voyage ;  and  that  the  contract  for 
the  service  of  the  libellant,  though  made  at  San  Francisco  for 
i;he  other  voyage  from  Calcutta  to  Boston,  was  left  in  parol, 
to  be  reduced  to  writing  at  Calcutta,  when  articles  should  be 
signed  there  by  the  seamen,  who  might  there  ship  for  the  voy- 
age home.  In  this  point  of  view^,  the  articles  not  being 
designed  to  contain  the  contract  for  the  second  voyage,  and 
that  being  a  separate  contract,  parol  evidence  of  it  would  be 
admissible,  though  it  were  made  at  the  same  time  as  the  other 
contract  for  the  voyage  described  in  the  articles,  jtf'  Oulloch 
V.  Girard^  4  Wash.  C.  C.  290;  Seago  v.  Dean§^  4  Bing.  459; 
Lapham  v.  Whipple,  3  Met.  59. 

Now,  the  Act  of  Congress  of  July  20, 1790,  (1  Stat,  at  Laige, 
131,)  for  the  government  and  regulation  of  merchant  seamen, 
requires  the  agreement  in  writing  to  declare  the  voyage  or  voy- 
ages for  which  the  mariner  shall  be  shipped ;  and,  if  carried  out 
without  such  a  written  contract,  besides  being  made  liable  for 
the  highest  rate  of  wages  paid  for  three  months  previous,  &a,a 
penalty  of  twenty  dollars  for  each  seaman  or  mariner  is  indicted. 

Yet,  assuming  what  we  must  assume,  in  considering  the 
admissibility  of  this  evidence,  that  it  would  prove  that  the  ser- 
vices of  the  libellant  were  engaged,  not  only  for  the  passage 
4;o  .Calcutt£^  but  also  for  the  passage  thence*  to  Boston,  we 
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have  a  case  where  the  master  must  either  take  the  ground  that 
two  distinct  contracts  were  made,  or  else  that  he  broke  the 
law,  and  carried  the  libellant  to  sea  without  a  contract  in 
writing  describing  the  voyage  for  which,  in  point  of  fact,  he 
was  shipped.  If  the  case  necessarily  rested  here,  I  should  be 
very  reluctant  to  allow  the  master,  or  the  owner,  to  assume 
such  a  position ;  and  if  {he  parol  evidence,  when  examined, 
would  admit  of  such  an  interpretation,  as  to  show  two  distinct 
contracts  for  two  voyages,  or  that,  though  only  one  contract 
was  originally  made,  it  was  severed  by  the  acts  of  the  parties 
in  signing  the  articles  to  adapt  it  to  the  contract  of  the  seamen 
to  serve  from  San  Francisco  to  Calcutta,*  I  should  certainly 
lay  hold  of  that  interpretation  as  the  one  which  reconciled  the 
conduct  of  the  master  with  the  requirements  of  good  faith  and 
of  positive  law. 

But  there  is  another  ground  on  which  I  think  the  evidence 
clearly  admissible.  Assuming,  what  is  still  to  be  assumed,  to 
test  the  admissibility  of  the  evidence,  that  there  was  but  one 
contract,  for  an  entire  voyage  from  San  Francisco,  by  way  of 
Calcutta,  to  Boston,  then  the  written  articles  did  not  describe 
the  voyage  on  which  the  libellant  went  to  sea,  and  the  master 
was  prohibited  by  law,  undef  a  penalty,  from  taking  him  to 
sea  under  such  articles.  Parol  evidence  is  always  admissible 
to  impeach  a  contract,  by  showing  it  to  be  made  in  violation 
of  law.  It  is  competent  for  the  libellant  to  show  by  parol,  that 
these  articles  do  not  declare  the  voyage  or  voyages  for  which 
he  was  shipped,  and  that  they  thus  violate  the  law ;  and  when 
this  has  been  shown,  the  written  contract  is  no  longer  binding 
as  respects  the  description  of  the  voyage.  If  it  were,  the  mas-. 
ter  would  be  allowed  to  take  advantage  of  his  own  wrong ; 
for  it  is  his  own  wrong  that  the  voyage  is  falsely  described, 
and  he  cannot  first  violate  the  law  by  making  a  false  descrip- 
tion, and  then  set  it  up  to  estop  the  libellant  from  proving  the 
true  one. 

I  am  aware  that  in  White  v.  Wilson^  2  B.  &  P.  116,  Eldon, 
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C.  J.,  expressed  an  opinion  that  a  perquisite,  claimed  by  the 
mate  in  addition  to  his  wages,  which  was  not  specified  in  the 
articles,  could  not  be  recovered;  and  that  similar  decisions 
w^ere  made  in  The  Jack  Park^  4  Rob.  308,  The  Isabella^  2  Rob. 
241,  The  Prince  Frederic^  2  Hag.  394,  and  by  Judge  Hopkinsoa 
in  Veacock  v.  jif '  Callj  Gilpin,  329.  But  the  English  statute, 
unlike  ours,  does  not  inflict  any  penalty  for  a  failure  to  redoce 
the  seaman's  contract  to  writing,  and  is  a  kind  of  statute  of 
frauds  merely.  It  is  directory  to  the  seamen,  commanding 
them  to  sign  articles,  and  does  not,  like  ours,  make  it  the  duty 
of  the  master  to  have  a  contract  in  writing  prepared,  declaring 
the  voyage.  In  The  Prince  Frederic,  2  Hag.  394,  Sir  C.  Rob- 
inson declared  the  statute  was  intended  for  the  protection  of 
the  owner.  See,  also,  The  Isabella,  2  Rob.  241 ;  The  Jack  Park, 
4  Rob.  308.  The  7  &  8  Vic.  c.  112,  which  is  the  present  En- 
glish  law  on  this  subject,  seems  to  have  been  framed  with  a 
view  to  the  protection  of  seamen,  as,  I  have  no  doubt,  these 
provisions  of  our  Acts  of  1790  and  1840  were. 

In  the  case  before  Judge  Hopkinson,  (Gilpin,  329,)  he  seems 
to  have  followed  the  English  decisions,  as  the  Supreme  Court 
of  New  York  appear  to  have  done  in  Bartlett  v.  Wyman,  14 
Johns.  260,  and  Johnson  v.  DaHoh,  1  Cowen,  543,  without  con- 
sidering whether  the  diversity  between  the  English  and  Amer- 
ican statutes  should  lead  to  diverse  conclusions. 

It  should  be  observed,  however,  that  in  all  these  cases  the 
question  was,  whether  the  articles  are  conclusive  as  to  the  rate 
of  wages,  respecting  the  insertion  of  which  in  the  articles  the 
Act  of  Congress  contains  no  express  requirement^  as  it  does  as 
to  the  description  of  the  voyage. 

The  Act  of  July  20, 1840,  (art  10, 5  Stat,  at  Large,  395,)  pro- 
vides,  that  all  shipments  of  seamen,  made  contrary  to  the  pro- 
visions of  this  and  other  Acts  of  Congress,  shall  be  void ;  and 
any  seaman  so  shipped,  may  leave  the  service  at  any  time,  and 
demand  the  highest  rate  of  wages  paid  to  any  seaman  shipped 
for  the  voyage,  or  the  sum  agreed  to  be  given  him  at  his  ship- 
ment 
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I  do  not  understand  the  effect  of  this,  either  standing  alone, 
or  taken  in  connection  with  the  Act  of  1790,  to  be,  that  the 
master  may  discharge  a  seaman  or  officer  at  any  time,  if  he 
has  not  signed  such  articles  as  the  Act  of  1790  requires.  The 
seaman  has  the  right  either  to  continue  the  voyage  or  leave 
the  service  If  he  does  continue,  or  is  ready  to  continue,  and 
is  prevented  by  the  master,  he  is  to  be  paid  either  the  wages 
agreed  on,  or  the  highest  paid  to  any  seaman  shipped  for  the 
voyage.  But  it  seems  to  be  the  necessary  consequence  of  this 
provision  of  law,  that  if  the  written  articles  made  a  shipment 
contrary  to  the  Act  of  1790,  by  misdescribing  the  voyage,  they 
are  void,  and,  of  course,  cannot  be  set  up  for  any  purpose  by 
the  master  or  owner.  It  is  true  the  third  article  in  this  Act  of 
1840  declares,  that  the  certified  copy  of  the  shipping  articles, 
to  be  obtained  by  the  owner  from  the  Collector  before  sailing, 
shall  be  deemed  to  contain  all  the  conditions  of  contract  with 
the  crew  as  to  their  service,  pay,  voyage,  and  all  other  things ; 
but  by  whom,  and  under  what  circumstances,  is  this  copy  so 
to  be  deemed?  I  am  of  opinion,  only  for  the  purposes  and 
upon  the  occasions  described  in  the  same  articles ;  that  is,  when 
laid  before  a  consul,  in  a  foreign  port,  when  he  may  deem  the 
contents  necessary  to  enable  him  to  discharge  his  duties.  In 
a  Court  of  Admiralty,  the  fact  that  the  seaman  was  deceived 
as  to  the  contents  of  the  articles,  that  they  contain  what  is 
unreasonable,  or  oppressive,  or  unlawful,  that  they  were  made 
in  violation  of  an  Act  of  Congress,  and  so  are  not  binding, 
are  all  open  to  inquiry,  and  are  not  aifected  by  this  provision 
as  to  what  the  certified  copy  of  the  articles  shall  be  deemed  to 
contain. 

Being  of  opinion,  that  oral  evidence  is  legally  admissible,  I 
have  looked  into  and  considered  it,  and  find  that  it  proves  the 
services  of  the  libellant  were  contracted  for,  not  only  on  the 
passage  from  San  Francisco  to  Calcutta,  but  also  thence  to 
Boston  or  some  port  in  the  United  States ;  that  the  discharge 
of  the  libellant  at  Calcutta  was  therefore  wrongful,  and  the 
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decree  of  the  District  Court  is  affirmed,  with  damages  at  the 
rate  of  six  per  centum  per  annum  and  costs. 

F.  H.  Allen,  for  the  appellant 

R.  H.  Dana,  Jr.,  and  Geo.  &  Hale,  contra. 


Lathrop  L.  Sturgis  et  al  vs.  Thos.  6.  Gary  et  oL 

The  role  laid  down  in  Barnard  r.  Adams,  (10  Howard,  270,)  that  the  ship-owner  is 
entitled  to  a  commission  apon  the  amount  contribated  for  in  general  average,  is 
not  founded  on  a  local  usage,  but  upon  the  law  merchant ;  and  a  particolar  local 
usage  in  contravention  thereof  is  not  binding  on  those,  who  have  entei^  into  do 
contract  with  reference  to  such  usage. 

The  right  to  receive  contribution  in  general  average  is  not  founded  on  contract^  bat 
in  a  principle  of  equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J. —  At  the  last  term,  the  complainants  had  a  de- 
cree, that  they  were  entitled  to  contribution  from  the  respon- 
dents, towards  a  general  average  loss,  and  the  cause  was 
referred  to  a  Master  to  take  an  account,  and  report  the  several 
sums  to  be  contributed  by  the  defendants. 

He  has  now  made  his  report,  and  one  exception  has  been 
taken  thereto ;  which  raises  the  question  whether  the  owners 
of  the  vessel  are  entitled  to  charge,  among  the  items  to  be 
contributed  for  in  general  average,  a  commission  of  two  and 
one  half  per  centum  on  the  amount  of  the  general  average 
loss,  to  be  paid  to  the  owners  of  the  vessel  and  freight,  as  a 
compensation  for  collecting  the  contributory  shares. 

This  charge  was  disallowed  by  the  Master,  upon  the  ground 
that  the  decision  of  the  Supreme  Court  of  the  United  States 
in  Barnard  et  al.  v.  Adams  et  al.,  10  How.  270,  allowing  a 
similar  charge,  rested  upon  a  local  usage  in  New  York,  and 
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that  it  appeared  in  evidence  before  him  that  the  usage  in  Bos- 
ton was,  not  to  allow  snch  a  charge. 

The  language  of  Mr.  Justice  Grier,  in  delivering  the  opin- 
of  the  Court  in  that  case,  is  susceptible  of  the  interpretation 
put  upon  it  by  the  Master,  and  the  statement  of  the  case  in 
the  printed  report  does  not  show  how  the  point  arose,  or  upon 
what  facts  it  came  before  the  Court.  I  have  procured  a  copy 
of  the  record,  and  find  that  at*the  trial  in  the  Circuit  Court  no 
evidence  of  any  usage,  local  or  general,  was  offered  ;  that  the 
presiding  judge  instructed  the  jury,  as  matter  of  law,  that  the 
charge  was  correct,  and  that  this  instruction  was  excepted  to. 
The  Supreme  Court  sustained  this  ruling.  I  must  take  it 
therefore  to  be  settled,  by  an  authority  which  is  binding  on 
this  Court,  that  under  the  general  law  merchant  the  ship- 
owner has  the  right  lo  make  this  charge,  and  upon  this  state 
of  the  law,  a  question,  not  without  difficulty,  arises  in  this 
case ;  it  is  whether  the  local  usage  in  Boston,  not  to  allow 
such  a  charge,  can  control  the  rights  of  these  complainants. 

There  is  no  doubt  that  contribution  is  to  be  made,  and  the 
items  which  form  the  amount  to  be  contributed,  are  to  be 
ascertained  and  allowed,  according  to  the  law  of  the  place 
where  the  adjustment  is  required  by  law  to  be  made,  which  in 
this  case  was  Boston,  the  port  of  destination.  But  does  a 
local  usage  of  that  particular  port,  in  opposition  to  the  general 
rule  of  the  law  merchant,  form  one  of  the  legal  rules  for  ad- 
justing a  general  average  loss  at  that  port  ? 

Local  usages  sometimes  have  a  binding  effect,  even  when 
they  are  not  in  conformity  with  general  rules  of  law,  provided 
they  are  not  unreasonable  in  themselves.  But  this  effect  is 
allowed  to  them,  upon  the  ground  that  parties  have  the  right 
to  renounce  the  benefit  of  a  rule  of  law,  and  to  contract  in  ref- 
erence to  a  different  rule ;  and  where  the  usage  is  so  general 
that  the  parties  must  be  presumed  to  have  contracted  in  ref- 
ence  to  it,  or  where  it  so  affected  the  subject-matter  of  the 
contract,  that  both  were  reasonably  bound  to  know  the  usage, 


384  MASSACHUSETTS. 

Stoigis  et  cd.  v,  Gary  et  al, 

their  consent  to  be  boand  by  it  and  to  waive  the  rule  of  law  is 
implied  in  many  cases.  Bat  these,  so  far  as  I  know,  are  all 
cases  of  contract;  and  I  cannot  understand  how  the  necessary 
foundation  of  a  presumed  consent,  can  be  laid  in  any  other 
case. 

But  this  right  to  contribution  does  not  arise  from  contract 
It  depends  upon  a  principle  of  natural  justice,  that  they  who 
have  received  a  common  benefit  from  a  sacrifice  voluntarily 
made  by  one  engaged  in  a  common  adventure  should  unite  to 
make  good  the  loss  which  that  sacrifice  occasioned.  Emeri- 
gon  says,  (vdl.  1,  p.  587,)  "  Equity  requires  that  they  whose 
effects  have  been  preserved  by  the  loss  of  another's  merchan- 
dise, should  contribute  to  the  damage,"  and  he  cites  a  passage 
from  the  Digest  which  places  the  right  solely  upon  the  ground 
of  its  equity.  . 

In  Deennff  v.  The  Earl  of  Winchelsea,  2  B.  &  P.  270 ;  S.  G 
1  Cox,  318,  Lord  Chief  Baron  Eyre  examined  this  subject  of 
contribution  with  much  ability,  and  came  to  the  conclusion 
that  ^^the  bottom  of  contribution  is  a  fixed  principle  of  justice, 
and  is  not  founded  on  contract."  So  Mr.  Justice  Story  has 
declared,  (1  Sto.  Eq.  Jur.  §  490,)  speaking  of  general  average : 
^'  The  principle  upon  which  this  contribution  is  founded,  is  not 
the  result  of  contract,  but  has  its  origin  in  the  plain  dictates  of 
natural  law." 

This  being  so,  I  cannot  perceive  upon  what  ground  I  can 
declare  that  these  complainants  have  consented  to  waive  the 
benefit  of  a  rule  of  law,  which  I  must  consider  exists  in  Bos- 
ton, as  well  as  in  New  York,  and  all  other  ports  in  the  United 
States.  It  is  true,  this  rule  is  said  by  the  Supreme  Court  to 
rest  upon  the  usage  and  custom  of  merchants  and  average 
brokers.  But  the  same^might  be  said  of  a  large  part  of  those 
rules  of  the  commercial  law  which  are  as  well  settled  and  as 
constantly  administered  by  the  Courts,  as  any  statutes  enacted 
by  the  legislature.  It  seems  to  me  also,  that  if,  as  the  Supreme 
Court  declare,  it  is  a  duty  thrown  on  the  ship-owner,  by  the 
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common  disaster,  to  collect  and  pay  the  contribations,  a  usage 
not  to  indemnify  him  for  discharging  this  troublesome  duty, 
would  not  be  consistent  with  the  principle  which  requires  con- 
tribution to  be  made  ;  and  it  would  be  difficult  to  sustain  its 
reasonableness.  See  Eager  v.  The  Atlas  Ins.  Co.  14  Pick.. 
141 ;  Gallatin  v.  Bradford,  1  Bibb's  R.  209 ;  Kendall  v.  Ru^^ 
selly  5  Dana's  R.  501 ;  Jordan  v.  Meredith^  3  Yeates's 
R.  318. 

It  was  urged  that  a  commission  of  two  and  one  half  per 
cent,  on  the  whole  amount  of  the  general  average  contribu- 
tions, to  be  paid  in  every  case,  was  a  disproportional,  and  in 
many  cases  would  be  an  excessive  charge  This  may  be 
sometimes  true,  as  it  is  sometimes  true  in^  all  business  in 
which  a  fixed  rate  of  commission  is  paid  pro  opere  et  labore. 
But  the  practice  of  merchants  to  make  and  receive  compensa- 
tion for  services  by  a  fixed  rate  of  commission,  is  almost  uni- 
versal, and  must  be  deemed  to  be  on  the  whole,  just  and  equal 
in  its  general  operation,  or  it  would  not  have  thus  obtained. 
It  may  be  added  also,  that  it  has  been  adopted  by  the  legisla- 
tion of  this  country  in  a  great  many  cases. 

It  wa3  also  objected,  that  in  the  adjustment  presented  to  the 
master  by  the  complainants,  this  charge  was  set  down  as  to 
be  allowed  to  the  complainants'  agents.  It  was  explained, 
that  the  complainants,  residing  in  another  State,  did  not  per- 
sonally attend  to  this  business,  but  employed  agents  to  do  it 
for  them,  and  this  was  the  reason  of  the  form  of  the  charge. 
It  does  not  seem  to  me  that  the  form  is  important.  The 
allowance  is  to  be  made  to  the  complainants  for  their  ser- 
vices ;  if  they  choose  to  specify,  when  they  claim  it,  that  these 
services  were  rendered  by  them  through  agents,  and,  therefore, 
ask  that  it  may  be  allowed  for  the  services  of  their  agents,  in- 
stead of  saying  for  their  own  services  through  their  agents^ 
there  is  a  deviation  from  the  true  form,  but  the  substance  is 
not  materially  wrong. 

VOL.  n.  33 
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The  exception  to  the  Master's  report  must  be  allowed,  and 
the  report  corrected  by  adding  this  item. 
F.  a  Loring-,  for  the  exception. 
iJ.  Fletcher^  contra. 


Edward  Wyman  vs.  Archibald  Babcock. 

A  deed,  absolute  in  fonn,  may  be  shown  to  hare  been  really  a  mortgage,  by  the 
oral  testimony  of  two  witnesses,  against  the  denials  of  the  answer,  where  those 
denials  are  not  satisfactory  in  themselves,  and  are  accompanied  with  admissions  thai 
some  confidential  relations  existed  between  the  parties,  not  consistent  with  the 
terms  of  the  deed.  The  statutes  of  Massachusetts,  as  to  the  foreclosure  of  mort- 
gages, apply  only  to  legal  mortgages. 

The  presumption  that  an  equity  of  redemption  is  released  after  twenty  years'  posses- 
sion by  a  mortgagee,  does  not  apply  to  a  case  where  the  mortgagee  was  in  posses- 
sion under  an  absolute  deed,  with  an  agreement  that  the  mortgagor  might  redeem 
when  he  found  it  convenient,  no  specific  time  being  fixed,  and  the  mortgagee  had 
no  notice  or  request  to  redeem.  And  if,  in  such  case,  the  mortgagee  sells  the  land 
to  a  bond  fide  purchaser,  and  so  destroys  the  equity  of  redemption^  a  court  of 
equity  treats  him  as  a  constructive  trustee,  so  the  trust  is  not  barred  till  the  ex- 
piration of  six  years  from  the  discovery  of  the  right  to  an  account. 

The  case  is  stated  in  the  opinion  of  the  Court- 

■ 

Curtis,  J.  This  is  a  suit  in  equity  by  Edward  Wyman,  a 
citizen  of  the  State  of  Missouri,  as  assignee  of  Neheraiah 
Wyman,  his  father,  against  Archibald  Babcock,  a  citizen  of 
the  State  of  Massachusetts. 

The  bill  states  that,  on  the  20th  day  of  November,  1828, 
Nehemiah  Wyman  was' seized  of  a  tract  of  land  in  Charles- 
town,  containing  about  eleven  acres  and  a  half;  that  about 
one  acre  of  this  land  had  been  sold  and  conveyed  by  him  to 
James  Foster,  who,  having  mortgaged  it  back  to  secure  the 
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payment  of  the  consideration  money,  Nehemiah  Wyman  had 
entered  for  breach  of  condition,  and  to  foreclose  the  mortgage; 
that  all  but  the  Poster  one  was  incun\bered  by  two  mortgages, 
both  held  by  the  defendant ;  the  first  being  a  mortgage  from 
Nehemiah  to  Francis  Wyman,  on  which  there  was  then  due 
for  principal  and  interest  the  sum  of  $1,487  j%^^,  the  defend- 
ant, being  the  executor  and  trustee  under  the  will  of  Francis 
Wyman,  in  that  right  holding  this  mortgage ;  and  the  second 
being  a  mortgage  from  Nehemiah  to  the  defendant,  nominally 
to  secure  the  sum  of  $1,300  and  interest,  but  really  to  secure 
the  repayment  of  such  sums  as  might  be  advanced  by  the 
defendant  to  Nehemiah;  and  that  on  this  last-mentioned 
mortgage  there  was  then  due,  for  such  advances,  the  sum  of 
four  hundred  dollars. 

The  bill  further  states,  that  at  the  same  time,  Nehemiah 
also  owed  to  the  defendant,  personally,  eight  dollars  ^^j^^  and 
to  him,  as  agent  for  the  heirs  of  Nehemiah  Wyman,  senior, 
the  sura  of  one  hundred  and  thirty-six  dollars  yVff  >  that  Nehe- 
miah was  much  embarrassed  in  his  affairs,  and  at  the  pressing 
Bolicitation  of  the  defendant,  who  was  his  brother-in-law,  and 
of  William  Wyman,  his  brother,  he  donsented  to  make  a  deed 
of  the  said  land,  excepting  the  Foster  acre,  to  the  defendant, 
absolute  in  form,  but  intended  to  stand  as  security  for  what 
Nehemiah  thus  owed ;  that  the  conveyance  was  made  for  that 
purpose  only,  and  the  defendant  went  into  possession ;  that 
none  of  the  notes  held  by  the  defendant  were  surrendered  or 
cancelled,  the  same  being  retained  because  the  land  was  taken 
as  security  only ;  that  the  defendant  was  to  have  the  manage- 
ment of  the  land  and  receive  .the  rents  and  profits,  and  apply 
them  towards  the  accruing  interest;  and  if  there  should  be  any 
excess,  towards  the  principal,  and  that  Nehemiah  was  to  have 
the  right  to  redeem  at  any  time  when  he  should  be  able  to  do 
so. 

The  bill  further  states,  that  in  1844  the  defendant,  without 
any  notice  to  Nehemiah,  of  his  intention  to  sell,  or  to  the  pur- 
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chasers,  of  the  nature  of  his  title,  sold  the  land  by  an  absolate 
title,  to  bond  fide  purchasers,  without  notice ;  and  it  prays  for 
an  account  of  the  rents  and  profits  while  held  by  the  defend* 
ant,  and  of  the  value  of  the  land  when  sold,  and  that  after 
deducting  the  amount  for  which  the  land  stood  as  security, 
the  residue  may  be  paid  to  the  complainant,  who  alleges  him- 
self to  be  the  assignee,  by  deed,  for  a  valuable  consideratiqn, 
of  all  Nehemiah's  equity  in  the  premises. 

Upon  this  case,  an  outline  of  which,  as  stated  in  the  bill, 
has  thus  been  given,  several  questions  have  been  made,  and 
elaborately  argued  by  counsel. 

The  first  question  which  arises  is,  whether  the  complainant 
has  made  out,  in  point  of  fact,  that  the  land  was  conveyed  by 
way  of  security  as  is  stated  in  the  bill. 

The  answer  denies  that  it  was  so  conveyed.  Two  wit- 
nesses, Nehemiah  Wyman,  and  his  brother  William  Wyman, 
testify,  directly  and  positively,  in  support  of  the  statements 
made  in  the  bill.  Ordinarily,  this  would  be  sufficient  to  con- 
trol the  answer.  But  there  are  facts  in  this  case,  which  re- 
quire me  ito  examine  the  credibility  of  these  witnesses,  to  com- 
pare their  weight  with  th&t  due  to  the  answer,  and  to  test  both 
the  answer  and  the  proofs  by  their  consistency  with  facts  ad- 
mitted or  clearly  proved,  and  to  see  how  far  the  one  or  the 
other  best  accords  with  the  surrounding  circumstances. 

Nehemiah  Wyman  was,  until  a  short  time  before  the  bill 
was  filed,  the  owner  of  the  equity  asserted  by  this  suit.  He 
sold  and  conveyed  his  interest  to  his  son  ;  this  purchase,  the 
son  was  advised  by  counsel  to  make,  in  order  that  the  father 
might  be  a  witness.  I  see  no  sufficient  reason  to  doubt  that 
it  was  an  actual  sale,  for  a  valuable  consideration,  which 
divested  him  of  all  interest.  Nehemiah  Wyman  says  it  was 
not  made  to  enable  him  to  testify.  As  it  appears,  the  son  had 
communication  with  the  counsel,  and  the  father,  who  lived  in 
a  distant  State,  does  not  appear  to  have  done  so,  perhaps  the 
just  conclusion  is,  that  he  did  not  know  that  was  the  induce- 
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ment  which  led  to  the  purchase  by  the  son.  Bat  at  all  events, 
his  relation  to  the  caase  is  not  that  of  an  unexceptionable  wit- 
ness. 

William  Wyman  has  acted  as  the  agent  of  his  brother, 
while  he  held  the  claim,  and  of  his  nephew  since.  He  has 
bad  some  difficulty  with  the  defendant,  who  is  the  husband 
of  his  sister,  about  an  account.  It  ^s  apparent  that  his  feel- 
ings are  enlisted  in  favor  of  the  claim. 

Some  supposed  contradictions  and  inconsistencies  in  the 
testimony  of  the  two  witnesses  were  mentioned  at  the  argu- 
ment, and  have  been  examined. 

My  judgment  is,  that  considering  the  lapse  of  time  since 
the  events  testified  to,  and  considering  the  relations  of  these 
two  witnesses  to  the  controversy,  without  imputing  to  either 
of  them  any  intentional  unfairness,  I  ought  not  to  rest  a  de- 
cree, upon  the  unaided  force  of  their  testimony,  against  a  sat- 
isfactory answer  directly  responsive  to  the  bill.  And  therefore 
I  must  examine  the  answer,  ascertain  what  are  its  claims  to 
credence,  and  see  whether  it,  or  the  evidence  of  these  wit- 
nesses, is  most  credible  in  itself^  and  best  consists  with  the 
known  facts. 

The  account  given  in  the  answer  jof  the  purpose  and  con- 
sideration of  the  deed  in  question,  is  as  follows :  — 

"  That  this  defendant  at  the  urgent  solicitation  of  the  said 
Nehemiah,  consented  to  accept  said  conveyance  in  payment  of 
the  sums  of  money  due  to  him  personally^  and  upon  the  agree- 
ment  that  if  he  should  be  able  to  realize  therefrom  in  addition 
enough  to  pay  the  sums  due  to  him  as  executor  and  trustee,  he 
would  pay  the  same,  and  upon  no  other  agreement,  trust,  or  con- 
Jidence  whatsoever. 

**  This  defendant  further  says  that  upon  the  delivery  to  him 
of  the  said  deed,  he  cancelled  the  notes  of  said  Nehemiah 
Wyman,  held  in  his  own  right,  and  either  surrendered  them  to 
him  or  destroyed  them,  but  that  he  did  not  cancel  or  surrender 
the  notes  held  by  him  as  executor  a»eZ*  trustee,  because  he 
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was  not  satisfied  that  he  should  realize  enough  of  the  said 
land  to  pay  the  same,  and  that  in  order  to  prevent  any  pre- 
sumption that  he  had  so  agreed  absolutely,  he  made  a  miiwle 
thereon  to  the  effect  that  he  did  not  guarantee  payment  thereof; 
it  being  the  understanding  and  agreement  between  him  and 
the  said  Nehemiah,  that  if  enough  was  not  realized  out  of 
said  land  to  pay  the  whole  of  said  debts,  the  said  Nehemiah 
should  be  personally  liable  therefor^  and  thai  this  defendant 
should^  if  possible^  realize  enough  to  pay  the  same,  and  should 
not  be  under  any  liability  to  account  with  the  said  Nehemiah 
for  his  doings  relating  thereto." 

The  first  observation  which  occurs  on  reading  this  state- 
ment is,  that  it  is  not  consistent  with  the  deed  itself.  That 
declares  the  consideration  to  be  the  sum  of  two  thousand  and 
thirty-three  dollars  and  eighty-seven  cents.  The  answer,  in 
another  place,  admits  that,  "the  consideration  money  ex- 
pressed in  the  deed  was  the  amount  then  due  to  the  defend- 
ant in  his  own  right  and  as  executor  and  trustee,  and  of  the 
further  sums  of  eight  dollars  ^%  owed  to  this  defendant,  and 
fifty  dollars  owed  to  him  as  agent  for  the  heirs ; "  and  there 
is  no  doubt  whatever  how  the  amount  expressed  in  the  deed 
was  arrived  at,  and  that  it  was  by  a  careful  computation  of 
the  principal  and  interest  due,  at  the  date  of  the  deed,  to  the 
defendant  in  his  own  right  as  executor  and  trustee,  for  the 
children  of  Francis  Wyman,  and  as  agent  of  the  heirs  of 
Nehemiah  Wyman.  If  the  above  statement  in  the  answer  is 
correct,  it  is  difficult  to  perceive  how  the  debt  due  to  the  de- 
fendant as  executor  and  trustee,  for  which  the  land  was 
already  mortgaged,  formed  any  part  of  the  consideration  of 
this  deed,  or  why  it  was  said  by  the  deed  to  do  so  ;  and  still 
less  why  the  amount  due  to  the  defendant  as  agent  for  the 
heirs  of  Nehemiah  Wyman  Senior,  was*  included  in  the  con- 
sideration ;  for  according  to  the  answer,  there  was  no  agree- 
ment at  all  concerning  the  application  of  Ihe  land,  or  its  pro- 
ceeds, to  that  debt. 
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It  was  suggested  by  the  defendant's  counsel'  that  there  was 
a  mistake  made  in  drawing  the  answer,  and  that  instead  of 
speaking  of  what  was  due  to  the  defendant  as  executor  and 
trustee,  it  should. have  said  as  agent.  But  I  must  take  the  an- 
swer as  it  stands.  If  there  was  any  such  mistake,  there  is  an 
established  mode  of  obtaining  leave  to  correct  it,  and  proper 
guaicds  and  securities  are  thrown  round  such  applications ; 
{SmUh  V.  Babcock,  3  Sum.  583;  2  Dan.  Ch.  Pr.  911 ;)  but  it 
cannot  be  done  at  the  hearing;  and  requires  more  than  a  sug- 
gestion of  counsel  to  obtain  it,  however  probably  correct  that 
suggestion  may  be.  Besides,  if  the  proposed  change  were 
made,  it  would  only  increase  the  difficulty  above  adverted  to  ; 
for  then  it  would  stand  that  there  was  no  agreement  concern- 
ing the  greater  amount,  due  to  the  defendant  as  executor  and 
trustee,  and  yet  it  formed  part  of  the  consideration  expressed 
in  the  deed. 

The  next  circumstance  which  has  attracted  my  attention  is, 
that  this  part  of  the  answer  declares  that  the  defendant  took  the 
land  in  payment  of  what  was  due  to  himself  personally,  "  and 
upon  the  agreement  that  if  he  should  be  able  to  realize  there- 
from enough  to  pay  the  sums  due  to  him  as  executor  and* 
trustee,  he  would  pay  the  same."  If  this  were  so,  then  the 
heirs  of  Francis  Wyman,  whom  the  defendant  represented  as 
executor  and  trustee,  acquired  an  interest  in  the  land,  which 
by  the  agreement,  was  to  stand  as  security  for  the  debt  due  to 
the  defendant  as  executor  and  trustee,  after  enough  should  be 
received  therefrom  to  pay  his  own  debt.  Yet  when  the  de- 
fendant afterwards  answered  further,  in  consequence  of  excep- 
tions to  his  original  answer,  in  speaking  of  the  proceeds  of  the 
sales  of  the  land,  he  says,  that  he  paid  the  two  thousand  dol- 
lars received  of  Hall,  (one  of  the  purchasers,)  to  said  heirs, 
(of  Francis  Wyman,)  on  account  of  his  liability  to  said  heirs 
as  their  trustee,  and  not  on  account  of  any  right  they  had  to 
the  said  land  or  to  the  proceeds  thereof,  and  that  he  used  all 
the  said  money  paid  to  him,  as  aforesaid,  as  his  own  money. 
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as  he  bad  a  right  to  do.  As  the  proceeds  of  these  sales 
very  greatly  exceeded  what  was  due  to  the  defendant  person- 
ally, it  is  difficult  to  reconcile  this,  with  the  admission  in  the 
original  answer,  that  he  did  agree  to  appropriate  what  he 
should  be  able  to  realize  from  the  land,  in  addition  to  his  own 
claim,  to  the  payment  of  the  sums  due  to  him  as  executor  and 
trustee ;  or  to  see  how  he  could  consider  that  his  own  money, 
to  be  used  as  he  saw  fit,  which  he  had  agreed  to  appropriate 
to  pay  notes  on  which  Nehemiah  Wyman  was  personally 
responsible. 

There  are  also  some  singular  incongruities  in  the  defendant's 
statement  of  the  agreement,  in  the  passage  above  quoted  from 
the  answer.  It  is,  in  substance,  that  the  defendant  took  the 
land  in  payment  for  what  was  due  to  him  personally,  and 
agreed  that  if  he  should  be  able  to  realize  from  the  land 
enough  to  pay  the  sums  due  to  him  as  executor  and  trustee 
he  would  thus  pay  the  same ;  that  Nehemiah  was  to  remain 
personally  liable  if  the  whole  of  what  was  due  to  the  defend- 
ant as  executor  and  trustee  was  not  paid  out  of  the  land ;  and 
that  the  defendant  was,  if  possible^  to  realize  enough  to  pay 
the  same  ;  but  he  adds  that  he  was  not  to  be  under  any  liabil- 
ity to  account  to  Nehemiah  for  his  doings  relating  thereto. 
How  it  was  to  be  ascertained,  without  a  sale,  whether  the 
defendant  could  possibly  realize  from  the  land  more  than 
enough  to  pay  his  own  debt,  and  how  much  more  he  could 
so  realize ;  how  the  obligation  to  sell  and  apply  the  proceeds 
as  stated,  can  consist  with  his  absolute  acquisition  of  the  title 
in  payment  of  his  own  debt,  and  how  the  agreement  to  realize 
enough,  if  possible,  to  pay  the  debt  due  to  him  as  executor  and 
trustee,  could  have  any  efficacy  whatever,  if,  as  he  declares, 
he  was  not  to  be  under  any  liability  to  account  with  Nehemiah 
for  his  doings  relating  thereto,  I  am  not  able  to  perceive. 

These  particulars  in  the  answer  are  not  matters  drawn  from 
collateral  statements ;  they  grow  out  of  that  part  of  it  which' 
undertakes  to  set  forth  the  agreement  which  is  in  controversy. 
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They  affect  the  substance  of  the  transaction ;  and  I  am 
obliged  to  conclude  that  the  account  which  the  defendant  has 
given  in  his  answer,  of  the  purpose  and  consideration  of  this 
deed,  is  not  probable  in  itself,  and  is  scarcely  reconcilable 
with  what  men  of  ordinary  knowledge  of  affairs  would  agree 
to ;  for  its  substance  and  effect,  as  stated  iu  the  answer,  would 
be,  that  Nehemiah  Wyman  conveyed  to  the  defendant,  land 
worth,  as  the  answer  admits,  $1,900,  in  payment  of  a  debt  of 
about  $400 ;  and  though  the  defendant  agreed  he  would,  if 
possible,  pay,  out  of  the  land,  a  debt  of  upwards  of  $1,4()P, 
for  which  Nehemiah  stood  personally  liable  upon  his  promis- 
sory note,  yet  the  defendant  was  never  to  be  called  to  account, 
and  might  keep  this  agreement  or  not,  at  his  own  pleasure. 

Such  a  transaction  is  not  only  improbable  in  itself,  but,  con- 
sidering the  relations  of  the  parties  to  it,  would  be  so  inequita- 
ble, that  a  court  of  equity  could  not  allow  it  to  stand.  It  must 
be  remembered  that  this  land  was  mortgaged  by  Nehemiah 
Wyman  by  two  mortgages;  the  first  held  by  the  defendant  as 
executor  and  trustee,  and  the  second  in  his  own  right ;  and 
that  both  were  then  payable,  and  the  defendant  had  power  to 
bring  suits  on  the  notes  and  to  enter  for  condition  broken,  and 
to  foreclose.  Now,  according  to  the  answer,  the  equity  of  re- 
demption was  released  for  no  real  consideration  whatever;  for 
if  we  take  the  debts  due  to  the  defendant  personally  to  have 
been  extinguished  by  this  conveyance,  while  the  much  larger 
debt  due  on  the  first  mortgage  was  kept  alive,  what  did  Ne- 
hemiah gain  ?  He  parted  with  land,  admitted  to  be  worth 
$1,900,  to  pay  a  debt  of  $400,  leaving  himself  personally 
liable  for  the  debt  of  $1,400,  which  the  defendant  might  pay 
out  of  the  land,  or  not,  as  he  should  elect  In  Russell  v. 
Southard^  12  How.  154,  the  Court  had  occasion  to  consider  the 
subject  of  a  release  of  an  equity  of  redemption  by  a  mortgagor 
to  a  mortgagee,  and  set  aside  such  a  release,  under  circum- 
stances certainly  not  so  inequitable  as  this  answer  discloses. 
For  there;  the  mortgagor  simply  got  nothing  for  bis  release ; 
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here,  according  to  this  answer,  he  was  subjected  to  a  loss  of 
$1,500,  at  the  pleasure  of  the  mortgagee. 

Looking  further  at  these  statements  in  the  answer,  we  find 
the  defendant  declaring  that  he  did  not  surrender  or  cancel  the 
notes  held  by  him  as  executor  and  trustee,  because  Nehemiah 
was  to  continue  personally  liable  thereon,  but  that  he  did  can- 
cel or  surrender  the  notes  held  by  him  personally ;  if  so,  it 
would  have  been  consistent  with  the  agreement  on  which  the 
conveyance  was  made,  as  he  states  it ;  but  the  fact  does  not 
appear  to  be  so ;  all  the  notes  remained  in  his  possession,  and 
uncancelled.  This  is  a  very  significant  fact.  It  is  not  con- 
sistent with  the  agreement  to  receive  the  deed  in  payment  of 
some  of  these  notes.  According  to  the  usual  course  of  dealing 
among  men  of  common  prudence  the  retention  of  all  these 
notes  is  consistent  only  with  the  hypothesis  that  the  .land  was 
taken  as  security. 

I  attach  some  importance  also  to  the  dates  of  some  of  these 
notes.  One  of  them,  $486tVif>  is  dated  November  7th,  1628 ; 
and  two  others,  one  for  eight  dollars  y'^%  and  the  other  for 
fifty  dollars,  are  dated  November  11, 1828,  and  all  bear  inter- 
est. It  is  testified  by  William  Wyman,  and  there  is  no  evi- 
dence to  the  contrary,  and  it  is  in  itself  probable,  that  this 
conveyance  was' under  negotiation  for  some  time.  The  deed 
bears  date  on  the  20th  of  November,  1828.  If  it  was  intended 
it  should  stand  as  a  security,  there  was  reason  for  reducing 
the  debts  to  the  permanent  form  of  notes  bearing  interest, 
which  the  defendant  could  retain,  as  he  in  fact  did  retain 
them ;  if  it  was  intended  to  receive  the  deed  in  payment  of 
these  debts,  it  is  not  probable  they  would  have  been  put  into 
this  form,  pending  the  negotiation. 

The  defendant's  counsel  has  very  forcibly  urged  the  improb- 
ability that  the  defendant,  who  had  security  on  the  land  by  a 
second  ^nnortgage  for  his  own  debt,  and  also  by  a  first  mort- 
gage for  the  debt  due  to  him  as  trustee,  should  have  been 
willing  to  enter  into  an  arrangement  by  which  payment  was 
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SO  long,  and  almost  indefinitely,  postponed.  There  is  much 
apparent  weight  in  this  argument ;  but  it  is  lessened,  on  further 
examination  of  aU  the  circumstances.  Francis  Wyman's  wUi 
was  such  that,  the  principal  debt  was  to  remain  invested, 
until  1842,  and  if  this  was  a  secure  investment,  as  it  is  evident 
it  was,  its  permanance  was  very  desirable.  Moreover,  as  the 
defendant  himself  states  the  transaction,  he  actually  did  agree 
to  postpone  the  payment  of  that  debt  to  the  payment  of  his 
own,  and  to  make  its  payment  dependent  on  what  he  might 
realize  from  the  land,  at  some  indefinite  time,  when  he  might 
think  it  proper  to  sell.  As  to  bis  own  debt,  as  well  as  the 
debt  due  to  him  as  a  trustee,  it  must  not  be  forgotten  that 
this  was  a  family  arrangement,  and  that  Nehemiah  Wyman 
was  poor  and  embarrassed,  and  had  a  large  family.  The 
same  considerations  of  a  rigid  self-interest,  which  might  be 
safe  guides  in  considering  the  conduct  of  mere  strangers^ 
may  not  be  so  applicable  to  this  case.  It  is  testified  by  Wil- 
liam Wyman  that  it  was  understood  between  the  parties  that 
as  the  defendant  was  to  have  the  title,  and  consequently  the 
power  to  sell,  he  would  not  do  so  without  first  apprizing 
Nehemiah.  This  duty  would  undoubtedly  be  implied  by 
law  if  the  bill  states  the  contract  truly.  But  in  consider- 
ing whether  the  defendant  would  be  likely  to  make  the  agree- 
ment stated  in  the  bill,  it  should  be  remembered  that  it  gave 
him  the  absolute  control  over  the  property,  which  he  probably 
anticipated  he  could  exert,  if  it  should  become  necessary  for 
his  own  protection. 

The  most  material  circumstance,  in  my  judgment,  in  opposi- 
tion to  the  testimony  of  the  plaintiff's  witnesses,  is  the  lapse 
of  time.  Apart  from  all  technical  considerations  drawn  from 
statutes  of  limitation,  or  rules  of  law  framed  for  the  repose  of 
titles,  the  lapse  of  time  predisposes  every  judicial  mind  to 
look  with  disfavor  on  claims,  and  on  evidence  in  support  of 
tbem.  I  am  sensible  of  having  approached  this  case  with 
such  a  predisposition.   Yet,  except  when  some  rule  of  positive 
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law  interposes,  or  the  principles  of  equity  concerning  acqui- 
escence afford  a  bar  to  a  claim,  it  is  necessary  to  examine 
carefully  the  reasons  for  the  delay,  and  the  circumstances 
under  which  it  has  occurred. 

I  shall  have  occasion  to  state  some  of  my  views  on  this  sub- 
ject in  speaking  hereafter  of  the  statute  of  limitations.  But  I 
may  say  here,  that  the  witnesses  themselves  declare  that 
Nehemiah  Wyman  removed  in  1835  to  a  distant  State ;  that 
he  returned  but  once  to  this  part  of  the  country,  in  1840,  four 
years  before  the  land  was  sold ;  that  he  had  no  knowledge  of 
the  sale  of  the  land  till  1851 ;  that  though  the  witness,  Wil- 
liam Wyman  knew  of  the  sale  of  the  land  soon  after  it  was 
made,  when  he  spoke  to  the  defendant  concerning  his  brother's 
rights,  the  defendant  informed  him  the  right  was  barred  by  the 
statute  of  limitations,  and  he  credited  the  assertion.  These 
statements  are  not  improbable  in  themselves,  and  they  go  far 
to  explain  the  silence  of  these  persons.  Though  I  cannot  say 
it  is  perfectly  satisfactory,  it  is  so  far  sufficient  that  in  consid- 
ering their  evidence  upon  the  main  points  of  the  case,  I  do  not 
think  much  is  to  be  detracted  from  its  weight,  by  reason  of 
Nehemiah's  having  omitted  to  make  earlier  claim. 

It  is  further  urged  that  William  Wyman,  who  acted  as 
scrivener  in  this  transaction,  was  well  acquainted  with  the 
forms  of  such  business,  and  that  Nehemiah  Wyman  having 
executed  mortgages  previously,  must  also  be  supposed  to  have 
known  that  a  written  defeasance  ought  to  be  given,  and  it  is 
asked,  why  was  it  Smitted  if  a  mortgage  was  really  intended. 
The  defendant  put  this  same  question  to  Nehemiah  Wyman 
on  his  cross-examinati<te.  He  was  asked  ^  If  there  was  un- 
derstood between  you  and  said  Babcock  any  defeasance  to 
the  deed  of  November  20,  1828,  why  was  not  said  defeasance 
reduced  to  writing."  His  answer  is :  "  It  was  a  confidential 
transaction  between  three  brothers,  and  we  all  well  understood 
the  same,  and  for  what  intent  the  deed  was  made.  The  deed 
was  intended  and  understood  by  us  three,  to  operate  as  a 
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mortgage,  but  being  a  transaction  between  brothers,  we  did 
not  think  it  necessary  to  be  so  particular  in  setting  forth  the 
rights  of  the  respective  parties,  never  anticipating  that  their 
would  be  any  difficulty  in  a  settlement  between  Mr.  Babcock 
and  myself."  There  is  a  fact  in  the  case  which  strongly  cor- 
roborates this  statement,  that  a  defeasance  was  omitted  upon 
a  mutual  confidence  then  subsisting  between  these  parties. 
In  April,  1826,  Nehemiah  Wyman  executed  a  mortgage  to  the 
defendant  to  secure  a  negotiable  note  for  twelve  hundred  dol- 
lars, payable  in  one  year  from  its  date,  with  interest.  The 
real  object  was  to  secure  future  advances.  These  papers  hav- 
ing been  prepared  by  Mr.  Tufts,  a  lawyer,  he  drew  up  a  mem- 
orandum, declaring  the  object  of  the  mortgage,  and  the  defend- 
ant signed  it,  yet  it  appears  never  to  have  been  delivered  to 
the  mortgagor  and  was  found  by  William  Wyman,  who  pro- 
duced it,  in  the  possession  of  the  defendant. 

In  respect  to  the  value  of  the  land  at  the  time  of  the  con- 
veyance, I  do  not  perceive  how  I  can  avoid  the  conclasion,. 
that  it  exceeded  considerably^  the  consideration  alleged  by 
the  defendant  to  have  been  paid  for  it  It  had  been  purchased 
by  Nehemiah,  at  an  auction  sale  of  his  deceased  father's  es- 
tate, eight  years  before,  for  2,272^^<^,  and  the  fences  had  been. 
in  part  built  anew.  Three  years  previous,  (in  1825,)  one  acre 
had  been  sold  to  Foster  for  $600.  There  is  some  evidence 
tending  to  show,  that  in  1830,  the  defendant,  with  the  concur- 
rence of  William  Wyman,  offered  Id  sell  the  land  at  0200  per 
acre ;  but  this  was  when  real  property  was  much  depressed  in 
value.  Both  the  plaintiffs'  witnesses  testify  that  they  believed 
the  land  of  much  greater  value  than  the  consideration  men- 
tioned in  the  deed.  This  is  matter  of  opinion,  but  the  defend- 
ant produces  no  witness  who  expresses  a  different  opinion. 

I  have  stated,  in  some  detail,  the  views  I  have  taken  of  the 
principal  points  involved  in  this  question  of  fact,  because  I 
think  it  du^to  the  parties  that  I  should  do  so.  The  results  at 
which  I  have  arrived  are,  that  the  account  given  of  the  trans- 
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action  in  the  answer,  is  so  unsatisfactory,  and  the  positive 
evidence  of  two  competent  witnesses  is  so  far  corroborated  by 
circumstances,  that  I  consider  the  answer  overborne  by  their 
testimony,  and  that  the  allegation  of  the  bill,  that  the  convey- 
ance of  November,  1828,  was  made  only  as  security,  and  not 
as  an  absolute  sale  of  the  land,  is  made  out  in  proof. 

The  next  question  is,  whether  this  oral  evidence  is  admissi- 
ble for  the  purpose  of  Showing  that  a  deed  absolute  on  its 
fac^  was  intended  as  a  mortgage,  and  that  the  defeasance 
was  omitted  from  mutual  confidence  between  the  parties. 
This  question  has  been  elaborately  and  learnedly  argued  by 
the  defendant's  counsel.  I  consider  it  to  be  settled  by  author- 
ity, which  in  this  Court  is  decisive.  In  Taylor  v.  Luther^  2 
Sumner,  229,  the  precise  question  arose.  It  was  a  bill  to 
have  a  deed  absolute  on  its  face,  declared  to  be  a  mortgage 
by  force  of  a  defeasance,  which  the  bill  alleges  \yas  by  parol. 
The  defendant  denied  that  the  conveyance  was  intended  as  a 
mortgage,  and  set  up  the  statute  of  frauds.  The  complainant 
relied  by  the  bill,  solely  on  a  parol  agreement  for  his  right  of 
redemption.  Mr.  Justice  Story,  after  stating  the  rule,  laid 
down  by  numerous  authorities,  that  parol  evidence  is  admissi- 
ble to  show  that  an  absolute  deed  was  intended  as  a  mort- 
gage, and  that  the  defeasance  had  been  omitted,  or  destroyed, 
by  fraud  or  mistake,  adds:  "  It  is  the  same,  if  omitted  by  de- 
sign, upon  mutual  confidence  between  the  parties," —  and  be 
proceeds  to  state  the  reasons,  and  made  a  decree  resting  on 
parol  evidence  only.  In  Jenkins  v.  Eldredge^  3  Story,  293,  be 
reaffirmed  the  same  position.  The  cases  of  Conway  v.  Alex- 
ander^ 7  Cranch,  238 ;  Spriggs  v.  The  Bank  of  Mount  Pleasant^ 
14  Peters,  201 ;  Morris  v.  Nixon^  1  How.  126  ;  and  RvsspU  v. 
Southard^  12  How.  139,  fully  support  the  doctrine  upon  which 
Mr.  Justice  Story  decided  Taylor  v.  Luther.  In  Russell  v. 
Southard^  this  question  was  elaborately  argued,  and  the  au- 
thorities were  examined,  and  carefully  considered  *by  the  Su- 
preme Court     It  is  true  a  memorandum  in  writing  was  given 
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in  that  case;  bat  the  memorandum  disproved  the  allegation 
that  the  conveyance  was  a  mortgage ;  parol  evidence  was  ad- 
mitted to  control  that  memorandum,  and  to  prove  that  it  did 
not  show  the  actual  transaction ;  and  a  decree  was  made,  de- 
claring the  conveyance  to  be  a  raortgage,'by  force  of  the  pa- 
rol evidence  only.  It  was  there  stated  to  be  the  doctrine  of 
the  Court  "  that  when  it  is  alleged  and  oroved  that  a  loan  on 
security  was  intended,  and  the  defendant  sets  up  the  loan  as 
a  payment  of  purchase-money,  and  the  conveyance  as  a  sale, 
both  fraud  and  device  in  the  consideration  are  sufficiently 
averred  and  proved  to  require  a  Court  of  Equity  to  hold  the 
Iransaction  to  be  a  mortgage." 

My  opinion  is,  that  the  statute  of  frauds  does  not  afford  a 
bar  to  the  admission  of  the  parol  evidence  in  this  case. 

The  remaining  questions  respect  the  effect  of  the  statute  of 
limitations,  and  the  foreclosure  of  the  mortgage. 

The  statutes  of  Massachusetts  concerning  the  foreclosure 
of  mortgages  can  have  no  direct  operation  on  the  case,  be- 
cause they  include  only  legal  mortgages ;  and  no  indirect  ef- 
fect by  affording  an  analogy  to  be  followed  by  a  Court  of 
£quity,  if  for  no  other  reason,  because  there  was  no  entry  by 
this  mortgage  after  condition  broken,  and  no  entry  before,  and 
holding  after  condition  broken,  with  notice  of  an  intention  to 
foreclose,  as  is  required  by  the  law  of  this  Stat^. 

The  case  must  be  considered,  therefore,  under  the  rules 
which  equity  has  prescribed,  concerning  the  duration  of  an 
equity  of  redemption,  and  also  for  limiting  the  other  peculiar 
rights  which  belong  to  the  complainant. 

In  Huffhes  v.  Edwards^  9  Wheat.  497,  the  rule  is  thus  laid 
down.  "In  the  case  of  a  mortgagor  coming  to  redeem,  the 
Courts  of  Equity  have,  by  analogy  to  the  statute  of  limita- 
tions, which  takes  away  the  right  of  entry  of  the  plaintiff* 
after  twenty  years  adverse  possession,  fixed  upon  that  as  the 
period  after  forfeiture  and  possession  taken  by  the  mortgagee, 
no  interest  having  been  paid  in  the  mean  time,  and  no  circum- 
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stance^  to  account  for  the  neglect  appearing,  beyond  which  a 
right  d(  redemption  shall  not  be  favored."  And  this  rule  is 
amply  supported  by  authority.  4  Kent,  291,  and  cases  there 
referred  to ;  Dexter  v.  Arnold.  3  Sura.  155,  and  cases  in  the 
notes. 

This  bar  is  founded  on  the  presumption  of  a  release  by  the 
mortgagor,  drawn  from  his  neglect  to  redeem  after  forfeiture. 
It  is  plain  that  it  cair  have  no  application  to  a  case  where 
there  has  been  no.  breach  of  condition,  and  nothing  which  can 
be  attributed  to  the  mortgagor  as  neglect. 

In  the  case  at  bar  no  time  was  fixed  by  the  parties,  after 
which  the  condition  could  be  considered  broken,  and  the  right 
to  have  the  foreclosure  by  lapse  of  time-  begin.  The  agree- 
ment charged  and  proved  is,  that  the  mortgagee  was  to  take 
possession,  apply  the  rents  and  profits  to  keep  down  the  inter- 
est, and  the  residue  towards  the  payment  of  the  principal,  and 
that  the  mortgagor  might  redeem  at  any  time.  Whether  upon 
an  application  by  the  mortgagees  to  a  Court  of  "Equity  upon 
a  bill  to  foreclose  the  mortgage,  this  right  to  redeem  at  any 
time,  would  not  have  been  construed  to  mean  at  any  reason- 
able time,  and  whether  after  the  lapse  of  such  time,  the  Court 
would  not  have  lent  its  aid  to  foreclose,  need  not  be  determined, 
though  I  should  apprehend  there  could  be  little  doubt  respect- 
ing it.  But  mere  lapse  of  time,  unaided  by  any  request  to 
the  mortgagor  to  redeem,  or  any  notice  to  him  that  the  mort- 
ggfgee  considered  him  in  default,  and  was  holding  to  foreclose, 
cannot,  in  this  case,  bar  the  right. 

I  should  have  no  difiiculty  in  so  holding  upon  principle,  but 
I  consider  the  position  supported  by  authority.  While  v. 
Pigeon^  Tothill,  232 ;  Palmer  v.  Jackson^  5  Bro.  P.  C.  281 ; 
Ord  v.  Heming^  1  Vern.  418 ;  Yates  v.  Hamblijj  2  Atk.  359. 

It  was  argued  that  these  authorities  are  not  applicable  be- 
cause, in  this  case,  the  debts  secured  by  the  mortgage  were 
all  payable,  and  an  action  might  have  been  brought  at  any 
time  against  the  mortgagor  and  he  forced  to  pay,  and  that  the 
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right  thus  to  sue  him  personally,  is  not  even  alleged  by  the  bill 
to  have  been  waived  or  suspended.  This  does  not  make  a 
distinction  satisfactory  to  my  mind.  Every  mortgagor  who 
signs  a  bond  or  promissory  note,  and  secures  its  payment  by 
a  mortgage,  is  liable  to  an  action  upon  it  in  personam^  the 
moment  it  becomes  payable ;  and  so  far  as  the  process  of  the 
law  may  be  effectual  for  that  purpose,  may  be  forcea  at  once* 
to  pay  the  debt,  and  thus  to  redeem  the  land.  But  all  this 
stands  with  an  ordinary  equity  of  redempticfl  Why  not  with 
this  equity  ?  On  the  other  hand,  the  personal  claim  of  the 
mortgagee  may  be  barred  by  the  statute  of  limitations,  for  six 
years,  while  his  right  as  mortgagee  remains  good  fourteen 
years  longer.  I  think  the  correct  doctrine  was  stated  in 
Coggswell  V.  Warren^  1  Curtis's  R.  226. 

There  is  another  point  of  view  in  which  I  think  it  is  not 
possible  to  sustain  the  bar,  and  which  I  consider  presents  the 
case  in  its  true  light. 

The  mortgagee  entered  in  1828,  and  he  sold  the  land  in 
1844,  to  bond  fide  purchasers  without  notice,  who  undoubtedly 
acquired  an  absolute  title  to  the  lands.  In  other  words,  the 
mortgagor's  right  of  redemption  was  effectually  destroyed  by 
the  mortgagee,  when  he  had  held  only  sixteen  years,  and 
while  that  right  of  redemption  was,  consequently,  still  sub- 
sisting. This  act  of  the  mortgagee  was  done  without  notice 
to  the  mortgagor,  as  is  admitted  in  the  answer.  Such  a  sale 
was  a  constructive  fraud  on  the  rights  of  the  mortgagor,  and 
turned  his  right  to  redeem  into  a  claim  against  the  mortgagee 
personally,  for  an  account  of  the  value  of  the  Jand,  and  of  the 
rents  and  profits.  Now  the  limitation  of  such  claims  in 
equity  is,  six  years  after  the  discovery  of  the  fraud  by  the 
aggrieved  party.  Here  the  bill  charges  a  studious  concealment 
of  the  sale  by  this  mortgagee,  and  that  the  mortgagor  had  no 
notice  of  the  sale,  and  that  he  was  in  a  distant  State.  The 
answer  admits,  that  the  defendant  dealt  with  the  land  as  his 
own ;  and  though  it  denies  intentional  concealment,  says,  no 
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notice  of  the  sale  was  given  to  the  mortgagee.  The  proof 
shows  that  the  mortgagee  first  discovered  the  sale  in  1851, 
and  accounts  reasonably  for  his  ignorance,  and  for  the  dis- 
covery. It  may  be,  that  if  the  possession  of  the  mortgagee 
and  those  claiming  under  him,  and  the  neglect  of  the  mort- 
gagor was  such  as  to  bar  a  claim  to  redeem,  it  would  also  bar 
•a  claim  tfor  an  account  for  a  constructive  fraud,  in  destroying 
his  right  of  redemption.  But  as  the  circumstances  of  this 
case  would  not,  m  my  judgment,  allow  the  mortgagee  to  set 
up  his  possession,  if  it  had  lasted  more  than  twenty  years,  as 
a  bar  to  a  claim  for  redemption,  and  as  six  years  have  not 
elapsed  since  the  discovery  of  the  claim  for  an  account  on  the 
ground  of  a  constructive  fraud,  I  do  not  consider  the  statute 
of  limitations,  or  any  analogy  drawn  from  it  by  Courts  of 
Equity,  affords  a  bar  to  this  bill. 

My  attention  has  been  attracted  to  a  point  not  insisted  on 
at  the  bar,  concerning  the  right  of  the  complainant  to  maio- 
tain  this  bill.  If  it  were  not  for  the  relation  subsisting  be- 
tween the  parties  to  the  sale  of  the  right  in  question,  there 
might  be  some  difficulty  in  maintaining  it  Though  the  doc- 
trine held  by  Mr.  Justice  Story  on  this  subject  would  seem  to 
be  broad  enough  to  cover  such  a  purchase  by  a  mere  stranger. 
Gordon  v.  Lewis,  2  Sum.  143;  Baker  v.  Whiting,  3  Sum. 
476.  But  the  case  of  father  and  son  has  always  afforded  an 
exception  to  the  general  rules  concerning  champerty,  and  there 
seems  to  be  nothing  in  the  nature  of  the  interest  sold,  which 
would  on  any  other  ground,  preclude  a  Court  of  Equity  from 
recognizing  the  title  of  the  assignee.  2  Story's  Eq.  Jur.  § 
1049. 

Let  a  decree  be  entered  declaring  the  conveyance  of  Novem- 
ber, 1828,  to  have  been  a  mortgage  to  secure  the  debts,  the 
amount  whereof  is  named  in  the  consideration  of  the  deed, 
and  that  at  the  times  of  the  sales  of  the  land  by  the  defend- 
ant, the  complainant's  assignor  had  right  to  redeem  the  same, 
—  that  the  absolute  sales  and  conveyances  of  the  land  to  band 
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jidt  purchasers  for  valuable  considerations,  without  notice,  was 
a  constructive  firaud  upon  the  rights  of  the  complainant's  as- 
signor,—  that  thereupon  he  became  entitled,  as  against  the 
defendant  personally,  to  an  account  of  the  then  value  of  the 
land,  and  of  the  rents  and  profits,  and  (after  deducting  the 
amount  due  to  the  defendant  for  principal  and  interest)  to  the 
payment  of  the  balance,  and  that  the  complainant,  as  assignee, 
has  succeeded  to  those  rights ;  and  let  the  cause  be  referred  to 
a  Master  to  take  the  necessary  accoonts. 

&  BartleU  and  S.  AmeSj  for  the  complainant 

C.  G.  Lofing  and  Wm.  Dean^  contra. 
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The  Young  Mechanic. 

A  maritime  lien  is  a  jus  in  re,  constituting  an  incumbrance  on  the  property,  and 
existing  independent  of  the  process  used  to  execute  it.  It  is  not  divested  by  the 
death  of  the  owner  of  the  yessel,  and  the  representation,  by  his  administrator,  of 
the  insolvency  of  his  estate. 

The  statute  of  Maine  conferred  on  mechanics  and  material-men,  such  a  lien  on 
domestic  vessels,  as  the  general  admiralty  law  had  previously  allowed  to  them  on 
foreign  vessels. 

This  was  an  appeal  from  a  decree  of  the  District  Court  in 
a  suit  in  rem,  to  enforce  payment  of  a  claim  for  materials  sap- 
plied  by  the  libellant  for  building  a  vessel  within  the  District 
of  Maine.  The  decree  was  in  favor  of  the  libellant,  and  the 
claimant  appealed.  It  appeared  that  the  person  who  was 
building  the  ship,  upon  a  contract  with  whom  the  materials 
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were  supplied,  had  died  before  the  institution  of  the  suit,  and 
his  administrator  had  represented  his  estate  to  be  insolvent, 
according  to  the  local  laws  of  the  State.  The  only  question 
made  on  the  appeal  was,  whether  the  lien  conferred  by  the 
local  law,  still  subsisted  and  could  be  enforced  in  the  admiralty, 
notwithstanding  such  death  and  representation  of  insolvency. 

Curtis,  J.  This  being  a  domestic  vessel,  the  lien,  if  any,  is 
conferred  by  the  local  law.  If  by  that  law  it  exists,  it  may  be 
enforced  in  the  admiralty.  If  it  has  ceased  to  exist,  it  can  be 
enforced  nowhere.  The  General  Smith,  4  Wheat.  438 ;  Pey- 
roux  v.  Howardj  7  Pet  324. 

The  Revised  Statutes  of  Maine,  ch.  125,  §  35,  gives  to 
those  who  perform  labor,  or  furnish  materials  for  or  on  ac- 
count of  any  vessel  building  or  u^l^rgoing  repairs,  '<  a  lien  on 
such  vessel  for  his  wages  or  materials."  To  decide  the  ques- 
tion  now  before  me,  it  is  necessary  to  determine  what  this 
statute  intends  to  confer,  on  the  laborer  or  material-man. 
Its  terms  must  be  construed  with  reference  to  its  subject-mat- 
ter ;  and,  primd  faciej  the  word  lien,  here  used,  should  bear 
the  same  signification  which  had  been  attached  to  it  in  the 
maritime  law.  Under  that  law,  mechanics  and  material-men 
have  a  lien  on  foreign  vessels  for  the  price  of  their  labor  and 
materials ;  but  not  on  domestic  vessels.  This  statute  grants 
them  a  lien  on  domestic  vessels.  It  does  not  define  the  term 
Hen,  nor  in  any  manner  describe  the  sense  in  which  it  was 
intended  to  be  employed.  Sound  rules  of  construction  re- 
quire me  to  say,  it  was  intended  to  bcenaployed  in  the  same 
sense  in  which  it  had  been  previously  known  and  used ;  and 
that  the  right  or  interest  which  it  designates,  is  the  same  right 
or  interest  which  laborers  and  material-men  had  previously 
possessed  in  foreign  vessels.  Using  a  legal  term,  and  apply- 
ing it,  to  give  to  laborers  and  material-men  some  right  in  the 
vessels,  for  or  on  account  of  which  their  labor  or  materials  are 
furnished,  the  presumption  is,  that  this  term  was  used  in  its 
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known  legal  sense.  This  presumption  may  be  removed  by 
other  provisions  of  the  statute.  I  shall  consider  hereafter 
whether  it  is  so  in  this  instance.  But  I  will  first  inquire  what 
right  or  interest  is  conferred  by  the  statute,  provided  it  in- 
tended to  create  such  a  lien,  as  exists  by  the  general  admiralty 
law  upon  foreign  vessels. 

Though  the  nature  of  admiralty  liens  has  doubtless  been 
long  understood,  it  does  not  seem  to  have  been  described 
with  fulness  and  precision,  in  England  or  this  country.  That 
it  differs  from  what  is  called  by  the  same  name  in  the  com- 
mon law,  is  clear ;  for  it  exists  independent  of  possession. 
The  Bold  Bucclevgh,  22  Eng.  L.  &  Eq.  62 ;  The  Nestor,  1 
Sumn.  73.  That  it  is  not  identical  with  equitable  liens,  is 
equally  clear;  for  the  latter  arise  out  of  constructive  trusts, 
and  are  neither  ^jus  ad  reTHf^r  ^jus  in  re;  but  simply  a  duty, 
binding  on  the  conscience  of  the  owner  of  the  thing,  and 
which  a  Court  of  Equity  will  compel  him  specifically  to  per- 
form. 2  Story's  Eq.  .Turisp.  §  1217 ;  Ez  parte  Foster,  2  Story, 
R.  145 ;  Clarke  v.  Southwick,  1  Curtis,  299. 

It  has  been  declared  by  very  high  authority,  that  what  we 
term  a  maritime  lien,  was  derived  by  the  maritime  law  from 
the  civil  law.  In  The  General  Smith,  4  Wheat  443,  Mr.  Jus- 
tice Story,  delivering  the  opinion  of  the  Supreme  Court,  and 
speaking  of  the  lien  of  a  material-man,  says,  "  the  general 
admiralty  law,  following  the  civil  law,  gives  the  party  a  lien 
on  the  ship  for  his  security."  And  in  The  Nestor,  1  Sumn. 
79,  he  expresses  an  opinion  that  the  general  maritime  law  was 
in  this  particular,  drawn  from  the  texts  of  the  Roman  law, 
with  some  modifications,  to  which  he  refers.  In  delivering 
the  judgment  of  the  Court  of  Appeal  in  the  case  of  The  Bold 
Buccleugh,  above  cited,  Sir  John  Jervis  also  declares,  in  terms, 
that  the  rule  as  to  the  persistency  of  a  maritime  lien,  is 
deduced  from  the  civil  law.  And  the  same  law  is  declared 
by  Mr.  Abbott  to  be  the  source  of  maritime  liens,  of  material- 
men.    Ab.  on  Ship.  143. 
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But  the  right  conferred  by  the  Roman  law  upon  those  who 
lent  money  to  build,  or  repair  a  vessel,  was  merely  a  personal 
privilege,  to  be  p^id  in  preference  to  general  creditors.  Po- 
thier's  Pan.  20,  24,  26,  note,  Emerigon  (Traits  des  Con.  a  la 
Grosse,  ch.  12,  §  1)  observes,  that  Kuricke  has  maintained 
that,  such  creditors  had  an  absolute  privilege  and  a  legal 
hypothecation,  by  the  Roman  law ;  but  that  perhaps  he  had 
no  other  design  than  to  adapt  the  texts  he  cites  to  modern 
usages.  In  a  similar  way,  they  are  probably  to  be  understood, 
who  speak  of  the  deduction  of  this  right  from  the  civil  law. 
Not  that  any  texts  of  the  Roman  law  can  be  prc^luced 
which  confer  upon  those  who  now  possess  it,  what  we  call 
a  maritime  lien,  but  that  the  commercial  usages  of  the  mid- 
dle ages  modified  some  of  the  rules  of  that  law  respecting 
hypothecations,  and  adapted  thejn  to  the  wants  of  com- 
merce. 

The  texts  of  the  Roman  law  on  this  subject,  were  doubtless 
used,  and  wit^  some  modifications  afforded  the  rules  which 
obtained  in  the  maritime  laws  of  Europe  during  the  middle 
ages.  The  laws,  "  Qui  in  navem  extruendam^  vel  instruendam^ 
credidit,  vel  etiam  eruendam,  privilegium  habety^  D.  42,  5, 26 ; 
and,  *'  Quod  quis  tiavis  fabricand^^  vel  emendce,  vel  armand(B^ 
vel  instruendcB  causa^  vel  quoquo  modo  crediderily  vel  ob  na- 
vem venditam  petal,  habet  privilegium  post  fiscum^^  D.  42,  5, 
34 ;  and,  "  bUerdum  posterior  potior  est  priori.  Ut  puta :  Si 
in  rem  ipsam  conservandam  impensum  est,  quod  sequens  ere- 
didit ;  veluti  si  navis  fuit  obligator  et  ad  armandam  earn  [rem,'] 
vel  reficiendam  ego  credidero^^  D.  20,  4, 6,  were  probably  then 
understood  as  conferring,  not  merely  a  personal  privilege,  to 
be  paid  in  preference  to  other  creditors  on  a  sale  of  the  defit- 
or's  goods,  but  as  importing  an  actual  hypothecation  tacitly 
made  by  the  law.  Pothier,  in  his  note  to  the  law  last  cited, 
(20,  4,  4,)  says  the  correct  opinion  is,  that  these  laws  do  not 
create  tacit  hypothecations,  as  they  were  thought  to  do  by 
Accorsius  and  some  of  the  ancient  commentators. 


408  MAINE. 


The  Toang  Mechanic. 


Pardessas,  in  his  note  to  the  last  cited  law,  (Col.  des  Lois 
Mar.  vol.  1,  p.  113,)  and  to  the  law  de  exercitorial  (Id.  p.  98, 
note  4,)  mentions  the  same  difference  between  the  received 
interpretation  and  that  of  the  older  writers.  The  saggestion 
of  Emerigon  respecting  Kuricke,  already  quoted,  may  be  appli- 
cable, in  some  measure,  to  all  these  old  commentators ;  but 
whether  the  texts  of  the  Roman  law  were  misunderstood, 
and  so  were  the  sources  of  the  existing  usages,  of  whether  it 
was  only  intended  to  adapt  them  to  those  usages  which  bad 
alreadv  obtained,  it  is  certain  that  in  the  general  maritime  law 
of  Eiffope  privileged  hypothecations  were  tacitly  conferred  in 
the  cases  in  which,  what  we  term  liens,  now  exist 

It  is  true  we  do  not  find  their  precise  nature  described  in 
any  of  the  ancient  collections  of  sea  laws,  so  far  as  I  have  dis- 
covered. These  laws  were,  generally,  simple  practical  rules, 
often  partaking  of  the  rudeness  of  the  ages  in  which  they  were 
compiled,  dealing,  rarely,  with  abstractions,  containing  few 
definitions,  and,  with  the  exception  of  the  customs  and  ordi- 
nances of  Catalonia  and  Arragon,  collected  by  Pardessus  in 
vol.  6,  p.  333,  &c.,  they  are  not  laws  of  procedure.  In  the 
Consulat  de  la  Mer.  the  most  ancient  and  important  of  all, 
there  is  no  definition  of  a  maritime  lien,  nor  any  account  of 
the  way  in  which  it  was  to  be  worked  out  Its  usual  formula 
is,  simply,  the  ship  ought  to  be  sold,  and  the  debt  or  damage 
paid  from  its  price.  And  so  when  the  personal  liability  of  the 
master  is  ordained,  it  is  only  said,  he  ought  to  be  put  into  the 
power  of  the  magistrate.  (See  ch.  289.)  But  that  the  right 
or  privilege  of  the  seaman  in  the  ship  as  a  security  for  his 
w%ges,  (ch.  138,  193,)  of  the  merchant  for  injury  or  loss  of  his 
goods,  &c.,  (ch.  59,  254,  259,  227, 106,  63,)  or  for  the  price  of 
his  goods  sold  to  raise  money  for  the  necessities  of  the  ship, 
(ch.  107,)  was  a  real  right,  ^.jus  in  re  in  contradistinction  to  a 
mere  personal  privilege  to  be  paid  in  a  concourse  of  creditors, 
I  have  no  doubt  In  the  Laws  of  Wisbuy  this  is  clearly  shown. 
Emerigon,  (Con.  a  la  Grosse,  ch.  12,  §  4,)  and  Boulay  Paty, 
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(CoDTs  de  Droit  Com.  vol.  1,  p.  38,)  translate  the  forty-fifth 
article  of  these  laws  respecting  the  right  of  a  merchant  whose 
goods  have  been  sold  to  supply  the  necessities  of  the  vessel, 
or  who  has  lent  n^oney  for  the  same  purpose,  "  aurant  special 
hypotheque  et  suit  le  navireJ^  (See  also,  1  Pardessus's  Col. 
des  Lois  Mar.  492,  art.  43.)  Le  Guidon,  (ch.  xix.  art.  1,2; 
Pardessus's  Col.  des  Lois  Mar.  424,)  denominates  such  a  right 
"  special  hypotheque,^^ 

According  to  the  modern  civil  law  of  the  continent  of  Eu- 
rope, movables  cannot  be  hypothecated,  and  as  vessels  are 
movables,  to  term  the  privileges  created  by  the  maritime  law, 
hypothecations,  would  introduce  a  seeming  anomaly.  Domat, 
S.  3,  Tit.  1,  §  1,  n.  1655,  &c.;  Kaufman's  Mack.  B.  1,  ch.  6; 
Boulay  Paty,  Cours  de  Droit  Com.  vol.  1,  p.  35 ;  Emerigon, 
Con.  a  la  Orosse,  ch.  12,  §  2. 

For  this  reason  the  French  Ordinance  of  1681,  after  deciding^ 
(art  1)  that  vessels  are  movables,  in  art  2  instead  of  the  term. 
^  hypoihequei^  uses  the  words  ^^affectS  aux  dettes,^^  Boulay 
Paty,  in  his  elaborate  dissertation  on  the  maritime  privileges 
of  the  French  law,  though  he  distinguishes  between  affecUs 
and  hypothequSs^  points  out  no  practical  difference  between 
them,  save  that  the  latter  are  paid  in  the  order  of  their  dates^ 
while  the  former  are  paid  according  to  their  causes.  And  he 
describes  the  right  of  a  lender  on  bottomry,  as  ^privilege  sttr 
les  choses  affectSs  au  pret"  as  does  Pothier  also.  Boulay  Paty^ 
Cours  des  Droits  Com.  vol.  1,  p.  36,  328 ;  Pothier,  Pret  a  la 
Ghrosse,  n.  9.  There  is  no  doubt  that  the  maritime  law  of 
France  at  this  day,  following  the  long  existing  usages  of  the 
commercial  world,  tacitly  creates  what  we  term  liens,  but 
what  are  called  in  their  law  privileges;  which  are,  in  effect,, 
tacit  hypothecations  of  the  vessel. 

Domat,  (Cushing's  Ed.  n.  1765,  B.  III.  Tit  I.  §  5,)  says, 
^  all  privileges  make  a  particular  appropriation,  which  gives  to 
the  creditor  the  thing  for  his  pledge."  Merlin,  (Rep.  voc; 
Privilege  de  Creance)  a  privilege,  properly  speaking,  is  a  priv^ 
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ileged  hypothecation,  distinguished  by  the  name  of  privilege 
on  account  of  the  different  causes  from  which  they  spring. 
See  also,  Pardessus,  Cours  de  Droit  Com.  Pat.  V.  Tit.  L  ch. 
VL  n.  1190 ;  and  Toulier,  Liv.  3,  Tit.  3,  ch.  5,  n.  98.  Emerigon, 
after  giving  the  texts  of  the  Roman  law,  already  cited,  says: 
"  We  have  adapted  to  our  own  usages  the  texts  just  cited,  as 
will  be  presently  seen.  The  personal  privilege  of  which  the 
Roman  law  speaks  is  unknown  in  our  jurisprudence.  Every 
privilege  imports,  per  se,  a  tacit  and  privileged  hypothecation 
upon  the  thing  which  is  the  subject  of  it" 

In  the  law  of  Scotland  such  a  right  is  termed  hypothec,  and 
is,  professedly  what  was  known  to  the  Roman  law  as  hypo- 
theca.     Erskine's  Prin.  B.  3,  Tit.  1,  §  13. 

In  my  opinion  the  definition  given  by  Pothier  of  an  hy- 
pothecation is  an  accurate  description  of  a  maritime  lien  under 
our  law.  •"  The  right  which  a  creditor  has  in  a  thing  of 
another,  which  right  consists  in  the  power  to  cause  that  thing 
to  be  sold,  in  order  to  have  the  debt  paid  out  of  the  price. 
This  is  a  right  in  the  thing,  a  jus  in  reP  Traits  de  FHypo- 
theque,  art  prelim^     See  also,  Saunders's  Justinian,  page  227. 

It  is  not  divested  by  a  forfeiture  for  a  breach  of  municipal 
law.  St  Jago  de  Cuba,  9  Wheat  409 ;  nor  by  a  sale  to  a  bond 
fide  purchaser  without  notice.  The  Chusan,  2  Story's  R.  456; 
The  Bold  Bucclevgh,  3  Wm.  Rob,  29 ;  S.  C.  on  appeal,  22 
Eng.  L.  &  Eq.  62.  See  also,  1  Notes  of  Cas.  115,  4  lb.  170 ; 
6  lb.  68.  It  is  not  merely  a  privilege  to  resort  to  a  particular 
form  of  action  to  recover  a  debt  The  maritime  law,  follow- 
ing the  Roman,  distinguished  between  actions  and  privileges, 
and  held  that  actions  do  not  make  hypothecations.  (Emeri- 
gon, Con.  a  la  Grosse,  ch.  12,  §  1.)  It  is  an  appropriation 
made  by  the  law,  of  a  particular  thing,  as  security  for  a  debt 
or  claim  ;  the  law  creating  an  incumbrance  thereon,  and  vest- 
ing in  the  creditor,  what  we  term  a  special  property  in  the 
thing,  which  subsists  from  the  moment  when  the  debt  or  claim 
arises,  and  accompanies  the  thing  even  ihto  the  hands  of  a 
purchaser. 
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It  is  true,  such  a  Uen  gives  to  the  creditor  no  right  to  pos- 
sess the  thing ;  and  it  can  be  executed  only  by  a  suit  in  rem. 
But  the  same  is  true  of  an  express  hypothecation  by  a  bot- 
tomry bond.  Whether  the  creditor  may  himself  seize  and  sell 
the  thing  or  must  obtain  a  condemnation,  to  be  followed  by  a 
judicial  sale,  does  not  necessarily  affect  the  question,  whether 
he  has  a  real  right  in  the  thing,  jus  in  re.  Under  the  Roman 
law  he  was  allowed  to  sell,  himself,  even  at  private  sale. 
Some  regulations  were  made  at  a  late  day  respecting  notice. 
But  the  system  wjs  very  inartificial.  The  modern  civil  law 
of  Europe  has  better  protected  the  rights  of  debtors  and  third 
persons.  (See  Kaufman's  Mackeldy,  B.  I.  Tit.  III.)  In 
France  the  creditor  who  had  but  a  tacit  hypothecation,  with- 
out any  judgment,  could  not  seize  and  sell.  He  was  obliged 
to  institute  judicial  proceedings,  and  obtain  a  judicial  sale. 
Pothier,  De  L'Hypoth^que,  ch.  II.  §  3.  But  the  cred* 
itor  could  maintain  a  real  action,  to  take  the  possession  of 
the  thing  from  a  third  person,  actio  hi/pothecaria,  and  have 
it  condemned,  to  the  satisfaction  of  his  debt,  aclio  mutui^  or 
locatio  condiLcti,  (See  Kaufman's  Mackeldey,  396,  and  note.) 
An  ordinary  libel  in  rem  to  enforce  a  lien,  includes  both  these 
actions  of  the  Roman  law,  and  at  the  same  time  recovers  the 
possession  and  subjects  the  thing  to  the  payment  of  the  debt. 
Indeed  Pothier's  description  of  the  execution  of  an  hypothe- 
cation is  as  applicable  to  a  proceeding  in  the  admiralty  to  en- 
force a  Uen.  "  The  execution  of  an  hypothecation  is  made 
by  the  seizure  which  the  creditor  makes  of  the  thing  hypothe- 
cated and  the  judicial  sale  which  is  ordered  thereof."  '  Po- 
tbier,  De  L'Hypotheque,  ch.  II.  ^  3.  Whether  he  can  make 
the  seizure  himself,  only  to  be  followed  by  a  judicial  sale,  or 
must  resort  to  a  court  for  both,  may  be  important  as  to  remedy, 
but  does  not  affect  his  ultimate  and  essential  right  A 
right  which  enables  a  creditor  to  institute  a  suit,  to  take  a 
thing  from  any  one  who  may  possess  it,  and  subject  it,  by 
ai  sale,  to  the  payment  of  his  debt;   which  so  inheres  in 
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the  thing  as  to  accompany  it  into  whose|oever  hands  it  may 
pass  by  a  sale ;  which  is  not  divested  by  a  forfeiture  or  mort- 
gage, or  other  incumbrance  created  by  the  debtor,  can  only  be 
dijus  in  re,  in  contradistinction  to  a  jus  ad  rem;  or  in  contra- 
distinction to  a  mere  personal  right  or  privilege.  Though 
tacitly  created  by  the  law,  and  to  be  executed  only  by  the  aid 
of  a  court  of  justice,  and  resulting  in  a  judicial  sale,  it  is  as 
really  a  property  in  the  thing  as  the  right  of  a  pledgee  or  the 
lien  of  a  bailee  for  work.  The  distinction  between  njus  in  re 
and  a  jus  ad  rem  was  familiar  to  lawyers  qf  the  middle  ages, 
and  is  said  then  to  have  first  come  into  practical  use,  as  the 
basis  of  the  division  of  rights  into  real  and  personal.  Sanders' 
Intro,  to  Just.  p.  49.  A  jus  in  re  is  a  right,  or  property  in  a 
thing,  valid  as  against  all  mankind.  A  jus  ad  rem  is  a  valid 
claim  on  one  or  more  persons  to  do  something,  by  force  of 
which  Q,jus  in  re  will  be  acquired.  Pothier,  Traits  da  Droit 
de  Domaine,  ch.  Pretences;  Hugo,  His.  du  Droit  Rom.  vol.  1, 
»p.  118.  The  lawyers  of  the  middle  ages,  who  gave  form  to  the 
customs  of  the  seas,  and  arranged  judicial  proceedings  to 
carry  them  into  effect,  certainly  did  not  rank  a  lien  or  privilege 
among  the  jura  ad  rem.  For  it  has  been  settled  so  long,  that 
we  know  not  its  beginning,  that  a  suit  in  the  admiralty  to 
enforce  and  execute  a  lien,  is  not  an  action  against  any  par- 
ticular person  to  compel  him  to  do  or  forbear  any  thing;  but 
a  claim  against  all  mankind ;  a  suit  in  rem^  asserting  the  claim 
of  the  libellant  to  the  thing,  as  against  all  the  world.  It  is  a 
real  action  to  enforce  a  real  right.  Just.  L.  4,  Tit  VL  de  ac- 
tionibus,  and  Sanders'  note,  p.  527.  I  have  bestowed  atten- 
tion on  the  investigation  of  the  nature  of  an  admiralty  lien, 
because  it  is  essential  to  the  decision  of  the  case  now  before 
me.  If  such  a  lien  be,  as  has  been  considered  by  learned 
judges,  for  whose  opinions  I  have  great  respect,  "  only  a  priv- 
ilege to  arrest  the  vessel  for  the  debt,  which,  of  itself,  consti- 
tutes no  incumbrance  on  the  vessel,  and  becomes  such  only  by 
virtue  of  an  actual  attachment,"  The  Triumph^  5  Law  Kep, 
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New  Series,  427 ;  then  it  might  be  difficult  to  maintain  that 
this  statute  lien,  conferred  by  the  local  law,  subsists  after  the 
statute  insolvency  of  the  estate  of  the  decedent  •wner.  But  if, 
as  I  think,  it  is  a  real  and  vested  interest  in  the  thing,  consti* 
tating  an  incumbrance  placed  thereon  by  operation  of  law,  to 
be  executed  by  a  judicial  process  against  the  thing,  to  which 
no  person  is  made  a  party,  save  by  his  voluntary  intervention 
and  claim,  then  the  inability  to  maintain  a  suit  against  the 
administrator,  and  the  incapacity  to  make  any  attachment  of 
the  property  of  the  deceased  in  such  a  suit,  though  they  may 
amount  to  infirmities  in  the  remedy  when  pursued  in  the 
State  Court9,  do  not  affect  the  right  of  the  creditor,  nor  his 
remedy  in  the  admiralty.  Indeed,  if  a  maritime  lien  be  merely 
a  privilege  to  attach  the  vessel  for  a  debt,  which  becomes  an 
Incumbrance  only  in  virtue  of  an  actual  attachment,  it  is  diffi- 
cult to  see,  how  it  amounts  to  any  special  privilege  in  the  New 
England  States,  where  every  creditor  has  the  privilege  of 
attaching  all  vessels  for  all  debts,  which  become  incumbrances 
by  virtue  of  such  attachments.  Incumbrances  created  merely  by 
attachments,  must  take  rank,  in  the  absence  of  positive  provis- 
ions of  law  to  the  contrary,  according  to  the  dates  of  such  at- 
tachments. But  incumbrances  created  by  maritime  liens  are 
marshalled  according  to  the  causes  from  which  such  liens 
spring.  That  is,  they  subsist,  and  bind  the  property,  not  in 
virtue  of  the  legal  process  used  to  enforce  them,  but  by  opera- 
tion of  the  law  which  creates  them  and  fixes  them  on  the 
property,  at  the  moment  when  the  debts  are  incurred. 

How  they  are  to  be  marshalled,  and  what  is  the  effect  of  a 
proceeding  instituted  by  one  lien  creditor  upon  the  rights  of 
others,  is  quite  a  difi'ereat  question,  upon  which  it  is  not  neces- 
sary here  to  express  any  opinion.  See  The  Globe,  '5  Law  Re- 
porter, N.  S.  421 ;  The  America,  6  ib.  264 ;  The  Ord.  of  Peter 
IV.  in  Pard.  Col.  389,  ch.  33-34 ;  Emerigon,  Con.  a  la  Grosse, 
ch.  12,  §  3 ;  The  Saracen,  2  Wm.  Rob.  451. 

I  consider  the  decision  of  the  Supreme  Court  of  Maine  in 
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Severance  v.  HammatVs  Ex^rs^  28  Maine,  R.  511,  shows  only 
that  there  is  an  infirmity  in  the  remedy  under  the  local  law. 
But  the  legi^ture  must  be  taken  to  have  known  that  the 
right  conferred  could  be  enforced  in  the  admiralty  where  no 
such  infirmity  exists,  and  by  the  Act  of  1850,  c.  159,  they 
promptly  supplied  the  defects  in  the  proceedings  of  their  own 
courts.  4 

My  opinion  is,  that  the  lien  conferred  by  the  local  law  was 
an  existing  incumbrance  on  the  vessel,  not  divested  or  extin- 
guished by  the  death  or  insolvency  of  the  owner ;  and  that, 
consequently,  the  decree  of  the  District  Court  must  be 
affirmed.  • 

Shepley,  for  the  appellant 

Evans,  contra. 


The  Oliver  Jordan. 

Fropertj  in  the  custody  of  the  law  of  a  State,  under  an  attachment,  cannot  be 
arrested  by  a  warrant  from  a  District  Court,  sitting  in  the  admiralty,  in  a  pro- 
ceeding to  enforce  the  lien  of  a  material-man ;  consequently  the  District  Court 
cannot  pioceed  in  rem,  and  if  it  do  so,  its  decree  is  erroneous. 

This  was  an  appeal  from  a  decree' of  the  District  Court  sit- 
ting in  admiralty.  The  appellants  were  the  Sheriff  of  the 
County  of  Cumberland,  in  the  State  of  Maine,  and  the  plain- 
tiff in  an  action  at  law  commenced  in  the  Supreme  Court  of 
that  State.  Upon  the  original  writ  by  which  the  action  was 
commenced,  the  sheriff  had  attached  The  Oliver  Jordan,  and 
had  the  vessel  in  his  custody  under  the  attachment,  when  the 
libel  was  filed  in  the  District  Court,  and  the  warrant  of  arrest 
issued.  The  libel  asserted  under  the  local  law  of  Maine,  a 
lien  for  matenals.    The  suit  in  the  Supreme  Court  of  the 
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State  was  alao  to  enforce  a  similar  lien.  The  plaintiff  in  that 
stiit,  and  the  sheriff  appeared  in  the  District  Court,  and  took 
an  exception  to  the  jurisdiction,  founded  on  the  above  facts. 
The  exception  was  overruled,  and  a  decree  made  in  favor.of 
the  libellants,  from  which  this  appeal  was  taken. 

Curtis,  J.  This  vessel  being  in  the  custody  of  the  law  of 
the  State,  the  marshal  could  Bot  lawfully  execute  the  warrant 
of  arrest  Under  our  system  of  government,  there  is  no  mode 
of  preventing  a  conflict  of  jurisdiction,  but  to  consider  per- 
sons and  property  which  are  in  the  custody  of  the  law  of  a 
State,  to  be  withdrawn  from  the  process  of  the  Courts  of  the 
United  States,  except  in  those  cases  where  Congress  has  spe- 
cially provided  for  an  exercise  of  the  supremacy  of  the  laws 
of  the  United  States ;  (see  the  Act  of  March  2,  1833,  4  Stat 
at  Large,  634,  §  7 ;)  and,  e  contra^  that  persons  and  property 
in  the  custody  of  the  law  of  the  United  States  as  not  being 
subject  to  any  State  process.  This  rule  has  been  frequently 
laid  down  and  applied. 

In  Harris  v.  Dermie^  3  Pet  299,  it  was  held,  that  goods 
imported  from  a  foreign  country,  and  not  yet  entered,  being 
in  the  custody  of  the  laws  of  the  United  States,  could  not  be 
attached  by  State  process. 

In  Hoffan  v.  Lucasj  10  Peters,  400,  it  was  decided,  that  the 
first  levy  of  an  execution  upon  property,  whether  made  under 
the  jurisdiction  of  the  United  States,  or  of  a  State,  withdraws 
the  property  firom  the  reach  of  process  from  the  other  jurisdic- 
tion. This  was  reaffirmed  in  Brown  v.  Clarke^  4  How.  4,  and 
was  again  applied  in  PuUiam  v.  Osborne^  17  lb.  471.  See, 
also,  Taylor  v.  The  Royal  Saxon^  1  Wallace,  Jr.  311. 

In  the  case  of  The  Ship  Robert  FuUon^  1  Paine's  C.  C.  R. 
620,  Mr.  Justice  Thompson  had  before  him,  a  case  not  distin- 
guishable firom  the  case  at  bar.  He  held  that  the  warrant  of 
arrest  could  not  be  lawfully  executed,  and  consequently  the 
District  Court  could  not  lawfully  proceed  in  rem.    I  concur 
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with  him  in  that  opinion,  and  the  decree  of  the  District  Court 
must  be  reversed.  But  I  shall  not  now  order  the  libel  to  be 
dismissed.  The  State  process .  may  be  so  terminated  as  to 
render  it  practicable  to  proceed  in  the  admiralty  against  the 
vessel.  I  shall  retain  the  libel,  if  the  libellant  desires  it,  to 
allow  him  an  opportunity  to  learn  whether  he  can  make  use 
of  the  jurisdiction ;  and  he  may  hereafter  submit  such  motion 
as  he  may  be  advised  is  proper.  • 

Deblois  and  Oouldj  far  th^  appellants. 

Randf  contra. 


PuRiNTON  vs.  The  Hmj[i  of  a  New  Ship. 

Under  the  local  law  of  Maine,  a  sabcontractor,  who  perfbnns  labor  in  bnilding  a 

vessel,  may  have  a  lien  on  such  vessel. 
It  is  competent  for  the  legislature  to.confer  a  lien  in  such  a  case. 

This  was  ah  appeal  from  a  decree  of  the  District  Court,  ia^ 
a  suit  by  the  appellee  to  enforce  a  lien  for  l^s  wages  as  a 
joiner,  for  work  done  on  the  vessel  proceeded  against  It  ap- 
peared that  the  claimants,  being  engaged  in  building  this  ship, 
contracted  with  one  Chapman  to  do  the  joiner  work  at  a  fixed 
rate  per  ton.  Chapman  employed  Purinton,  the  libellant,  who 
did  work  on  the  vessel,  amounting  to  ij^l75. 

Curtis,  J.  This  case  turns  on  the  question  whether  a 
laborer,  who  contracts  with  a  middle  man,  has  a  lien  by  the 
local  law  of  Maine,  for  his  wages  earned  in  assisting  to  build 
a  vessel.  This  depends  on  the  construction  of  the  act  which 
confers  the  lien.  (Rev.  St.  eh.  125,  sec.  35.)  The  words  of  the 
law  are :  <<  Every  ship  carpenter,  caulker,  blacksmith,  joiner,  or 
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other  person,  who  shall  perform  labor  or  furnish  materials  for 
or  on  account  of  any  vessel,  &c,  shall  have  a  lien  on  such 
vessel  for  his  wages^  or  materials,  until  four  days  after  such 
vessel  is  launched,  &c."  The  case  is  within  the  natural  and 
obvious  meaning  of  the  w^ords  of  the  law.  '  But  it  is  insisted, 
that  inasmuch  as  the  claimant  of  the  vessel  made  no  contract 
with  the  libellant^  and  was  under  no  liability  to  him,  it  can- 
not have  been  intended,  and  was  not  intended  by  the  legisla- 
ture to  give  him  a  lien  upon  the  property  of  the  claimant; 
that  to  create  a  lien  on  the  property  of  one  mafl,  to  secure  a 
debt  contracted  by  another  is  so  unjust,  that  even  if  tJie  legis- 
lature has  power  to  do  it,  which  was  not  admitted,  (see 
Thaxier  v.  Williams^  14  Pick.  R.  63,)  the  presumption  is  strong 
it  was  not  intended  ;  and  this  presumption  is  not  overcome  by 
the  words  of  this  act,  which  require  the  labor  to  be  done  "  for 
or  on  account  of  the  vessel ;"  and  it  is  insisted  this  labor  was 
not  done  for  or  on  account  of  the  vessel,  but  for  and  on  ac- 
count of  Chapman,  who  undertook  the  joiner  work,  and  hired 
the  libellant.  This  argument  has  been  enforced  with  great 
ability,  and  requires  careful  considerartion. 

I  do  not  think  there  is  a  serious  question,  that  the  legisla- 
ture may  give  liens  to  subcontractors.  Congress  and  the 
legislatures  of  some  of  the  States  have  so  legislated,  and 
effect  has  been  allowed  to  their  acts  by  the  Courts,  when  they 
have  come  in  question.  Winder  v.' Caldwell^  14  How.  R.  442; 
Barker  v.  Mazwellj  8  Watts,  478 ;  Holdship  v.  Abercrombie^  9 
Watts,  52 ;  Witman  v.  Walker,  9  Watts  &  Serg.  183. 
•  Nor  does  there  appear  to  be  any  difficulty,  in  point  of  prin- 
ciple, in  allowing  to  the  subcontractor,  a  lien  on  the- property 
which  he  has  assisted  in  preserving,  improving,  or  creating. 
As  Domat  says,  (Lib.  II.  Tit.  I.  sec.  V.,  Cushing's  ed.  n.  1741, 
1744,)  it  is,  as  it  were  his  own  thing,  to  the  value  of  what  he 
has  laid  out  on  it. 

It  is  doubtless  true  that  a  lien,  being  a  proprietary  interest 
in  property,  can  only  be  created  by  the  owner,  or  by  some  one 
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acting  ia  his  behalf,  and  with  his  authority.  But  the  author- 
ity possessed  by  a  third  person,  to  act  for  the  owner  in  this 
particular,  may  be  implied  by  the  law  from  the  relation  in 
which  such  third  person  stands  to  the  property,  with  the  con- 
sent of  the  owner.  That  consent  to  occupy  a  particular  rela- 
tion to  the  property,  is  in  many  cases  understood  to  carry  along 
with  it,  a  consent  to  do  acts,  which  either  by  usage,  or  by  force 
of  positive  law,  may  be  done  by  one  occupying  that  relation. 
Thus,  a  master  appointed  by  a  charterer,  may  create  liens  on 
the  vessel,  which  bind  the  interest  of  the  general  owner.  It 
being  considered,  that  when  the  owner  let  the  vessel  to  the 
charterer,  he  impliedly  empowered  him  and  his  master  to 
create  such  liens,  in  particular  classes  of  cases.  And  if  the 
local  law  has  given  a  lien  to  laborers,  for  the  wages  of  their 
labor,*it  may  well  be  considered,  when  an  owner  employs  a 
contractor  to  do  work,  that  he  expects  him  to  do,  and  consents 
he  shall  do,  what  he  must  be  deemed  to  know  will  operate  to 
create  a  proprietary  interest  in  his  property ;  and  so,  that  such 
proprietary  interest  is  created  by  his  consent. 

Upon  this  ground  the  ancient  admiralty  law  must  have  pro- 
ceeded, when  it  allowed  to  the  workmen,  employed  by  an  un- 
dertaker, a  lien  on  the  vessel,  unless  the  owner  gave  express 
notice  to  the  workmen,  at  the  beginning  of  the  work,  of  the 
nature  of  the  arrangement  between  himself  and  the  under- 
taker. Consulado,  ch.  54,  (ch.  IX.  of  Pardessus  Col.,  vol.  2,  p. 
59).  The  subject  is  elaborately  discussed  by  Emerigon  and 
his  commentator  Boulay  Paty,  (Emerigon,  Con.  a  .la  Grosse, 
ch.  VII.  §  III.  et  Conference,  Boulay  Paty,  Cours  de  droit 
Com.  et  Mar.  vol.  1,  p.  40,  &c.).  In  the  absence  of  such  no- 
tice, the  law  considered  the  undertaker  authorized  to  bind  the 
property  of  the  owner, — with  such  notice,  domino  nonmandanie^ 
there  wa^  no  lien.  But  there  is  no  difficulty  in  holding,  that 
an  undertaker  shalj,  in  point  of  law,  be  deemed  the  mandatary 
of  the  owner,  so  far  as  to  be  able  to  confer  on  the  workmen 
he  employs,  ^a  privileged  lien  on   the   subject  of  his  work, 
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though  not  authorized  to  bind  the  owner  personally.  Such  a 
presumption,  ^'i^m  et  dejtire,  enacted  by  the  legislature,  tRough 
it  may  be  questionable  in  point  of  policy^  may  be  reconciled 
with  legal  principles ;  and  it  is  for  4||e  legislature  to  consider 
its  policy.  There  is  at  least  one  instance,  in  which  the  com- 
mon law  has  allowed  a  lien  on  similar  grounds.  It  is  that  of 
an  innkeeper  who  receives  a  horse  from  a  wrongdoer.  Yorke 
V.  Grenaughy  2  L.  Ray.  867 ;  Johnson  v.  Hill^  3  Stark.  172. 
And  see  Filch  v  Newberry,  1  Doug.  (Mich.)  R.  1. 

The  true  question  in  this  case  is,  what  was  the  intent  of  the 
legislature.  As  already  observed,  the  words  of  the  Act  taken 
in  their  natural  and  obvious  sense,  include  all  workmen. 
They  do  not  make  the  lien  dependent,  on  a  contract  with  the 
owner  personally,  nor  raise  any  question  as  \o  the  person .  to 
whom  credit  was  given.  They  assume  that  credit  may  be 
given  to  the  vessel,  without  regard  to  its  ownership,  or  how 
the  title  thereto  stands.  'The  work  is  to  be  done  "  for  or  on 
account  of  the  vessel,"  not  for  or  on  account  of  any  particu- 
lar person.  The  enumeration  of  carpenters,  caulkers,  black- 
smiths, joiners,  points  to  those  who  may  be  and  most  usually 
are,  subcontractors,  and  the  declaration  that  *'  every  carpenter 
&cV'  shall  have  a  lien,  indicates  that  though  subcontractors 
they  were  included  in  the  law.  The  lien  is  given  as  security 
for  "wog-c^."  This  would  not  quite  correctly  describe  the 
contract  price  to  be  paid  to  a  middle  man,  in  a  round  sum,  or 
at  a  fixed  price  per  ton,  as  in  this  case.  It  is  the  appropriate 
word  to  designate  the  compensation  of  the  workmen  he  em- 
ploys. 

It  is  urged  that  if  the  subcontractor  has  a  lien,  so  has  the 
contractor,  and  double  liens  are  thus  created.  It  is  not  nec- 
essary to  decide  whether  such  a  double  lien  would  exist  under 
this  statute.  Winder  v.  CMwell,  14  How.  434,  has  some  ten- 
dency to  show  that  the  contractor  would  not  have  a  lien.  But 
the  terms  of  the  Act  there  in  question,  were  not  the  same  as  in 
this  Act.    But  admitting  that  double  liens  would  exist,  the  ex- 
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tremely  short  limitation  of  four  days  after  launching,  must  ef- 
fectually protect  the  owner.  It  is  true,  he  may  pay  his  con- 
tractor in  full,  ^ring  the  progress  of  the  work,  and  within 
four  days  after  tne  vessei^B  launched,  his  property  may  be  sab- 
jej^ted  to  pay  the  workmen  whom  the  contractor  employed. 
But  it  cannot  be  difficult  for  him  to  ascertain,  before  he  pays 
his  contractor  in  full,  whether  such  claims  exist,  and  he  may 
protect  himself  from  double  payments,  by  a  stipulation  for  a 
right  to  reserve  enough  to  meet  all  existing  liens. 

It  is  further  urged,  that  the  Act  provides,  that  the  lien  is  to 
be  enforced  by  a  writ  of  attachment  of  the  vessel.  It  is  ad- 
mitted that  the  contractor  and  not  the  owner  must  be  the  de- 
fendant in  such  a  suit  And  it  is  asked  whether  the  Act 
could  have  intended  to  allow  the  property  of  A  to  be  attached 
in  a  suit  against  B.  Undoubtedly  such  a  proceeding  is 
anomalous.  Perhaps  great  practical  difficulties  might  exist  in 
working  out  such  a  proceeding  in  the  common  law  tribunals ; 
especially  as  there  does  not  seem  to  be  any  provision  which 
would  entitle  A  to  notice,  or  would  allow  him  to  defend. 
But  however  anomalous  the  proceedings  may  be,  the  argu- 
ment loses  its  force,  when  we  consider  that  in  the  case  of 
liens  on  buildings,  (§  37, 38,)  subcontractors  undoubtedly  have 
liens,  which  are  to  be  enforced  also  by  attachment  of  the 
thing,  attended  by  the  same  difficulties. 

On  the  other  hand  the  36th  section  contains  language 
which  strongly  tends  to  show,  that  the  lien  might  be  gained 
by  employment  under  a  contractor.  Its  language  is :  "  In 
case  any  such  creditor  shall  demand  or  claim  more  for  his 
said  services  performed,  or  materials  furnished  as  aforesaid, 
than  is  just  and  reasonable,  the  owner,  agent,  or  contractor 
may  tender  the  full,  fair,  and  just  balance  to  such  claimant,  and 
such  tender,  if  refused,  shall  absolutely  discharge  the  lien  on 
such  vessel.^'  By  conferring  this  right  to  make  a  tender,  upon 
the  contractor  as  well  as  upon  the  owner,  it  implies  that  for 
his  debt  as  well  as  for  the  debt  of  the  owner  a  lien  may  exist 
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Upon  the  whole,  I  cannot  avoid  the  conclusion,  that  the 
workmen  on  a  vessel  are  entitled  to  a  lien  under  this  Act, 
though  they  be  employed  by  one  who  contracts  with  the 
owner.  In  the  case  of  Smith  v.  The  Steamer  Ec&tern  Rail 
Maadj  1  Curtis,  253, 1  had  occasion  to  construe  a  statute  of  the 
State  of  Massachusetts  on  this  subject,  and  came  to  an  o]^- 
posite  conclusion. 

'That  was  the  case  of  a  material-man  as  to  whom  different 
considerations  may  be  applicable,  and  the  terms  of  the  Act  and 
of  other  Acts  of  that  State  in  pari  materia  were  quite  differ- 
ent from  those  of  the  Act  now  before  me.  It  is  to  be  regret- 
ted, that  legislation  on  this  subject  should  not  be  more  uni- 
form in  the  different  States,  and  that  it  should  be  so  imper- 
fectly expressed,  as  to  leave  room  for  so  many  doubts  and 
questions.  A  uniform  system,  in  harmony  with  itself,  and 
with  those  principles  of  the  maritime  law  which  prevail  in  re- 
spect to  foreign  vessels,  would  be  extremely  beneficial  to  all 
parties  interested. 

Evans,  for  the  appellant 

Grilberty  contra. 


Thb  Kiebsage. 

• 

The  local  law  of  Maine  does  not  give  to  material  men,  a  lien  on  one  Tessel  (or  the 
.  price  of  materials  furnished  for  it  and  another  vessel,  thoagh  both  are  of  the  same 

size  and  model,  —  bat  only,  in  such  case,  for  what  was  used  in  the  vessel  pro- 

ceeded  against. 
Friyfl^ed  liens  ave  matters  stricH  juris.     They  cannot  be  extended  aigumeota' 

tively,  from  one  case  or  person  to  another. 

The  case  is  stated  in  the  opinion  of  the  Court* 

Curtis,  J.    This  is  an  appeal  from  a  decree  of  the  District 
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Court  in  a  suit  in  rem  to  establish  the  lien  of  material  men  on 
the  hull  of  a  new  ship  built  in  the  District  of  Maine.  The 
lien  is  claimed  under  the  Revised  Statutes  of  the  State  of 
Maine,  ch;  125,  sect  35,  which  enacts  that,  "  Any  ship  carpen- 
ter, caulker,  blacksmith,  joiner,  or  other  person,  who  shall  per- 
form labor  or  furnish  materials,  for  or  on  account  of  any  vessel 
building  or  standing  on  the  stocks,  or  under  repairs  after  hav- 
ing been  launched,  shall  have  a  lien  on  such  vessel  for  his 
wages  or  materials  until  four  days  after  such  vessel  shall  have 
been  launched,  or  such  repairs  afterwards  shall  have  been 
completed." 

It  appears  that  certain  ship-builders  contracted  with  Messrs, 
JB.  &  E.  Perkins  to  build  this  vessel  for  them.  The  builders 
were  to  furnish  all  the  labor  and  materials  and  deliver  the  ship 
ready  to  receive  the  rigging,  for  an  agreed  price,  to  be  paid  in 
part  by  instalments  during  the  progress  of  the  work.  The 
Messrs.  Perkins  were  to  and  did  receive  a  mortgage  on  the 
vessel,  to  secure  them  for  these  advances,  and  the  first  question 
is,  whether  the  lien  given  by  the  statute  to  material  men  takes 
precedence  of  this  mortgage. 

In  the  case  of  The  Young'  Mechanic^  I  had  occasion  to  con- 
sider the  nature  of  this  lien.  I  came  to  the  conclusion  that  it 
wafi,  in  substance,  a  tacit  hypothecation  of  the  vessel,  as  secu- 
rity for  the  debt ;  that  it  is  Sijus  in  re^  constituting  an  incum- 
brance on  the  property  by  operation  of  law,  and  there  can 
be  no  doubt  that  it  takes  effect  wholly  irrespective  of  the  state 
of  the  title  to  the  vessel.  Whether  the  vessel  belongs  to  one 
or  more  persons  —  whether  the  title  has  been  so  divided  that 
one  is  a  special  and  another  a  general  owner,  and  however  it 
may  be  incumbered,  the  law  gives  the  lien  on  the  thing. 

The  mortgagees  can  hav6  no  claim  to  be  preferred  over  the 
lien  holder,  because  of  their  priority  in  time ;  for  their  interest 
in  the  vessel  is  as  much  subject  to  the  statute  lien,  as  the  in- 
terest of  any  other  party.  It  is  not  in  the  power  of  the  owner, 
by  his  voluntary  act,  to  withdraw  any  part  of  the  title  from  the 
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operation  of  the  lien  ;  if  he  could  he  might  altogether  defeat  it. 
The  statute  gives  no  lien  to  those  who  advance  or  lend  money 
to  be  employed  in  building  the  vessel,  and  if  they  were  allow- 
ed such  a  lien,  as  under  some  circumstances  they  were  allowed 
a  privilege  under  the  Roman  law  and  an  hypothecation  under 
the  modern  civil  laws,  still  it  would  not  follow  that  they  would 
stand  on  terms  of  equality  with  laborers  and  material  men. 
This  case  is  put  and  resolved  in  the  32d  chapter  of  the 
Ordinance  of  Peter  IV.  of  Aragon,  (1343,)  contained  in  the 
common  editions  of  the  Consulado,  and  usually  cited  as 
part  of  that  work,  but  shown  by  Pardessus  not  to  belong  to  it. 
Pardessus's  Col.  de  Lois  Mar.  vol.  5,  p.  389.  "  If  a  vessel  of 
whatever  size,  be  sold  at  the  instance  of  a  creditor,  before  it 
has  been  launched,  or  before  it  has  made  a  voyage,  the  works- 
men  and  material  men  shall  be  preferred  to  all  other  creditors, 
even  to  those  who  have  lent  money  on  a  written  title  to  the 
v^sel,  to  be  employed  in  its  construction."  See  also  The 
DowtkorpCj  2  Wm.  Rob.  79. 

The  next  question  which  has  been  argued  on  this  appeal 
arises  out  of  the  following  facta.  The  builders  of  this  vessel 
were  building  another  of  the  same  tonnage  and  model  in  the 
same  yard,  at  the  same  time  while  this  one  was  constructing. 
The  libellants  furnished  materials  for  the  two  vessels  without 
distinguishing  between  them.  The  District  Court  held  that 
both  vessels  were  hypothecated  for  the  price  of  all  the  materi- 
als furnished  ;  and  that  the  creditors  might,  resort  to  either  or 
both  to  compel  payment  of  the  whole  amount. 

I  am  unable  to  concur  in  so  much  of  this  opinion  as  holds 
that  the  statute  gave  a  lien  on  both  vessels' for  all  the  mate- 
rials furnished,  without  regard  to  their  use  on  one  or  the  other. 
The  statute  in  terms,  for  materials  furnished  for  or  on  account 
of  anj/  vessel^  gives  the  creditor  a  lien  on  such  vessel  for  his 
materials.  These  terms  do  not  give  a  lien  on  one  vessel  for 
materials  furnished  for  or  on  account  of  another  vessel,  nor  for 
or  on  account  of  it  and  another.     The  natural  meaning  of 
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the  words  is,  that  for  the  price  of  materials  furnished  for  a 
particular  vessel,  the  creditor  shall  have  a  lien  on  that  ves- 
sel. I  do  not  think  myself  at  liberty,  to  give  what  is  called  a 
liberal  construction  to  these  terms,  so  as  to  embrace  in  them  a 
case  they  do  not  describe.  For  I  understand  it  to  be  a  settled 
rule,  that  privileged  liens  constituting  a  jus  in  re,  accompa- 
nying  the  property  into  the  hands  of  band  fide  purchasers,  and 
operating  to  the  prejudice  of  general  creditors,  are  matters 
stncHjuriSi  which  cannot  be  extended  from  one  case  to  another 
argumentatively,  or  by  analogy  or  inference.  They  must  be 
given  by  the  law  itself,  and  the  case  must  be  found  described 
in  the  law.  Privilegia,  cum  sunt  stricti  jurisy  nee  extendi  pos- 
sunt  de  re  ad  rem^  nee  de  persona  ad  personam.  Boulay  Paty, 
Cours  de  droit  Com.  et  Mar.  vol.  1,  p.  36 ;  Emerigon,  Contrat 
a  la  Grosse,  ch.  12,  sect.  1.  Even  when  the  Court  may  be  of 
opinion,  that  the  law  might  be  beneficially  extended  to  include 
cases  not  described  in  its  terms,  it  must  be  lefl  to  the  legi^- 
tive  power  so  to  extend  it.  This  is  even  expressed  by  Pardes- 
sus,  (Droit  Com.  vol.  3,  p.  597,  598,)  when  reasoning  on  the 
policy  of  allowing  a  privilege  for  premiums  of  insurance. 
^  Analogy  cannot  afford  a  decisive  argument,  because  privi- 
leges are  of  strict  right.  They  are  an  exception  to  the  rule  by 
which  all  creditors  have  equal  rights  in  the  property  of  their 
debtor,  and  an  exception  should  be  declared  and  described  in 
express  words ;  we  cannot  arrive  at  it  by  reasoning  from  one 
case  to  another." 

'  Nor  does  it  seem  to  me  that  it  would  be  expedient  to  em- 
brace such  cases  as  this.  If  a  lien  were  allowed  on  one  ves- 
sel, for  materials  supplied  for  another,  it  would  have  a  direct 
and  strong  tendency  to  deprive  tbDse  who  had  supplied  labor 
or  materials  for  the  first,  of  the  benefit  of  their  lien.  While 
the  privileged  claims  do  not  exceed  the  price  of  that  part  of  the 
labor  and  materials  obtained  on  credit,  for  or  on  account  of  a 
particular  vessel,  that  vessel  will,  with  rare  exceptions,  afford 
adequate  security.     But  it  would  cease  to  do  so,  if  claims  to 
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an  unlimited  amount,  for  materials  furnished  for  any  number 
of  vessels  could  be  brought  in,  and  if  the  libellant  may  claim 
for  materials  furnished  for  two  vessels  of  the  same  size,  as  in 
this  case,  what  is  to  prevent  him  from  making  a  similar 
claim,  when  the  vessels  are  more  numerous  and  are  of  differ- 
ent sizes  ? 

At  the  same  time,  I  tliink  that  where  materials  are  furnished 
for  two  specific  vessels,  though  the  original  contract  does  not 
appropriate  them  specifically  to  either,  yet  when  they  are 
afterwards  appropriated,  they  may  proporly  be  considered  as 
furnished  for  that  vessel,  in  the  construqtion  of  which  they  are 
used.  The  effect  of  such  a  contract  is,  to  enable  the  builder 
to  elect,  to  which  of  the  two  vessels  he  will  appropriate  them. 
When  he  has  made  that  election  and  actually  appropriated 
them  or  some  part  of  them  to  one  vessel,  I  can  see  no  sound 
reason,  why  it  may  not  be  said  with  truth,  that  they  were  fur- 
nished for  and  on  account  of  that  vessel,  and  so,  that  the  case 
is  within  the  terms  of  the  law. 

My  opinion  therefore  is,  that  the  libellants  have  a  lieu  for 
the  price  of  such  of  their  materials,  as  were  appropriated  to  the 
Kiersage.  The  decree  of  the  District  Court  is  reversed,  and 
the  case  must  be  sent  to  an  assessor  to  inquire  what  materials 
purchased  of  the  libellants  for  the  two  vessels  were  used  in  the 
construction  of  the  Kiersage;  and  for  the  price  thereof  the 
vessel  is  liable.  ^ 

Rand^  for  the  appellants. 

Dana,  contra. 

36* 
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The  Schooner  Friendship,  Haskell,  Claimant 

The  admiraltj  has  jurisdiction  over  petitory  salts. 

A  part  owner  may  sastain  such  a  suit  against  a  merely  frandulent  possessor,  with- 
out joining  the  other  part  owners ;  and  if  they  do  not  appear,  or  object,  and  the 
libeUant  establishes  his  title,  the  Court  will  decree  the  possession  to  him. 

The  case  is  stated. in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  a  petitory  action  to  try  the  title  of  the 
libellant  to  one  half  The  Schooner  Friendship.  It  is  objected 
that  the  Court  has  not  jurisdiction.  But  I  consider  that  ques- 
tion settled  for  this  Circuit  by  the  case  of  The  TiUon^  5 
Mason,  465. 

It  is  also  insisted  that  it  is  admitted  by  the  libel,  that  one 
Peter  Hardy  is  the  lawful  owner  of  one  half  of  the  schooner, 
and  that  he  is  not  before  the  Court  But  he  might  have  ap- 
peared, if  he  had  chosen  to  do  so,  and  the  utmost  effect  of  his 
non-appearance  is,  that  the  Court  might  conclude  that  he  has 
no  desire  to  have  the  claimant  Haskell  deprived  of  the  posses- 
sion of  the  vessel.     The  Valiant^  1  Wra.  Rob.  64. 

Upon  the  proofs,  it  appears,  in  substance,  that  Haskell,  the 
claimant,  obtaii\ed  his  apparent  paper  title  to  one  half  the 
vessel  through  a  forged  bill  of  sale ;  and  that  the  libellant  is 
the  true  and  lawful  owner  thereof.  And  the  question  is, 
whether  the  other  part  owner,  by  failing  to  appear,  can  pre- 
vent his  co-owner  from  trying  his  title  as  against  a  mere 
wrongdoer,  and  having  established  it,  whether  the  Court  will 
not,  as  against  that  wrongdoer,  decree  the  possession  to  the 
libellant.  I  ank  of  opinion  that  it  will  try  the  title,  and  dis- 
possess the  fraudulent  possessor,  even  in  the  absence  of  the 
other  tenant  in  common.  He  has  no  interest  in  this  dispute, 
and  there  is  no  reason  for  requiring  him  to  be  made  a  party  to 


SEPTEMBER  TERM,  1855.  427 


The  LardL 


it  He  may  have  no  wish  to  have  the  possession  changed ; 
for  he  may  be  willing  that  whichever  of  these  parties  may  be 
the  itxjtb  owner  of  a  moiety  should  possess  and  manage  the 
vessel.  But  I  cannot  presume  from  his  mere  silence,  that  he 
desires  a  fraudulent  possession  to  continue,  and  if  be  did,  I 
am  not  prepared  to  admit  that  it  ought  to  affect  the  action  of 
the  Court  If  this  were  a  cause  of  possession,  he,  owning  a 
moiety,  would  have  an  equal  right  to  the  possession  if  he 
chose  to  assert  it  But  it  is  a  petitory  action.  The  decree 
divests  only  the  fraudulent  and  unlawful  possession  of  the 
claimant '  The  real  part  owners  will  stand  wholly  unaffected 
thereby,  as  respects  the  employment  of  the  vessel.  This 
objection. is  overruled. 

The  decree  of  the  District  Court,  establishing  the  title  of 
the  libellant  to  one  moiety  of  the  schooner,  and  decreeing  the 
possession  to  him,  is  affirmed 


The  Larch,  Parebr  Fall,  Claimant 

• 

The  master  has  not  a  lien  on  the  ship,  for  his  advances  and  dishorsements  abroad. 
A  part  owner,  though  ship's  hosbaad,  has  not  a  lien  on  the  share  of  his  tenant  in 

^common  for  advances  and  disbnzsements. 
If  he  had  snch  a  lien  in  eqaitj,  it  would  not  enable  a  Court  of  Admiralty  to  take  an 

account  and  enforce*  it. 

Tms  was  an  appeal  from  a  decree  of  the  District  Court 
which  established  a  lien  on  the  brig  Larch  for  expenditures 
made  by  the  master  and  part  owner.  The  fadts  briefly  were, 
that  Haskell,  being  master  and  owner  of  one  half  of  the  brig, 
contracted,  id  the  autumn  of  1853,  with  hts  co-owner  to  take 
and  employ  her,  on  shares,  in  the  business  of  freighting.    From 
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the  autumn  of  1853  the  brig  was  variously  employed  and  car- 
ried freight.  In  October,  1854,  she  sailed  from  Picton  with  a 
cargo  of  coal,  bound  for  Nantucket,  got  ashore  and  was  found 
to  be  seriously  injured  by  worms.  Being  incapable  of  carrying 
forward  the  cai^o,  it  was  discharged.  The  libellant  was  em- 
ployed till  December  in  getting  the  vessel  off  the  shore  and 
bringing  her  home.  The  libel  was  filed  to  recover  the  expenses 
of  relieving  and  restoring  the  vessel,  and  included  a  great 
variety  of  claims  for  disbursements,  as  well  as  for  the  personal 
services  and  expenses  of  the  libellant 

Curtis,  J.  The  libellant  asserts  a  lien  on  this  vessel  for  his 
disbursements  in  three  capacities,  —  as  master,  as  part  owner 
and  ship's  husband,  and  as  charterer. 

First,  as  master.  The  question  is,  whether  for  disburse- 
ments made  by  the  master  abroad,  he  has  a  lien.  It  is  defi- 
nitely settled  in  England  that  he  has  not.  In  SmUk  v.  Plumfnerj 
1  Barn.  &  Aid.  575,  the  cases  are  reviewed,  and  the  decision 
then  made  is  considered  to  have  fixed  the  law  of  that  country. 
Atkinson  v.  Cotesworthy  3  B.  &  C.  647;  Cfibson  v.  JiiffOy  6 
Hare,  112;  Ab.  on  Sh.  420. 

It  is  said  by  Chancellor  Kent,  (3  Com.  167,)  that  the  ques- 
tion is  still  a  vexed  and  floating  one  in  our  own  maritime  law. 
The  decisions  made  in  the  United  States  are :  — 

1.  That  the  master  has  not  a  lien  on  the  ship  for  his  wages. 
The  Grand  Turk,  1  Paine,  C.  C.  R.  73 ;  Fisher  v.  WUUngj  8 
Serg.  &  R.  118;  Steamboat  Orleans  v.  PhmbuSj  11  Pet  175; 
Willard  v.  Dorr,  3  Mason,  91 ;  PhiUips  v.  The  Thomas  Sccrf- 
tergood^  Gilpin's  R.  1. 

2.  That  he  has  a  lien  on  the  freight  for  his  disbursements. 
Lewis  w,  Hancock  J 11  Mass.  R.  72;  IngersoU  v.  Van  Bokkelin^ 
7  Cowen,  670 ;  s.  c.  5  Wend.  313.  See  also,  Lane  v.  Pewniman^ 
4  Mass.  R.  92;  Shaw  v.  Gookin,  7  N.  H.  R.  19;  NewhaU  v. 
Dunlapi  14  Maine,  R.  183.  And  in  Drinkwater  v.  The  ^ar* 
tan^  Ware's  R.  145,  Judge  Ware  held  that  there  was  no  sound 
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distinction  between  wages  and  disbursements,  and  the  master 
had  a  lien  on  the  freight  for  both. 

3.  In  Gardner  v.  Tfie  New  Jersey^  1  Pet.  Ad.  R.  226,  Judge 
Peters  declared  that  a  master  who  paid  claims  which  were 
liens  on  the  vessel,  became  substituted  in  place  of  the  lien 
creditors,  and  acquired  a  lien  on  the  vessel,  even  though  paid 
in  the  home  port.  He  says,  in  a  note,  the  allowance  to  the 
master  was  not  opposed.  The  allowance  was  out  of  remnants 
in  the  registry.  It  is  to  be  observed  that  Judge  Peters  did  not 
consider  that  the  master  had  a  lien  in  his  own  right,  but  only 
as  succeeding  to  the  privilege  of  creditors  who  had  liens. 
With  great  respect  for  that  eminent  admiralty  judge,  I  do  not 
think  such  substitution  can  be  maintained. 

I  am  not  aware  that  the  general  maritime  law  contains  any 
particular  rules  or  principles  concerning  substitution,  unless 
we  should  except  abandonments ;  and  even  these  cannot  be 
said  to  be  independent  of  the  laws  of  particular  countries,  for 
not  only  their  forms  and  ceremonies,  but  the  cases  in  which 
they  may  be  made,  are  not  alike  everywhere.  In  general,  I 
think  it  is  true,  that  the  question  whether  a  substitution  can 
be  asserted  without  an  actual  assignment  by  the  creditor,  must 
depend  in  Courts  of  Admiralty  upon  the  municipal  law  of  the 
country.  If,  therefore,  it  could  be  maintained,  that  under  the 
Roman  law,  a  master  who  should  pay  a  debt  for  which  the 
vessel  and  owners  were  liable,  would  by  the  mere  force  of 
such  payment  be  substituted  in  place  of  the  creditor,  and  ac- 
quire his  lien,  it  would  not  follow  that  the  same  substitution 
would  be  allowed  by  a  Court  of  Admiralty.  Substitution, 
though  by  a  fiction  of  the  Roman  law  it  is  worked  out  by 
allowing  the  person  paying,  to  act  as  the  attorney  of  the  cred- 
itor, (Pothier's  des  Arrets  &c.,  n.  66-68,)  is  not  a  matter  of 
remedy  merely,  nor  does  it  arise  from  any  law  of  procedure. 
It  is  an  equitable  right,  which  the  law  recognizes  and  gives 
effect  to,  and  unless  that  equity  law,  which  Courts  of  Admi- 
ralty administer,  has  recognized  and  defined  this  right,  those 
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Courts  have  no  p6wer  to  allow  it  To  a  certain  extent,  the 
right  of  substitution  has  been  recognized  and  allowed  in  oar 
equity  law.  But  in  one  particular,  and  that  decisive  of  this 
inquiry,  it  differs  from  the  Roman  law.  By  the  latter,  if  a 
payment  extinguished  the  debt  and  thus  put  an  end  to  the 
security  which  the  creditor  held  for  its  payment,  there  could 
be  no  substitution.  D.  46,  3,  76.  Otherwise,  if  the  security 
was  of  such  a  nature  as  still  to  subsist  after  payment  And 
in  order  to  prevent  the  operation  of  this  principle*  a  fiction  was 
introduced,  according  to  which,  in  certain  cases,  the  creditor 
was  deemed  to  have  sold  his  rights  to  the  person  paying, 
although  in  point  of  fact  it  was  a  true  payment,  and  no  such 
sale  or  assignment  was  made.  Pothier's  Des  Arrets,  &c.,  n. 
66-68;  Domat,  Part  1,  B.  3,  §  6,  n.  9,  (Cashing's  Ed.  n.  1787). 
No  such  fiction  exists  in  our  law.  And  I  consider  it  to  be 
true,  that  when  a  payment  by  a  surety  or  other  third  person 
extinguishes  a  debt,  and  thereupon  the  lien  or  incumbrance 
ceases  to  exist,  there  can  be  no  substitution.  It  is  otherwise 
where  the  legal  title  still  remains  in  the  creditor,  or  where 
from  any  cause  the  security  may  still  subsist  Copis^  v.  Mid' 
dleton^  1  Turn.  &  Russ.  224 ;  Jones  v.  Davids^  4  Russ.  R.  277 ; 
Hodffson  V.  Sliaw^  3  M .  &  K.  183 ;  Wiggin  v.  Dorr^  3  Sum. 
410.  The  dej^t  being  extinguished,  the  lien  is  extinguished 
also,  and  no  right  remains  to  which  the  master  can  succeed. 

A  case  is  stated  by  Emerigon,  (Con.  a  la  Grosse,  ch.  12, 
§  3,  vol.  2,  p.  596,  597,)  against  the  right  of  a  part  owner  who 
pays  privileged  claims,  to  succeed  to  the  privilege  of  work- 
men or  material  men  ;  and  such  is  evidently  his  own  opinion. 
In  the  case  of  The  Skip  Packet,  (3  Mason's  R.  263,  264,)  Mr. 
Justice  Story,  in  reasoning  on  the  duty  of  the  master  to  use 
his  own  funds  rather  than  borrow  on  bottomry,  suggests  a 
possibility,  that  the  master  in  such  a  case  would  have  a  lien 
on  the  ship.  But  it  is  quite  obvious,  that  learned  Judge  did 
not  there  intend  to  express  any  opinion  on  the  point,  and  he 
does  not  cite  the  leading  cases  which  affect  it  (See  3  Kent's 
Com.  168,  note  e.) 
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The  result  of  this  examination  of  American  authorities  is, 
that  it  has  never  been  decided  in  this  country,  that  the  master 
ha»  a  lien  on  the  ship  for  his  disbursements ;  and  that  the  au* 
thorities  bearing  in  that  direction  go  no  further  than  to  assert 
bis  lien  on  the  freight  How  strong  a  bearing  they  have  to 
show  that  he  has  also  a  lien  on  the  ship,  depends  on  the  prin- 
ciples, or  grounds  of  the  lien  which  they  establish,  and  their 
application  to  the  ship  as  well  as  the  freight  Now,  the 
Supreme  Court  of  Massachusetts  in  Lewis  v.  Hancock^  con- 
sider the  right  of  the  master,  as  against  the  owner,  to  collect 
the  freight,  and  reimburse  himself  for  advances,  to  be  the  same 
as  that  of  a  factor  or  consignee  who  has  sold  the  merchandise 
of  his  principal,  and  has  not  yet  received  payment 

And  this  seems  to  be  adopted  by  the  Supreme  Court  of 
New  York,  in  Ijigersoll  v.  Van  Bokkelin.  No  other  ground  is 
stated  in  their  opinion.  This  is  intelligible,  an(l  may  be 
sound ;  but  it  has  no  application  to  the  vessel.  It  proceeds 
on  the  ground,  that  a  promise  has  been  made  to  an  agent  to 
pay  him  a  sum  of  money  on  account  of  a  consideration  com- 
ing from  him  as  agent;  that  his  personal  services,  or  advances, 
or  both,  have  contributed  to  that  consideration ;  and  his  prin- 
cipal cannot  interpose  and  prevent  the  performance  of  that 
promise  to  the  agent,  to  the  injury  of  the  agent. 

In  the  Court  of  Errors,  the  chancellor  in  his  opinion,  declares 
that  the  lien  on  the  freight  is  incident  to  the  lien  on  the  ship ; 
and  being  met  with  the  difficulty,  that  it  is  settled  law  that 
there  is  no  lien  on  the  ship  for  wages,  he  declares  that  there 
is  also  no  lien  on  the  freight  for  wages,  because  they  are  due 
by  a  personal  contract  with  the  owner,  by  which  the  master 
can  well  enough  provide  for  his  own  security,  without  the  aid 
of  a  lien.  I  concur  in  opinion  with  Judge  Ware  in  Drink' 
wcUer  V.  The  Spartan^  that  this  distinction  is*  unsound.  Indeed, 
if  the  lien  on  freight  money  is  like  the  right  of  a  factor,  on 
what  ground  shall  he  exclude  the  compensation  for  the  mas- 
ter's services,  by  the  aid  of  which,  that  money  is  earned  ?    And 
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as  to  the  ability  of  the  master  to  protect  himself  against  the 
insolvency  of  the  owner  during  his  absence  abroad,  it  is  diffi- 
calt  to  perceive  how  it  is  greater  in  case  of  wages,  than  dis- 
bursements ;  and  it  would  seem  from  the  passage  of  the  Act 
of  7  and  8  Vict.  ch.  112,  that  experience  had  shown  the  prac- 
tical necessity  in  England,  of  protecting  wages  rather  than 
disbursements ;  since  that  Act  has  enabled  masters  to  sue  in 
rem,  for  their  wages,  in  case  of  the  bankruptcy  or  insolvency 
of  the  owner. 

To  allow  to  a  master  a  lien  on  the  ship  for  his  advances 
abroad,  is  not  unattended  with  practical  objections.  It  would 
put  into  his  hands  the  means  of  acting  directly  against  the 
title  and  interest  of  his  owner  in  distant  ports,  where  the 
owner  had  no  representative  but  himself,  even  to  the  extent 
of  procuring  a  judicial  sale  of  the  vessel  to  satisfy  those  ad- 
vances. And  if  the  lien  were  a  true  common  law  lien,  a 
right  of  detention,  it  would  prevent  the  owner  from  displacing 
him  abroad,  however  great  his  misconduct  might  be,  without 
yielding  to  claims  which  could  not  be  properly  investigated 
there,,  or  would  occupy  an  inconvenient  length  of  time  in  their 
investigation. 

But  I  do  not  feel  at  liberty  to  go  into  such  considerations 
on  such  a  question,  as  I  have  had  occasion  repeatedly  to 
declare.     (See  The  Kiersage,  ante,  p.  421.) 

A  lien  being  an  exception  to  the  general  rule,  which  enti- 
tles all  creditors  to  participate  equally  in  all  the  property  of 
their  debtor,  and  a  maritime  lien  being  also  a  jtis  in  re,  which 
goes  with  the  thing  into  the  bands  of  purchasers  and  so  is 
embarrassing  to  commerce,  it  is  stricii  juris;  must  be  derived 
from  some  provision  of  positive  or  customary  law,  which 
clearly  confers  it  in  the  case  in  judgment ;  and  it  cannot  be 
made  out  by  way  of  argument  from  analogy,  nor  from  consid- 
erations of  convenience.  Such  considerations  are  for  the  leg- 
islator alone. 

I  am  unable  to  find  any  rule,  either  of  the  common  or 
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maritirae  law  of  this  conntry,  creating  such  a  lien.  JL  is 
true,  the  maritime  laws  of  the  continental  States,  allow  the 
master  a  privilege  on  the  vessel,  even  for  his  wages.  But  the 
maritime  law  of  England,  from  which  we  derive  nearly  all 
our  own,  has  been  much  more  sparing  in  the  allowance  of 
privileged  liens,  than  the  law  of  the  continent.  Though  our 
maritime  law  is  not  necessarily  identical  with  that  of  Eng- 
land, and  has  been  modified  in  important  particulars  by  our 
own  usages,  yet,  so  far  as  I  know,  not  in  this  particular;  and 
I  know  not  on  what  ground  I  should  be  authorized  to  declare, 
that  while,  by  the  maritime  law  of  England,  the  master  has 
no  lien  on  the  ship  for  his  wages  or  advances,  by  the  mari- 
time law  of  the  United  States,  he  has  a  lien  for  his  advances, 
though  not  for  his  wages. 

I  desire  to  be  understood,  as  not  intending  to  question  the 
correctness  of  the  decisions,  that  the.  master  has  a  right,  as 
against  the  owner,  to  collect  enough  of  the  freight  to  reim- 
burse himself  for  his  advances.  I  express  no  opinion  thereon. 
I  do  not  think  they  have  any  just  bearing  on  the  question 
before  me.  An  assumption  that  because  he  has  this  right,  he 
also  has  a  lien  on  the  ship,  is  wholly  inadmissible,  in  my  judg- 
ment. The  distinction  between  equitable  rights  to  have  the 
freight  of  a  ship  applied,  to  pay  the  expenses  incurred  in  earn- 
ing it,  and  a  lien  on  the  ship  itself,  is  clear.  The  cases  on 
this  subject  are  collected  and  reviewed  by  the  Vice- Chancellor 
in  Green  v.  Briggs,  6  Hare,  395. 

The  next  question  is  whether  the  libellant  had  a  lien  as 
pcurt  owner  and  ship'^  husband.  I  do  not  propose  to  go  into  a 
critical  examination  of  the  cases,  beginning  with  Doddington 
Y.JBallet,  1  Ves.  497,  where  Lord  Hardwicke  held  in  favor  of 
the  lien,  and  Ex  parte  Harrison,  2  Rose,  76,  and  Ex  parte 
Yaungi  lb.  78,  n.,  where  Lprd  Eldon  overruled  Doddington  v. 
HaUet.  (See  also,  9  Ves.  &  Bea.  242.)  That  the  latter  de- 
cision is  the  law  of  England,  I  take  to  be  clear.  There  has 
been  som^pdiversity  of  decision  in  this  country;  but  I  think  it 
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by  proceeded  from  ^versity  m  tbe  vie^s  taken  of  tbe  plir- 
ticular  facts  of  the  ca^es,  rather  than  from  any  real  difle^eiice 
in  principles.  That  the  owners  of  a  vessel  may  be  copartners 
in  respect  to  that  as  well  as  any  other  property,  atid  that  wiien 
tbey  are  so,  each  has  a  lien,  cannot  be  ckmbted.  Bot  "wiiere 
no  such  special  relation  ^exists,  where  tbey  afre  merely  part 
owners,  and  as  snch  tenants  in  common,  that  o»e  has  iio  lien 
on  the  share  of  another  for  advances,  I  believe  to  be  equally 
dear.  And  when  this  distinction  is  attended  to,  tbe  diversity 
between  tbe  cases  is  fnncb  lessened,  if  it  be  not  entirely  re- 
moved. Nicoll  V.  Mufnfard^  4  Johns.  Ch.  R.  526;  s.  o.20 
Johns.  611 ;  Patton  v.  The  Randolph^  Gilpm^s  R.  467 ;  Greene  v. 
Briffffs,  6  Hare,  895 ;  Lamb  v.  Durante  12  Mass.  B.  54 ;  Merrill 
V.  BartleU^  6  Pick.  46 ;  Braden  v.  Oardnery  4  lb*  466 ;  JFVeiirA 
v.  Price,  24  lb.  14 ;  8  Kent's  Com.  41 ;  Stoiy  on  Part  584. 
There  is  no  gronnd  for  maintaming  in  this  case  that  these 
persons  were  partners.  As  owners  of  tfce  vessel  merely  tbey 
were  not  so.  The  a^eement  to  ran  the  v^essel  on  sbaires,  did 
not  make  them  partners.  Webb  v.  Pierce,  1  Cards,  111,  and 
•cases  there  cited.  Nor  had  tbe  libellant  any  lien  on  the  vessel 
as  ship's  husband.  Ez  parie  Young j  2  Ve^.  &  Beames,  342; 
Story  on  Part.  §  433.  . 

There  is  another  view  of  this  subject  which  would  be  fatal 
to  tbe  jurisdiction  of  this  Court  If  it  were  admitted  that  a 
^Urt  <awner  was  in  equity  entitled  to  a  lien  on  the  vessel,  for 
what  should  prove  to  be  due  to  him  on  taking  an  account,  Jt 
would  not  follow  that  a  Court  of  Admiralty  could  take  that 
(account  and  enforce  tbe  lien.  It  is  Bot  one  of  those  maritime 
4ien8  which  are  peculiarly  witbtn  tbe  jurisdiction.  (See  tbe 
case  of  The  Young  MechaniCj  ante,  p.  404.)  And  a  Court  of 
Admiralty  has  not  jurisdiction  to  take  an  account  between 
.part  owners.  (See  Kellum  v.  Emerson,  ante,  p.  79,  and  cases 
•there  cited.)  In  this  case,  before  it  could  be  ascertained, 
what,  if  any  thing  is  due  to  tbe  libellant,  an  account  must  be 
taken  not  only  of  his  advances,  but  of  the  gross  Earnings  of 


SEPTEMBER  TERM,  1855.  43d 

The  LarclK 

the  vessel,  and  the  oharges  and  deductions  therefrom  under 
the  coDtract  to  run  the  vessel  on  shares.  In  my  opinion,  the 
Ck)urt  has  not  jurisdiction  to.  take  such  an  account  in  order  to 
enforce  what  is  termed,  in  a  Court  of  Chancery,  a  lien,  but 
which  is  in  truth  merely  an  equity^  worked  out  through  a  con- 
structive trust  which  is  a  creature  of  that  Coott. 

Some  FeliaBce  was  placed  on  the  fact,  that  the  libellaut  was 
in  possession  of  the  vessel.  But  I  do  not  think  the  mere  pos- 
session of  one  tenant  in  common  can  give  hirn  any  rigiits 
adverse  to  his  co-tenant.  Ez  parte  Machel^  2  Ves.  &  Bea. 
216 ;  s.  c.  1  Rose,  447. 

As  charterer,  merely,  the  Ubellant  has  no  lien.  Indeed,  it 
has  not  been  attempted  by  his  counsel  to  inaintain  his  claim 
on  this  ground,  for  he  admits  that  before  the  expenses  in 
question  had  been  incurred,  the  vessel  had  become  incapable 
of  performing  the  service  for  which  she  was  chartered,  and 
that  the  advances  ought  not  to  be  considered  as  made  by  the 
Ubellant  in  the  character  of  charterer,  but  of  master  or  part 
owner. 

The  decree  of  the  District  Comrt  is  reversed,  and  the  libel 
disilhissed. 

ButleTy  for  the  appellant* 

&  Fessend^n%  contra. 
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Tab  United  States  vs.  Ten  Thousand  Cigars. 

Under  the  24th  section  of  the  Collection  Act  of  1799,  (1  Statnties  at  Large,  646,)  an 
importation  without  a  manifest  is  complete,  when  the  goods  are  brought  within 
the  limits  of  a  port  of  entry,  with  the  intention  of  landing  them  there,  and  no  mani- 
fest of  them  has  been  made  out.  The  forfeiture  is  not  sared  bj  making  a  mani- 
fest after  the  arrival  of  the  vessel  within  such  a  port,  though  before  it  is  demanded 
hy  an  officer  of  the  customs. 

Under  the  same  section,  the  master  who  takes  goods  on  board  without  any  bill  of 
lading  or  invoice,  with  the  intention  to  smuggle  them  or  duly  enter  them  as  he 
may  elect,  must  be  deemed  the  consignee,  though  the  goods  were  to  go  to  the  ose 
of  a  third  person. 

The  case  is  stated  in  the  opinion  of  the  Conrt. 

Curtis,  J.  This  libel  of  information  was  filed  in  the  Dis- 
trict Court,  founded  on  a  seizure,  made  by  the  collector  of  the 
customs  for  the  port  of  Portland,  of  a  quantity  of  cigars, 
alleged  to  be  forfeited  for  a  violation  of  the  24th  section  of  the 
Collection  Act  of  1799,  (1  Stat  at  Large,  646).  The  District 
Court  having  decreed  a  forfeiture,  the  claimant  appealed. 

The  evidence  satisfactorily  shows  that  these  cigars  were 
put  on  board  in  Cuba,  with  the  expectation  that  the  master 
would  smuggle  them,  and  deliver  them  to  one  Davis,  at  Port- 
land, the  port  of  destination  of  the  vessel ;  that  they  were 
not  shipped  under  any  bill  of  lading,  or  accompanied  by  any 
invoice;  that  after  the  vessel  arrived  at  the  wharf  in  Port- 
land, and  a  custom-house  officer  came  on  board,  the  master, 
for  the  first  time,  entered  them  on  the  manifest. 

The  24th  section  of  the  Collection  Act  provides,  "  That  if 
any  goods,  wares,  or  merchandise,  shall  be  imported  or 
brought  into  the  United  States,  in  any  ship  or  vessel  what- 
*  ever,  belonging  in  whole  or  in  part  to  any  citizen  or  citizens, 
inhabitant  or  inhabitants,  of  the  United  States,  from  any 
foreign  port  or  place,  without  having  a  manifest,  or  manifests, 
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on  boaid,  agreeably  to  the  directions  of  the  foregoing  section, 
or  which  shall  not  be  included  or  described  therein,  or  shall 
not  agree  therewith  ;  in  every  such  case  the  master,  or  other 
person  having  the  charge  or  command  of  such  ship  or  vessel, 
shall  forfeit  and  pay  a  sum  of  money  equal  to  the  value  of 
such  merchandise  not  included  in  the  manifest  or  manifests, 
and  all  such  merchandise  not  included  in  the  manifest,  be- 
longing or  consigned  to  the  master,  mate,  officers,  or  crew  of 
^ch  ship  or  vessel,  shall  be  forfeited." 

'The    next    precedinl^  section,  which  is  thus  referred  to, 
directs  the  manner  in  which  the  manifest  shall  be  made,  and 
the  particulars  it  shall  contain.     The  pext  following  section, 
(25th,)  requires  the  master,  on  his  arrival  within  four  leagues 
of  the  coast,  upon  demand  by  any  officer  of  the  customs  first 
coming  on  board,  to  exhibit  a  manifest  or  manifests  of  the 
cargo ;  and  the  36th  section  inflicts  a  penalty  for  the  failure 
80  to  do.     It  was  argued,  in  behalf  of  the  United  States,  that 
these  sections  show  it  was  the  duty  of  the  master  to  complete 
his^ianifest,  before  arrival  within  four  leagues  of  the  coast. 
This  may  be  so ;  and  at  all  events,  he  incurs  a  penalty,  if,  in 
consequence  of  his  not  having  completed  his  manifest,  he 
fails  to  comply  with  the  demand  described  in  |^e  25th  sec- 
tion.    But  under  the  24th  section,  the  question  is  not  whether 
the  master  has  done  his  entire  duty  as  to  making  and  exhibit- 
ing a  manifest,  and  giving  a  copy  thereof,  but  whether  goods 
have  been  imported  tMto  the  United  States^  without  having 
cuch  a  manifest  thereof  on  board,  as  is  described  in  the  93d 
flection.     And  I  am  of  opinion  that  this  case  is  within  this 
prohibition.     The  vessel  had  arrived  within  the  limits  of  the 
port  of  Portland,  which  was  her  port  of  destination  and  entry, 
where  these  cigars,  as  well  as  the  residue  of  her  cargo,  were  to 
be  landed.     An  importation  is  complete  when  the  goods  are 
brought  within  the  limits  of  a  port  of  enti^,  with  the  intention 
of  unlading  them  there.     United  States  v.   VoweU,  5  Cranch, 
368 ;  Arnold  v.  United  States^  9  Cranch,  104 ;  Broum  v.  Maryland^ 
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12  Wheat  453 ;  Meredith  v.  UnUed  Slates,  13  Pet  494 ;  Harrison 
V.  Vose,  9  How.  381 ;  United  Slates  v.  Lpman,  1 M ason,499.  These 
cigars  were  therefore  "  imported  or  brought  into  the  United 
States,  from  a  foreign  port  or  place,  without  having  a  manifest 
on  board ; "  and  as  the  vessel  is  admitted  to  have  belonged  to 
citizens  of  the  United  States,  the  forfeiture  was  incurred,  if 
they  were  "  consigned  to  the  master,"  within  the  meaning  of 
the  act  There  was  no  regular  consignment  of  the  goods, 
made  by  a  bill  of  lading  and  invoice ;  but  it  cannot  be,  that 
the  omission  of  these  documents  sav8s  the  goods  from  for- 
feiture. All  that  is  required  is,  that  the  master  should  in  fact 
be  the  consignee.  By  what  means  he  is  made  so  is  not 
material  It  is  argued  that  Davis,  for  whose  use  it  is  sup- 
posed the  cigars  were  to  go,  and  not  the  master,  was  the  con^ 
signee.  But  it  does  not  make  Davis  the  consignee,  that  the 
cigars  were  for  his  use.  He  had  no  title  to  them  under  which 
he  could  have  received  and  entered  them  at  the  custom-honse ; 
nor,  indeed,  under  which  he  could  have  exercised  any  control 
over  the  property,  save  through  the  permission  and  acts  ofthe 
master.  The  latter  had  the  entire  possession  and  control  of 
the  property,  on  its  arrival,  and  he  alone  can  be  deemed  the 
consignee.  His  own  account  of  the  transaction  is,  that  he 
did  not  promise  the  shipper  to  sipuggle  them ;  that  bis  final 
intention  was  not  to  do  so ;  and,  accordingly,  he  entered  them 
on  the  manifest  He  had  the  possession  and  control  there- 
fore, not  merely  as  master,  for  their  transportation  and  the 
collection  of  freight,  but  for  their  entry  here,  or  their  delivery 
to  Davis  unlawfully,  as  he  should  elect  He  must  be  deemed 
ihe  consignee  within  the  meaning  of  the  act  ' 

The  decree  of  the  District  Court  ia  affirmed. 

Rand,  for  the  claimant  and  appellant 

Shepkpi  District- Attorney,  contra. 
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Joseph  W.  Clarke  vs.  Hastings  Strickland  et  aL 

• 

Whether  an  uninhabited  township  of  land,  owned  in  severalty  by  different  pro> 
prietoTSy  was  rightfully  incladed  in  a  tax  Act,  which  made  no  provision  for  a 
vahiation  of  the  land  of  the  different  owners,  and  an  apportionment  of  the  tax 
as  is  reqoired  by  the  Constitation  of  the  State  of  Maine.    Ait.  9,  ^  8.     Qutere. 

If  the  tax  was  legal  and  the  land  forfeited  for  the  non-payment  of  the  same,  the  for- 
feitore  was  waived  by  the  levy  of  another  tax,  after  the  title  of  the  State  had  be- 
come perfect  under  the  forfeiture. 

A  subsequent  Act  of  the  legislature,  giving  further  time  for  the  payment  of  the  tax, 
was  also  a  waiver  of  the  forfeiture,  at  least  so  far  that  a  title  under  a  tax  sale  must 
be  made  under  this  law. 

If  the  county  commissioners,  in  levying  a  tax,  assess  a  laiger  sum  than  is  granted 
by  the  legislature,  it  renders  the  whole  tax  void. 

All  the  proceedings  directed  by  statute  for  enforcing  a  forfeiture  must  be  strictly 
followed. 

The  treaisurer,  in  advertising  the  delinquency  it^  this  case,  gave  as  the  sum  due  the 
whole  amount  including  the  county  tax.  This  was  a  fatal  defect  in  the  proceed- 
ings.   The  county  tax  being  illegal,  was  not  due. 

The  land  agent  is  directed  to  sell  the  land,  and  he  sold  all  the  right,  title,  and  inter- 
est of  the  State  in  and  to  the  land.  This  is  a  different  thing  from  the  sale  of  the 
land  itself. 

This  was  a  suit  to  recover  a  certain  tract  of  land,  part  of 
number  2,  range  12  west  from  the  east  line  of  the  State, 
in  the  county  of  Piscataquis,  particularly  described  by  metes 
and  bounds  in  the  writ  It  was  admitted  for  the  purpose  of 
this  hearing  that  the  demandant's  title  was  good,  unless  it 
had  been  divested  by  a  forfeiture  to  the  State,  and  by  a  legal 
sale  for  non-payment  of  taxes.  The  forfeiture  claimed  was 
for  the  non-payment  of  the  tax  to  the  State  and  county,  for 
the  years  1842,  1843,  and  1844.  By  the  Revised  Statutes, 
oh.  14,  §  d,  if  any  taxes  imposed  by  the  legislature  on  any 
township,  or  tract  of  land  not  taxable,  by  the  assessors  of  any 
town  or  organized  plantation  are  not  paid  within  four  years 
from  the  passing  of  ihe  Act  making  the  assessment,  the  land 
shall  become  forfeited  to  the  State.   • 
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The  case  was  argued  by  Eotae^  for  the  plaintiff,  and  Shep- 
fey,  for  the  tenant  The  opinion  of  the  Coort  was  delivered 
by  Ware,  District  Judge. 

The  first  objection  urged  for  the  demandant  against  the 
tenant's  title  is,  that  this  township  is  not  rightfully  included  in 
these  tax  Acts.    They  purport  to  levy  a  tax  on  "  cities^  tovnis, 
plantations,  and  other  places,**  and  one  sixth  of  the  tax  is  to 
be  assessed  by  the  assessors  on  polls.     As  this  was  an  unin- 
habited township,  it  had  no  assessors,  by  whom  the  tax  could 
be  assessed,  and  no  polls,  on  which  it  could  be  imposed.     If, 
however,  the  difficulty,  with  regard  to  the  capitation  tax  could 
be   overcome,  another  remains  not  so  easy  to  bQ  removed. 
The  township  belonged  to  several  owners,  not  owning  in  com* 
mon,  but  holding  in  severalty,  and  by  the  constitution  of  the 
State,  Art.  9,  §  8.     ^<  All  taxes  on  real  estate  assessed  by  the 
authority  of  the   State  sljall   be  apportioned  and  assessed 
equally,  according  to  the  just  value  thereof."     But  in  this 
township,  there  were  no  assessors,  by  whom  the  valuation 
could  be  made,  and  no  mode  of  making  a  valuation  and  ap- 
portionment is  provided  by  the  law,  so  that  the  tax  must  be 
levied  on  all  the  different  proprietors  pro  rcUOj  accoMing  to  the 
quantity  owned  by  each,  without  regard  to  the  relative  value 
of  the  different  lots,  though  there  might  probably  be  a  wide 
difference  in  this  respect  between  them.     Oa  this  ground  it  is 
contended  that  by  the  true  construction  of  these  tax  Acts, 
taking  the  constitution  for  our  guide  in  interpreting  them,  they 
do  not  extend  to  and  include  uninhabited  townships  and  tracts 
of  land  owned  by  different  proprietors  in  severalty,  as  this  was; 
but  that  when  the  Acts  mention  cities,  towns,  plantations,  and 
other  places,  these  last  descriptive  words  must  be  confined  to 
places  ejusdem  generis^  that  is  to  places  that  have  a  municipal 
organization,  so  far  at  least  as  to  have  assessors,  by  whom  the 
tax  can  be  constitutionally  apportioned. 

The  question  thus  raised,  is  evidently  one  of  much  practical 
importance,  and  as  it  appesurs  to  me  of  nd  inconsiderable  deli- 
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cacy,  but  as  it  involves  a  construction  of  the  constitution  and 
statutes  of  the  State,  it  is  more  fit  to  be  submitted  in  the 
first  instance  to  the  State  tribunals  than  to  this  Court,  and  as 
it  is  not  deemed  necessary  to  be  decided  in  this  case,  it  is 
passed. 

In  the  second  place  it  is  contended,  that  if  there  has  been  a 
forfeiture,  it  has  been  waived  by  the  State. 

If  there  has  been  a  forfeiture,  it  was  for  the  non-payment  of 
the  taxes  assessed  in  the  years  1842,  1843,  and  1844,  and  in 
each  case,  it  became  perfect  in  four  years  from  the  time  when 
the  taxes  were  respectively  levied.  But  the  State  continued 
to  levy  and  assess  taxes  on  this  land,  after  the  time  when 
their  title  is  supposed  to  have  become  perfect  by  forfeiture. 
It  is  not  the  practice  of  the  State  to  impose  a  tax  on  its  own 
property.  Such  an  act  would  amount  only  to  an  unmeaning 
and  expensive  formality,  so  far  as  the  tax  was  for  the  benefit 
of  the  State.  It  is  argued  therefore,  that  the  imposition  of 
a  tax,  after  the  supposed  forfeiture,  affords  a  conclusive  pre- 
sumption, either  that  there  had  been  no  forfeiture,  or  if  any 
had  accrued,  that  it  was  waived  and  remitted,  otherwise  it  is 
said,  that  we  must  suppose  it  to  have  been  the  intention  of  the 
State,  to  extract  from  the  former  owners  of  the  land,  a  tax 
levied  after  they  had  been  divested  of  their  title  and  it  had 
become  invested  in  the  State  itself,  an  imputation  on  the 
good  faith  of  the  State,  equally  indecent  and  untrue. 

In  reply  it  is  said,  that  this  very  question  was  before  the 
Supreme  Court  of  the  State,  in  the  late  case  of  Hodgdon  v. 
Wright,  36  Maine  Rep.  327,  and  that  it  was  there  decided  that 
in  such  a  case  there  was  no  waiver  of  the  forfeiture.  I  do 
Bot  understand  the  decision^  precisely  as  it  is  understood  by 
the  tenants  counsel.  The  language  of  the  court  is :  "  The 
State  does  not  appear  to  have  insisted  on  forfeitures,  wlien  it 
could  obtain  payment  without  Such  a  course  of  proceeding 
(that  is,  the  levy  of  a  tax  after  a  forfeiture),  might  perhaps  be 
properly  considered  as  a  pledge  that  the  owner  would  be  per- 
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mitted  to  redeeat"  If  it  was  siieh  a  pledge,  U  appeai9  to  voa 
to  be  nothing  le99  than  a  remission  of  tbe  forfeUore,  or  if  not 
an  unqualified  lenaission^  at  least  aa  engagement,  that  it 
should  not  be  enfocced  without  further  proceedingar  and 
notice. 

The  legislature,  it  seems  to  roe  so  ta  ba^e  vaderstood  it. 
The  Act  of  August  lOtb,  1848,  cbap.  .65,.  directs  the  treasurer  , 
of  the  State,  within  sixty^  days  after  tbe  approval  of  this  Act, 
to  publish  a  list  of  all  tracts  of  land  forfeited  to  the  State,  for 
tbe  non*payment  of  taxes,  specifying  tbe  amou»t  of  taxes  due 
on  each,  and  the  tttBC  allowed  by  this  Act  to  pay  the  same,  ia 
certain  newspapers  named  in  the  Aet  The  second  sectioa 
authorizes  the  owner  of  laud  that  had  before  become  forfeited, 
to  pay  into  the  treasury  the  tax  aikd  other  charges  before  the 
first  day  of  tbe  ensuing  March,  and  provides  that  the  treasujr* 
er's  receipt  shall  diseharge  the  land.  The  third  section  di* 
lects  the  tr^eisnrer,  to  furnish  the  land  agent  with  a  Ust  of  all 
traets  and  townships  of  land,  that  had  been  advertised  ac* 
cording  to  the  direolioo  of  the  first  section,  with  the  amount  of 
tax,  and  charges  thereon,  who  within  sixty  days,  shall  sell  the 
same,  after  giving  notice  of  the  time  of  sale  for  three  weeks  in. 
the  manner  pointed  out  by  the  Act 

This  Act  appears  to  me  to  be  a  complete  waiver  of  all  prior 
forfeitures,  and  includes  the  land  now  in  controversy.  By  a 
compliance  with  its  terms,  the  owner  becomes  perfectly  rein- 
stated in  his  former  right&  The  land  may  again  beoonoe  for- 
feited by  a  non-com fdianee  with  its  lermsk  If,  however,  it  be 
considered  as  a  conditional  and  not  aa  absolute  waiver  and 
remission,  and  so  the  title  in  this  case  he  considered  ultimately 
to  rest  on  the  old  forfeiture,  it  will  stilt  remain  true,  that  what^ 
ever  title  the  tenant  derived  from  the  sale  must  have  its  foua- 

« 

dation  in  this  law,  because  it  was  under  the  authority  of  this, 
that  the  sale  was  made. 

The  counsel  for  the  demandant  contends,  that  the  proceed^ 
ings  of  the  State  authorities  to  enforce  the  forfeiture  were  not 
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hi  oaoformity  with  Hbe  law,  but  were  in  some  respects  fataUy 
defective,  so  that  either  no  title  passed  to  the  pnrchaser,  or  if 
any,  only  a  defective  title,  which  was  liable  to  be  extinguished 
by  the  repayment  or  tender  of  what  the  purchaser  paid,  and 
it  was  admitted  that  such  a  tender  had  been  made» 

One  objection  to  the  proceedings  of  the  State  authorities  is, 
to  the  treasurer's  advertisement.  He  is  directed  to  specify  in 
iiis  adveitisement  the  amount  of  tares  due,  and  fae  gave  as  the 
sum  the  whole  amount,  including  the  State  and  county  tax. 
But  in  each  year  the  County  Commissions^  made  an  overlay, 
and  assessed  an  amount  beyond  the  grant  of  the  legislature. 
The  tax  granted  in  1S43  was  f^Sfi2&j  that  assessed  by  the 
County  Commissioners  was  $3,631.S2;  in  1843,  the  .tax  author- 
ized was  f  3,000,  that  assessed  was  $3,076.32 ;  and  in  1844  the 
authorized  tax  was  $3,560,  and  that  assessed,  $3,591.34.  The 
assessors  of  towns  and  plantations  are  atrthorized  to  make  an 
bvetlay  to  an  amount  ncrt  exceeding  five  per  cent,  lyit  no  such 
pow^  is  intrusted  to  the  County  Comnnssioners.  AH  the 
authority  they  had  for  levying  any  tax  was  derived  from  the 
'stattftes,  and  these  limited  thenx  to  the  precise  amounts  named 
in  the  respective  Acts.  The  additional  tax  imposed  by  them 
was  an  excess  of  power  that  tendered  the  whole  tax  void,  so 
tfaat^he  State  tax  was  all  that  was  legally  doe.  Such  is  the 
settled  rule  of  jurisprudence,  ^etson  v.  Kemptany  13  Mass. 
IL  272 ;  Libby  v.  BurfAam^  15  lb.  144 ;  Toyner  v.  T^emont, 
'8  Cush.  569.  The  object  of  requiring  the  treasurer  to  name 
(the  -sum  due  is,  to  give  notice  to  the  owners  of  what  they 
liave  to  pay  to  redeem  their  land,  and  the  stating  in  the  adver- 
tisement a  fttlse  sum  is  equivocal  to  giving  no  notice.  It  is 
insisted  by  the  counsel  for  the  plaintiff,  that  this  is  a  fatal  de- 
fect in  the  proceedings,  that  renders  the  defendant's  title  void. 
And  the  Court  is  of  this  opinion. 

Another  objection  is,  that  the  land  agent,  by  his  advertise^ 
ment,  and  sale  pursuant  to  it,  advertised  and  sold,  not  the  land 
itself,  but  all  the  right,  title,  and  interest  which  the  State  had 
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in  and  to  the  land.  The  language  of  the  Act  of  1848  is :  — 
^  The  treasarer  shall  famish  the  land  agents  with  a  list  of 
all  the  tracts  and  townships  oflandj  which  have  been  advertised 
as  is  provided  in  this  Act,  &c.  And  the  land  agent  shall  sell 
the  same  at  auction,"  &c.,  —  that  is,  he  shall  sell  the  tracts  or 
townships  of  land,  and  not  the  right  or  interest  which  the 
State  has  in  them.  These  are,  or  at  least  may  be,  very  differ- 
ent. The  interest  of  the  State  may  be  the  land  itself,  or  it 
may  be  a  lien  upon  it  for  what  is  due  to  the  State  for  taxes. 
Rev.  Stat.  ch.  14,  §  2. 

It  is  a  familiar  principle  of  jurisprudence,  applicable  to  such 
cases,  that  he  who  would  defend  a  tax  title  must  be  prepared 
to  show  that  all  the  requirements  of  the  statute,  which  provide 
a  forfeiture  and  sale  of  any  land  for  the  non-payment  of  taxes, 
have  been  strictly  complied  with.  Such  titles,  by  which  pro- 
prietors are  deprived  of  their  property  usually  for  a  mere  firac- 
tion  of  i^  value,  and  often  by  surprise  and  without  their 
knowledge,  are  not  favored  by  the  law.  And  therefore,  as  was 
observed  by  Chief  Justice  Whitman,  {Bravm  v.  Weazicj  25 
Maine  Rep.  362,)  ^'  Great  strictness  is  to  be  required,  and  it 
must  appear  that  the  provisions  of  the  law  preparatory  to  and 
authorizing  such  sales  have  been  punctiliously  complied  with ; " 
and  he  proceeds  to  commend  the  counsel  for  their  astu^ness, 
in  scrutinizing  the  proceedings  of  the  officers  in  that  case. 

But  this  last  objection  is  hardly  open  to  the  criticism  of  be- 
ing inter  apices  jvris.  It  rests  on  a  substantial  foundation  of 
justice  and  equity.  The  fourth  section  of  the  Act  of  1842, 
provides  that  the  owner  of  the  lands  at  any  time  within  four 
years  after  the  sale,  on  producing  evidence  to  the  treasurer  of 
his  ownership,  shall  be  entitled  to  receive  back  the  balance  of 
the  price,  for  which  the  land  was  sold,  after  deducting  the 
taxes  and  other  charges.  He  has  therefore,  an  equitable  right 
before  his  titte  is  extinguished,  to  have  the  land  sold  on  the 
most  favorable  conditions,  being  interested  in  the  surplus.  A 
sale  of  the  right,  title,  and  interest  of  a  party,  naturally  sug- 


SEPTEMBER  TERM,  1855.  445 

Clarke  r.  StricU«nd  tt  al. 

gests  to  bidders  a  clouded  title ;  it  implies  a  doabt  of  the  vendor 
as  to  the  extent  of  his  interest,  and  cannot  be  expected  to  sell 
for  so  mnch  as  would  be  given  for  the  land  itself.  In  the 
present  case,  the  price  paid  by  the  purchaser  was  only  the 
exact  amount  of  the  taxes  and  charges. 

The  opinion  of  the  Court  is,  that  the  demandant  is  entitled 
to  recover. 

VOL.  n.  38 
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XJnitei)  States  vs.  James  H.  Armstbonq. 


Though  malice  is  not  presumed  merely  ttom  the  fact  of  killing,  yet  the  drcmn- 
stonces  attending  the  homicide  may  be  such  that  the  law  deems  it  malidoiu. 

When  the  extenuating  drcumstanee  can  be  apprehended  by  the  Court,  it  is  their 
duty  to  declare,  as  matter  of  law,  whether  it  is  sufficient  to  mitigate  the  oflence ; 
but  when  the  case  is  such  that  the  Court  cannot  foresee  what  the  jury  may  find 
the  provocation  was,  only  a  general  and  hypothetical  instruction  can  be  giTeo. 

That  general  instruction,  in  this  case,  was,  that  if  the  prisoner  struck  a  fatal  blow 
with  a  deadly  weapon,  it  was  not  every  actual  assault  which  would  extenuate  the 
offence.  The  proyocation  must  be  such  as  to  account  for  the  act  by  reason  of 
the  infirmity  of  human  passions  in  men  in  general,  and  without  attributing  to  the 
prisoner  a  cruel  and  relentless  disposition. 

If  the  prisoner  relies  on  an  assault  by  the  deceased,  as  extenuating  his  crime,  he 
must  show  such  assault  by  some  satisfactory  evidence ;  the  juiy  have  no  right  to 
conjecture,  without  evidence,  that  it  may  have  been  made. 
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There  u  no  Act  of  Congreas  which  makes  pnnisliable  an  anlawfdl  stroke  on  the 
sea,  without  malice,  followed  by  death  6n  shore.  Bat  the  guilty  person  may  be 
conyicted  of  an  assault  with  a  dangerous  weapon. 

The  prisoner  was  indicted  for  the  murder  of  William 
Thompson,  by  wilfully  and  maliciously  striking  him  on  the 
head  with  a  hatchet,  while  on  the  high  seas,  on  board  a  vessel 
of  the  United  States  called  the  bark  Kelly,  of  which  wound 
Thompson  afterwards  died  on  shore  within  the  United  States. 

It  appeared  in  evidence,  that  Thompson  was  mate,  and  the 
prisoner  cook  of  the  bark ;  and  that  early  in  the  morning  of 
the  22d  day  of  July,  1855,  some  words  passed  between  the 
mate  and  the  cook  in  consequence  of  the  failure  of  the  latter 
to  get  up  and  ^rae  to  the  galley  promptly  when  called  by  the 
mate,  and  ordered  to  get  coffee  ready  for  the  watch  on  deck. 
This  was  about  four  o'clock,  a.  m.  About  an  hour  after,  the 
mate  inquired  if  the  coffee  was  ready,  and  learning  it  was 
not,  told  the  cook  if  he  failed  to  have  it  ready  another  morn- 
ing by  five  o'clock,  he  would  give  him  cause  to  complain  to 

• 

the  captain.  (At  this  time  the  cook  was  in  the  galley,  and  the 
mate  outside.)  The  cook  replied,  you  had  better  not  com- 
mence with  me,  Sir,  if  you  do,  it  will  be  the  worse  for  you. 
The  mate  put  one  foot  and  his  head  into  the  galley,  the  other 
foot  remaining  on  the  deck  outside,  and  a  moment  after, 
backed  out,  his  head  being  on  the  cook's  breast,  his  arm  round 
the  cook's  waist,  the  cook's  left  arm  around  his  neck,  a 
hatchet  in  his  right  hand,  with  which  he  struck  the  mate  on 
the  head,  and  was  in  the  act  of  repeating  the  blow,  when  he 
was  seized  and  disarmed  by  some  of  the  crew.  The  wound 
inflicted  by  the  hatchet,  penetrated  the  Eij^nll,  and  the  vessel 
having  put  into  the  port  of  Boston,  and  landed  the  mate,  he 
died  from  the  effect  of  the  wound  in  a  few  days.  Immedi- 
ately aft:er  the  cook  was  seized  and  disarmed,  one  of  the  men 
said  to  him,  ^  You  have  killed  that  man."  He  replied,  '^  Let 
him  die,  he  had  no  business  to  kick  me." 
X  A.  Loring  and  W.  S.  Dexter ^  for  the  prisoner,  contended 
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that  the  burden  was  on  the  government  to  show  a  malicious 
killing ;  that  the  presumption  was  against  malice ;  that  unless 
the  government  had  satisfied  the  jury  beyond  a  reasonable 
doubt,  that  the  mate  did  not  kick  the  cook  in  the  galley,  and 
there  offer  such  violence  as  would  provoke  the  conduct  of  the 
cook  through  heat  of  blood  and  without  malice,  the  jury  were 
bound  to  presume  such  violence  was  offered,  and  so  that  this 
was  not  a  malicious  killing. 

HalleU^  District-Attorney,  for  the  United  States,  argued 
contra. 

In  summing  up  the  following  instructions  were  given. 

Curtis,  J.  In  the  case.  United  States  v.  Joseph  Mtng-o^  supra^ 
1,  tried  here  at  the  May  term,  1855,  this  Court,  after  careful 
consideration,  laid  down  the  rule,  that  whether  the  crime  be 
murder  or  manslaughter,  is  not  to  be  decided  upon  any  pre* 
sumption  arising  from  the  mere  fact  of  killing ;  but  that  the 
government,  besides  proving  the  homicide,  must  offer  sufficient 
legal  evidence  that  the  killing  was  malicious.  And  if,  upon  the 
whole  evidence,  the  jury  have  reasonable  doubt  whether  the 
killing  was  from  malice,  they  cannot  find  4he  accused  guilty 
of  the  crime  of  murder.  To  those  principles  we  now  adhere. 
But  you  will  observe  that  they  go  no  further  than  this ;  that 
the  burden  of  proof  is  on  the  government  to  prove  a  mali- 
cious killing,  and  that  proof  of  the  mere  fact  of  killing  does 
not  change  this  burden  nor  support  it  by  raising  a  presump- 
tion of  malice.  But  this  is  entirely  consistent  with  such  a 
presumption  being  raised  by  the  circumstances  under  which 
the  killing  was  effected.  Mere  homicide  does  not  imply 
malice.  But  circumstances  may  attend  a  homicide,  which,  in 
point  of  law  stamps  it  as  malicious,  without  other  evidence 
of  malice.  For  malice  may  be,  and  is,  implied  by  law,  as 
well  as  expressly  proved  by  direct  evidence.  And  one  ground 
for  the  implication  of  malice,  is  the  nature  of  the  act  of  the 
accused.     If  the  prisoner,  without  such  provocation  or  excuse 
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as  the  law  deems  sufficient,  intentionally  stFuck  a  hatchet 
into  the  head  of  the  deceased,  and  thereby  killed  him^  the 
law  deems  this  a  malicioas  killing,  and  the  offence  is  murder. 
In  such  a  case,  no  other  evidence  of  malice  is  required,  than 
that  furnished  by  the  act  itself.  That  being  wicked,  cruel, 
and  barbarous,  the  law  considers  that  it  proceeded  from  a 
wicked  and  depraved  heart,  fatally  bent  on  mischief.  If, 
therefore,  you  find  the  prisoner  intentionally  struck  the  mate 
on  the  head  with  a  hatchet,  the  blow  being  calculated  to  pro- 
duce, and  actually  producing  death,  you  should  find  him 
guilty  of  murder,  unless  there  be  some  other  circumstance  in 
the  case,  which  should  control  this  implication  of  malice,  and 
account  for  the  act  without  its  existence. 

The  prisoner's  counsel  insist  that  there  is.  They  urge  that 
there  is  evidence  tending  to  prove,  that  the  mate  assaulted 
the  cook  in  the  galley,  and  that  moreover,  as  no  one  saw 
what  passed  there,  you  ought  to  presume,  that  the  assault  by 
the  mate  was  of  such  a  character  as  to  excuse,  if  not  to  justify 
the  homicide.  But  we  do  not  think  you  can  make  any  such 
presumption,  in  the  absence  of  proof  showing  what  was 
done  by  the  mate.  It  is  true  the  prisoner  is  entitled  to  the 
presumption  that  he  is  innocent,  till  his  guilt  is  proved.  But 
the  same  presumption  exists  in  favor  of  the  mate.  The  law 
will  not  presume  without  proof,  that  he  wrongfully  assaulted 
the  cook,  any  more  than  it  will  presume  without  proof,  that 
the  cook  assaulted  him.  It  presumes  no  misconduct  by  either ; 
misconduct  must  be  proved.  But  when  it  has  been  proved, 
he  who  apparently  was  a  wrongdoer,  cannot  escape,  upon  a 
suggestion  not  supported  by  any  evidence,  that  another,  and 
not  himself  was  guilty,  and  therefore  you  cannot  consistently 
with  the  rules  of  law,  allow  the  prisoner  the  benefit  of  any 
mere  conjectures  of  what  might  probably  have  happened  in 
the  galley.  If  the  evidence  points  to  any  thing  as  having 
there  happened,  you  are  to  consider  it,  but  you  are  not  to  as- 
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sume  without  evidence,  that  the  mate's  misconduct  excused 
or  extenuated  the  act  of  the  prisoner.^ 

It  is  urged  that  the  evidence  shows  the  mate  kicked  the 
cook.  It  is  true  (Took  so  declared  immediately  after  the 
affray,  and  his  declaration  is .  before  you  to  be  weighed  in 
connection  with  the  other  evidence.  You  will  consider  the 
position  in  which  the  mate  stood,  leaning- forward,  the  upper 
part  of  his  body  and  one  foot  in  the  galley  and  the  other  on 
deck ;  the  time  which  elapsed,  the  positions  of  the  parties 
when  they  came  out  of  the  galley,  and  then  you  will  say,  if 
you  are  satisGed,  the  mate  kicked  the  cook.  If  he  did  not,  this 
ground  wholly  fails.  If  he  did,  still  it  does  not  necessarily 
follow  that  the  killing  was  not  malicious.  Because  there 
must  be  some  reasonable  proportion  between  the  provocation 
given  and  the  act  of  resentment.  It  is  not  every  blow  given 
which  will  account  for  the  use  of  a  deadly  weapon.  K  the 
evidence  in  this  case  had  described  the  provocation,  it  would 
be  the  duty  of  the  court  to  declare,  as  matter  of  law,  whether 
it  would  or  would  not  be  sufficient  to  remove  the  presump- 
tion  of  malice  arising  from  the  fatal  use  of  a  deadly  wea|K>n. 
But  it  is  not  practicable  to  do  so  in  this  instance,  because  we 
do  not  know  what  you  may  consider  to  have  been  done  by 
the  mate  to  the  prisoner.  We  can,  therefore,  only  say,  that  if 
a  blow  of  considerable  violence,  excites  the  passions  of  the 
one  assailed,  and  so  causes  him,  in  the  heat  .of  blood,  to  kill 
•his  assailant,  the  killing  is  not,  in  general,  malicious ;  but  that 
if  a  deadly  weapon  is  used,  the  provocation  should  be  very 
great  to  be  sufficient  to  extenuate  the  offence. 

If,  from  the  evidence,  you  can  find  that  the  mate  inflicted 
such  a  blow  on  the  prisoner,  as  would  account  for  his  return* 
ing  it  vwith  a  blow  on  the  head  with  a  hatchet,  without  im- 
puting to  the  prisoner  any  more  than  that  infirmity  of  passion 
\wJiich  belongs  to  men  in  general,  then  the  act  is  not  in  law, 
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malicious.  Bat  the  law  allows  for  the  infirmity  of  our  com- 
mon nature,  not  for  those  violent  and  wicked  passions  which 
exist  in  some  men ;  and  if  the  act  of  the  mate  was  such  as  to 
produce  retaliation  by  a  fatal  blow  with  a  deadly  weapon, 
not  by  reason  of  the  common  passions  of  humanity,  but  from 
a  cruel  and  relentless  disposition,  then  the  defendant  is  guilty 
of  a  malicious  killing,  notwithstanding  you  may  find  the  mate 
assaulted  him. 

Verdict,  guilty  of  manslaughter  only. 

The  prisoner's  counsel  moved  an  arrest  of  judgment,  as- 
signing for  cause,  that  there  was  no 'Act  of  Congress  which 
defined  and  punished  the  offence  of  giving  a  mortal  blow  on 
the  high  seas  without  malice,  when  the  death  therefrom  oc- 
curred on  shore. 

This  motion  was  argued  by  J,  A,  Lorinff  ^  W.  S,  Dexter^ 
in  support  thereof,  and  Hdllett,  District- Attorney,  in  opposi- 
tion thereto. 

Curtis,  J.  The  twelfth  section  of  the  Act  of  April  30, 
1790,  (1  Statutes  at  Large,  115,)  makes  the  crime  of  man- 
slaughter on  the  high  seas  punishable  by  fine  and  imprison- 
ment. It  does  not  define  the  offence,  otherwise  than  by  the 
use  of  the  term  manslaughter.  It  thus  remits  us  to  the  com- 
mon law  for  its  definition.  Manslaughter  is  the  unlawful 
killing  of  a  human  being  without  malice ;  and  there  is  not 
such  a  killing  on  the  high  seas,  if  the  death  takes  place  on 
land.  In  accordance  with  this.  Judge  Washington,  in  United 
States  V.  Magill,  1  Wash.  C.  C.  R.  463,  decided  in  1806,  held 
that  a  killing  with  malice  from  a  stroke  on  the  sea  which  pro- 
duced death  on  shore,  was  not  murder  on  the  high  seas.  No 
doubt  the  fourth  section  of  the  Act  of  March  3, 1825,  (4  Stat 
at  Large,  115,)  under  which  this  prisoner  was  indicted,  was 
passed  to  remedy  this  defect  of  jurisdiction.  But  it  applies 
only  to  a  malicious  killing  on  shore  b}      stroke  at  sea.    The 
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verdict  of  the  jury  negatives  malice,  which  is  an  essential 
ingredient  in  this  statutory  offence.  It  is  tnie,  the  offence 
described  in  the  statute  is  not  strictly  murder;  for  it  punishes 
the  malicious  stroke,  given  at  sea,  when  the  death  occurs  on 
land.  But  it  is  an  offence  of  which  one  necessary  ingredient 
is  malice,  and  that  is  shown  by  the  verdict  not  to  have  existed 
in  this  case.     The  District  Judge.concurs  in  this  opinion. 

Judgment  arrested. 

The  prisoner  was  afterwards  indicted  in  the  District  Court, 
for  an  assault  with  a  dangerous  weapon,  convicted,  and  sen- 
tenced to  three  years'  imprisonment,  with  hard  labor  in  the 
State  Prison  at  Charlestown. 


Iqnazio  Florid  vs.  Charles  H.  Peaslee. 

The  Act  of  Congress  of  Febraary  26,  1845,  (5  Stat,  at  Large,  727,)  requires  the 
protest  made  on  payment  of  duties  supposed,  to  be  illegally  exacted,  to  be  signed 
by  the  claimant,  and  his  signature  to  another  distinct  paper  writing  to  which  the 
protest  is  annexed  by  a  wafer,  not  referring  to  the  protest,  nor  in  any  manner 
making  part  of  it,  is  not  a  compliance  with  the  statute  requirement. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  At  the  trial  of  this  case,  which  was  an  action 
to  recover  back  duties  alleged  to  be  illegally  exacted,  the 
plaintiff  offered  in  evidence  a  paper  purporting  to  be  a  protest, 
but  not  signed.  It  was  annexed  by  a  wafer  to  an  affidavit, 
which  was  signed  and  sworn  to  by  one  of  the  consignees,  and 
both  papers  were  annexed  to  the  entry.  I  was  of  opinion  at 
the  trial,  that  this  was  not  a  sufficient  protest,  under  the  Act 
of  Feb.  26,  1845,  (5  Statl  at  Large,  727,)  which  requires  "  a 
protest  in  writing,  signed  by  the  claimant"     I  remain  of  the 


OCTOBER  TERM,  1855.  453 

Florio  V.  Peaslee. 

same  opinion  after  consideration  of  the  question,  and  of  the 
argument  submitted  on  behalf  of  the  plaintiff. 

This  is  not  a  question  of  interpretation  of  the  writing.  If 
it  were,  the  three  papers  would  be  considered  as  parts  of  the 
same  transaction,  and  each  might  aid  in  interpreting  the  oth- 
ers. It  is  simply  a  question  whether  the  protest  was  signed. 
I  can  no  more  take  the  signature  of  one  of  the  consignees  to 
the  affidavit,  to  be  a  signature  of  the  protest,  than  I  can  take 
the  signature  of  another  of  the  consignees  to  the  importers' 
oath  on  the  back  of  the  entry,  or  the  name  of  the  consignees, 
firm  in  the  entry,  to  be  a  signing  of  the  protest  They  all 
exist  on  papers  attached  together,  but  neither  is  there,  as  a  sig- 
nature of  the  protest.  Each  is  manifestly  put  on  the  paper 
for  a  distinct  and  particular  purpose,  and  this  purpose  has  no 
reference  to  or  connection  with  the  protest.  These  signatures 
must  have  been  there,  and  with  the  same  intent,  and  answer- 
ing the  same  end,  if  the  protest  had  never  been  in  existence. 

The  plaintifTs  counsel  has  given  very  good  reasons  for  be- 
lieving, that  the  want  of  a  signature  to  the  protest,  under  the 
peculiar  circumstances  of  this  case,  could  be  of  no  practical 
importance.  But  it  is  a  statute  requirement,  which  I  have  not 
power  to  dispense  with,  whether,  in  the  particular  case  it  be 
important  or  otherwise. 

The  motion  for  a  new  trial  is  overruled. 

Griswold^  for  the  plaintiff. 

HalleUj  District- Attorney,  contra. 
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Charles  6.  Tatlor  et  al  vs.   Marcus  Morton. 

Though  a  treaty  is  a  law  of  the  land,  apder  tho  ConBtitution  of  the  United  States, 
Congress  may  repeal  it,  so  far  as  it  is  a  municipal  law,  provided  its  subject-matter 
is  within  the  legislative  power  of  Congress. 

A  promise  in  a  treaty,  that  the  products  of  one  country  shall  not  be  subjected  to  a 
higher  rate  of  duty  than  like  products  imported  into  the  United  States  from  other 
countries,  addresses  itself  to  the  political  and  not  to  the  judicial  department  of  the 
government,  and  the  courts  cannot  txy  the  question  whether  it  has  been  observed, 
or  not. 

Though  the  treaty  with  Russia,  of  December  18, 1832,  (8  Stat,  at  Large,  444,)  stip- 
ulated that  no  higher  rate  of  duties  should  be  imposed  on  goods  imported  ftom 
Russia  than  on  like  articles  imported  from  other  places,  this  Court  cannot  try  the 
question,  whether  a  certain  species  of  hemp,  on  which  a  duty  of  twenty-five  dol- 
lars per  ton  is  imposed  by  an  Act  of  Congress,  is  "  like  "  Russian  hemp,  within  the 
meaning  of  the  treaty.    This  is  a  question  for  Congress,  not  for  the  Courts. 

This  action  of  assumpsit,  for  money  had  and  received,  was 
against  the  collector  of  customs  of  the  port  of  Boston  and 
Gharlestown,  and  came  on  to  be  tried  before  the  District  Judge, 
jit  a  former  term.  The  parties  put  in  their  evidence,  and  then 
agreed  that  the  case  should  be  taken  from  the  jury,  and  sub- 
mitted  to  the  Court,  with  authority  to  draw  all  such  inferences 
of  fact  as  a  jury  would  be  authorized  to  draw  from  the  evi- 
dence ;  and  that  a  verdict  should  be  entered  as  the  Court 
might  think  proper  upon  the  law  and  the  evidence. 

At  this  term  the  cause  was  argued  before  Mr.  Justice  Cur- 
tis, who,  at  a  subsequent  day  of  the  term,  delivered  the  follow- 
ing opinion :  — 

Curtis,  J.  This  is  an  action  of  assumpsit  for  money  had 
and  received,  brought  against  the  defendant  a8  collector  of  the 
customs  of  the  port  of  Boston,  to  recover  back  moneys 
alleged  to  have  been  illegally  exacted  by  him  in  payment  of 
duties,  upon  a  quantity  of  hemp  imported  by  the  plaintiAs 
from  Russia,  while  the  Tariff  Act  of  1842  (5  Stat  at  Large, 
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548)  was  in  operation.  The  duties  charged  were  at  the  rate 
of  forty  dollars  per  ton.  The  plaintiffs  allege  that  twenty-five 
dollars  per  ton  was  the  trae  rate.  The  Commercial  Treaty  be* 
tween  the  United  States  and  Russia  of  the  18th  DScember^ 
1832,  stipulated,  in  substance,  that  no  higher  rates  of  duty 
should  be  imposed  on  the  products  of  Russia  imported  from, 
that  country  into  the  United  States,  than  on  the  like  articles 
imported  from  other  countries.  The  Tariff  Act  of  1842  im- 
posed a  duty  of  forty  dollars  per  ton  on  all  hemp  excepting 
Manilla,  Suera,  and  other  hemps  of  India,  on  which  a  duty 
of  twenty-five  dollars  only  was  to  be  levied. 

The  plaintiiPs  counsel  insists,  that  the  import  now  in  ques- 
tion is,  within  the  meaning  of  the  treaty,  an  article  "  like  " 
Bombay  hemp ;  that  Congress  has  levied  upon  Bombay  hemp' 
a  duty  of  twenty-five  dollars  per  ton ;  that  as  soon  as  this 
lower  duty  had  been  levied  on  an  article  like  Russian  hemp,. 
the  stipulation  in  the  treaty  at  once  took  effect,  as  part  of  our 
municipal  law,  and  reduced  the  duty  leviable  on  Russian  hemp 
to  twenty-five  dollars  per  ton ;  and  so,  that  under  the  laws  of 
the  United  States,  the  amount  beyond  twenty-five  dollars  per 
ton,  was  illegally  exacted,  and  can  be  recovered  back  in  thiS" 
action. 

Several  questions,  involved  in  this  position,  require  exami* 
nation.  One  of  them,  when  stated  abstractly,  is  this, — if  an 
Act  of  Congress  should  levy  a  duty  upon  imports,  which  an 
existing  commercial  treaty  declares  shall  not  be  levied,  so  that 
the  treaty  is  in  conflict  with  the  act,  does  the  former  or  the- 
latter  give  the  rule  of  decision  in  a  judicial  tribunal  of  the 
United  States,  in  a  case  to  which  one  rule  or  the  other  must 
be  applied. 

The  second  section  of  the  fourth  article  of  the  Constitution 
is,  ^^  This  Constitution,  and  the  Laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made  or  which  shall  be  made,  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land."  There  is  nothing 
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in  the  language  of  this  clause  which  enables  us  to  say,  that  in 
the  case  supposed,  the  treaty,  and  not  the  Act  of  Congress,  is 
to  afford  the  rule.     Ordinarily,  treaties  are  not  rules  prescribed 
by  sovereigns  for  the  conduct  of  their  subjects,  but  contracts, 
by  which  they  agree  to  regulate  their  own  conduct     This  pro- 
vision of  our  Constitution  has  made  tjt^aties  part  of  our  mu- 
nicipal law.     But  it  has  not  assigned  to  them  any  particular 
degree  of  authority  in  our  municipal  law,  nor  declared  whether 
laws  so  enacted  shall  or  shall  not  be  paramount  to  laws  other- 
wise enacted.     No  such  declaration  is  made,  even  in  respect 
to  the  Constitution  itself?     It  is  named  in  conjunction  with 
treaties  and  Acts  of  Congress,  as  one  of  the  supreme  laws,  but 
no  supremacy,  is  in  terms  assigned  to  one  over  the  other.    And 
when  it  became  necessary  to  determine  whether  an   Act  of 
Congress  repugnant  to  the  Constitution  could  be  deemed  by 
the  judicial  power  an  operative  law,  the  solution  of  the  question 
was  found,  by  considering  the  nature  and  objects  of  each  spe- 
cies of  law,  the  authority  from  which  each  emanated,  and  the 
consequences  of  allowing  or  denying  the  paramount  effect  of 
the  Constitution.     It  is  only  by  a  similar  course  of  inquiry 
that  we  can  determine  the  question  now  under  consideration. 
In  commencing  this  inquiry  I  think  it  material  to  observe^ 
that  it  is  solely  a  question  of  municipal,  as  distinguished  from 
public  law.     The  foreign  sovereign  between  whom  and  the 
United  States  a  treaty  has  been  made,  has  a  right  to  expect 
and  require  its  stipulations  to  be  kept  with  scrupulous  good 
faith;  but  through  what  internal  arrangements  this  shall  be 
done,  is,  exclusively,  for  the  consideration  of  the  United  States. 
Whether  the  treaty  shall  itself  be  the  rule  of  action  of  the  peo- 
ple as  well  as  the  government,  whether  the  power  to  enforce 
and  apply  it  shall  reside  in  one  department,  or  another,  neither 
the  treaty  itself,  nor  any  implication  drawn  from  it,  gives  him 
any  right  to  inquire.      If  the  people  of  the  United  States  were 
to  repeal  so  much  of  their  Constitution  as  makes  treaties  part 
of  their  municipal  law,  no  foreign  sovereign  with  whom  a 
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treaty  exists  coald  jastly  complain,  for  it  is  not  a  matter  with 
which  he  has  any  concern. 

We  may  approach  this  question  therefore  free  from  any  of 
that  anxiety  respecting  the  preservation  of  our  national  faith, 
which  can  scarcely  be  too  easily  awakened,  or  too  sensibly 
felt  For  this  question,  in  that  aspect  of  it,  is  not,  whether 
the  Act  of  Congress  is  consistent  with  the  treaty,  but  whether 
that  is  a  judicial  question  to  be  here  tried.  If  the  Act  of  Con- 
gress, because  it  is  the  later  law,  must  prescribe  the  rule  by 
which  this  case  is  to  be  determined,  we  do  not  inquire  whether 
it  proceeds  upon  a  just  interpretation  of  the  treaty,  or  an  accu^- 
rate  knowledge  of  the  facts  of  likeness  or  unlikeness  of  the 
articles,  or  whether  it  was  an  accidental  or  purposed  departure 
from  the  treaty ;  and  if  the  latter,  whether  the  reasons  for  that 
departure  are  such  as  commend  themselves  to  the  just  judgr 
meot  of  mankind.  It  is  sufficient  that  the  law  is  so  written, 
and,  if  I  mistake  not,  we  shall  find  by  further  examination, 
great  reasons  for  not  entering  into  these  inquiries. 

By  the  eighth  section  of  the  first  article  of  the  Constitution, 
power  is  conferred  on  Congress  to  regulate  commerce  with 
foreign  nations,  and  to  lay  duties,  and  to  make  all  laws  nec- 
essary and  proper  for  carrying  those  powers  into  execution. 

That  the  Act  now  in  question  is  within  the  legislative  power 
of  Congress,  unless  that  power  is  controlled  by  the  treaty,  is 
not  doubted.  It  must  be  admitted,  also,  that  in  general, 
power  to  legislate  oh  a  particular  subject,  includes  power  to 
modify  and  repeal  existing  laws  on  that  subject,  and  either 
substitute  new  laws  in  their  place,  or  leave  the  subject  without 
regulation,  in  those  particulars  to  which  the  repealed  laws 
applied.  There  is  therefore  nothing  in  the  mere  fact  that  a 
treaty  is  a  law,  which  would  prevent  Congress  from  repealing 
it.  Unless  il  is  for  some  reason  distinguishable  from  other  laws, 
the  rule  which  it  gives  may  be  displaced  by  the  legislative 
power,  at  its  pleasure. 

The  first  and  most  obvious  distinction  between  a  treaty  and 
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an  Act  of  Congress  is,  that  the  former  is  made  by  the  Presi- 
dent and  rati&ed  by  two  thirds  of  the  Senators  present ;  the 
latter  by  majorities  of  both  Houses  of  Congress  and  the  Presi- 
dent, or  by  the  Houses  only,  by  constitutional  majorities,  if 
the  President  refuses  his  assent.  Ordinarily,  it  is  certainly 
true,  that  the  powers  of  enacting  and  repealing  laws  reside  in 
the  same  persons.  But  there  is  no  reason,  in  the  nature  of 
things,  why  it  may  not  be  otherwise.  In  the  country  from 
which  we  have  derived  many  political  principles,  the  king,  by 
force  of 'his  prerogative  makes  laws  for  the  colonies,  which 
parliament  repeals  or  modifies  at  its  discretion.  Campbell  v. 
Hall,  Cowp.  204. 

I  think  it  is  impossible  to  maintain  that,  under  our  Consti- 
tution, the  President  and  Senate  exclusively,  possess  the 
power  to  modify  or  repeal  a  law  found  in  a  treaty.  If  this 
were  so,  inasmuch  as  they  can  change  or  abrogate  one  treaty, 
only  by  making  another  inconsistent  with  the  first,  the  Govern- 
ment of  the  United  States  could  not  act  at  all,  to  that  effect, 
without  the  consent  of  some  foreign  government;  for  no  new 
treaty,  affecting,  in  anv  manner,  one  already  in  existence,  can 
be  made  without  the  concurrence  of  two  parties,  one  of  whom 
must  be  a  foreign  sovereign.  That  the  Constitution  was  de- 
signed to  place  our  country  in  this  helpless  condition,  is  a  sup- 
position wholly  inadmissible.  It  is  not  only  inconsistent  with 
the  necessities  of  a  nation,  but  negatived  by  the  express  words 
of  the  Constitution.  That  gives  to  Congress,  in  so  many 
words,  power  to  declare  war,  an  act  which,  ipso  jure,  repeals 
all  provisions  of  all  existing  treaties  with  the  hostile  nation, 
inconsistent  with  a  state  of  war. 

It  is  true  this  particular  power  to  repeal  laws  found  in  trea- 
ties, is  expressly  given,  and  is  applicable  only  to  a  case  of 
war ;  but,  in  the  first  place,  it  is  sufficient  to  proye  the  posi- 
tion stated  above,  that  there  is  nothing,  in  the  nature  of  things, 
which  requires  that  the  same  persons  who  make  the  law  by  a 
treaty,  should  alone  have  power  to  repeal  it.     In  the  next 
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place,  it  is  also  trae,  that  the  powers  to  regulate  commerce 
and  to  levy  duties  are  as  expressly  given,  as  the  power  to  de- 
clare war ;  and  the  former  are  as  absolute  and  unrestrained  as 
the  latter. 

It  may^  be  said  that  a  declaration  of  war,  being  necessarily 
inconsistent  with  existing  treaties  with  the  hostile  nation,  the 
power  to  declare  it  is  necessarily  a  power  to  repeal  such  trea- 
ties; but  that  power  to  regulate  commerce  and  impose  duties 
might  be  and  was  expected  to  be  exercised  in  conformity  with 
existing  treaties.  To  a  certain  extent  this  may  be  admitted. 
But  it  cannot  be  admitted  that  these  powers  can  be,  or  were 
expected  to  be  exerted,  under  all  circumstances,  which  might 
possibly  occur  in  the  life  of  a  nation,  in  subordination  to  an 
existing  treaty ;  nor  that  the  only  modes  of  escape  from  the 
effect  o(  an  existing  treaty,  were  the  consent  of  the  other  party 
to  it,  or  a  declaration  of  war. 

To  refuse  to  execute  a  treaty,  for  reasons  which  approve 
themselves  to  the  conscientious  judgment  of  the  nation,  is  a 
matter  of  the  utmost  gravity  and  delicacy ;  but  the  power  to 
do  so,  is  prerogative,  of  which  no  nation  can  be  deprived, 
without  deeply  affecting  its  independence.  That  the  people 
of  the  United  States  have  deprived*  their  government  of  this 
power  in  any  case,  I  do  not  believe.  That  it  must  reside 
somewhere,  and  be  applicable  to  all  cases,  I  am  convinced. 
I  &el  no  doubt  that  it  belongs  to  Congress.  That,  inasmuch 
as  treaties  must  continue  to  operate  as  part  of  our  municipal 
law,  and  be  obeyed  by  the  people,  applied  by  the  Judigiary 
and  executed  by  the  President,  while  they  continue  unrepealed, 
and  inasmuch  as  the  power  of  repealing  these  municipal  laws 
must  reside  somewhere,  and  no  body  other  than  Congress  pos- 
sesses it,  then  legislative  power  is  applicable  to  such  laws 
whenever  they  relate  to  subjects,  which  the  Constitution  has 
placed  under  that  legislative  power.  In  co'bformity  with  these 
views  was  the  action  of  Congress,  in  passing  the  Act  of  July 
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7, 1798,  (1  Stat  at  Large,  678,)  declaring  the  treaties  with 
France  no  longer  obligatory  on  the  United  States. 

It  is  pertinent,  to  advert  briefly  to  some  of  the  consequences 
of  holding  an  opposite  doctrine,  which  are  directly  presented 
by  the  case  at  bar. 

If  the  treaty  were  held  to  be  paramount  to  the  Act  of  Con- 
gress on  this  trial,  it  would  be  necessary  to  determine,  first, 
what  is  the  true  interpretation  of  the  words,  "like  article;"  and 
this  would  be  a  question  of  law  to  be  decided  by  the  Ck>urt ; 
and  a  rule  having  been  thus  obtained,  the  question  whether 
Russian  hemp  is  like  Bombay  or  Manilla  hemp,  would  be  a 
matter  of  fact  to  be  submitted  to  the  jury.  The  just  interpre- 
tation of  the  treaty,  by  which  a  practical  rule  may  be  arrived 
at,  applicable  to  this  particular  case,  and  capable  of  guiding  a 
jury  in  its  decision,  is  attended  with  no  small  difficulty.  The 
respective  counsel  for  the  parties  have  widely  different  views 
concerning  it.  The  one  contends  that  "like"  denotes  sub- 
stantial identity ;  or,  at  least,  sameness  in  all  respects.  That 
the  origin,  the  mode  of  production  and  preparation,  the  uses 
to  which  each  is  adapted  and  applied,  and  the  pecuniary  value 
of  each  in  the  market,  are  all  to  be  considered ;  and  that  an  ar- 
ticle made  from  a  different  plant,  by  different  methods  of  man- 
ufacture, having  substantially  different  qualities,  not  capable 
of  being  usefully  employed  for  the  same  purposes,  and  bear- 
ing a  much  lower  price  in  the  market,  is  not  "like,"  within 
the  meaning  of  the  treaty.  The  other  maintains  that  these 
•diversities  are  unimportant.  Undoubtedly  it  is  the  duty  of 
the  Court  to  encounter  these  difficulties,  and  ascertain  the 
true  rule,  and  it  is  the  duty  of  the  jury  to  apply  this  rule,  and 
find  their  verdict  accordingly,  if  this  be  a  judicial  inquiry. 
But  it  is  quite  plain,  it  cannot  be  competent  for  the  Court  to 
go  any  further  than  a  determination  that  the  case  is  within 
the  treaty.  K  Congress  legislates  in  subordination  to  the 
treaty,  viewed  as  municipal  law,  it  is  not  material  what  its 
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reasons  were  for  legislating  in  contravention  of  the  treaty. 
If  the  other  party  to  it,  had  by  similar  legislation,  in  admitted 
or  plain  disregard  of  the  treaty,  afforded  the  amplest  reasons 
for  counter  legislation,  how  could  this  Court  take  notice  of  or 
weigh  those  reasons  ? 

Is  it  a  judicial  question,  whether  a  treaty  with  a  foreign  sov- 
ereign has  been  violated  by  him ;  whether  the  consideration 
of  a  particular  stipulation  in  a  treaty,  has  been  voluntarily 
withdrawn  by  one  party,  so  that  it  is  no  longer  obligatory  on 
the  other ;  whether  the  views  and  acts  of  a  foreign  sovereign, 
manifested  through  his  representative  have  given  just  occasion 
to  the  political  departments  of  our  government  to  withhold  the 
execution  of  a  promise  contained  in  a  treaty,  or  to  the  act  in 
direct  contravention  of  such  promise?  I  apprehend  not. 
These  powers  have  not  been  confided  by  the  people  to  the 
judiciary,  which  has  no  suitable  means  to  exercise  them;  but 
to  the  executive  and  the  legislative  departments  of  our  gov- 
ernment. They  belong  to  diplomacy  and  legislation,  and  not 
to  the  administration  of  existing  laws.  And  it  necessarily 
follows,  that  if  they  are  denied  to  Congress  and  the  Execu- 
tive, in  the  exercise  of  their  legislative  power,  they  can  be 
foand  nowhere,  in  our  system  of  government  On  the  other 
hand,  if  it  be  admitted  that  Congress  has  these  powers,  it  is 
wholly  immaterial  to  inquire  whether  they  faav«,  by  the  Act 
in  question,  departed  from  the  treaty  or  not;  or  if  they  have, 
whether  such  departure  were  accidental  or  designexl,  and  if  the 
latter,  whether  the  reasons  therefor  were  good  or  bad.  If  by 
the  Act  in  question  they  have  not  departed  from  the  treaty,  the 
plaintiff  has  no  case.  If  they  have,  their  Act  is  the  municipal 
law  of  the  country,  and  any  complaint,  either  by  the  citizen, 
or  the  foreigner,  must  be  made  to  those,  who  alone  are  empow- 
ered by  the  Constitution,  to  judge  of  its  grounds,  and  act  as 
may  be  suitable  and  just 

There  is  another  view  of  this  case,  which  has  been  presented 
by  the  plaintiff's  counsel,  and  requires  examination.    It  is  urged 

39* 
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that,  as  Russian  hemp  is  not  specifically  named,  the  Court 
may  conclude,  it  was  not  the  intention  of  Congress  to  include 
it  under  the  words  <'  all  unmanufactured  hemp ;  ^'  that  though 
these  words  are  broad  enough  to  include  it,  the  obligation, 
arising  from  the  treaty,  not  to  include  it,  is  such  as  to  raise  an 
exception  of  this  article ;  and  that  the  true  construction  of 
the  Act  is,  '^  upon  all  unmanufactured  hemp,  not  hereinafter 
excepted,  either  expressly,  or  by  force  of  the  treaty  with  Russia^ 
the  duty  is  to  be  (40  a  ton,  and  upon  those  so  excepted  $35 
a  ton." 

To  this  construction  of  the  Act,  I  think  there  are  insupera- 
ble objections.  It  must  be  admitted  at  the  outset,  that  it 
would  do  violence  to  the  language  of  the  Act,  and  would  force 
into  it  an  exception  which  it  does  not  contain.  Why  should 
this  be  done  ?  It  is  said  because  it  is  offered  to  be  proved  to 
the  satisfaction  of  a  jury,  by  the  evidence  in  this  case,  that 
Russian  hemp  is  like  Bombay  hemp,  and  so  there  should  be 
no  discriminating  duty  levied.  But,  in  the  first  place,  this  ar- 
gument makes  the  jury  the  judges  whether  .the  case  is,  in 
point  of  fact,  within  the  treaty,  and  then  makes  the  Court  de- 
clare that,  if  within  the  treaty,  there  should  be  no  discriminat- 
ing duty.  As  already  stated,  I  do  not  consider  these  to  be  ju- 
dicial questions.  It  must  be  observed  also,  that  there  are  two 
ways  of  avoiding  discrimination.  One  is  to  reduce  the  duty 
on  the  article  which  is  provided  for  in  the  treaty ;  the  other, 
to  increase  the  duty  on  the  "  like  "  article.  The  treaty  is  as 
well  satisfied  by  one  mode  as  by  the  other.  If  I  were  to  as- 
sume that  this  case  is  within  the  treaty,  and  that  it  was  the 
intention  of  Congress  not  to  depart  from  it,  how  shall  I  say 
that  they  intended  to  have  the  duty  on  Russian  hemp  $25  a 
ton,  rather  than  the  duty  on  Bombay  hemp  (40  a  ton  ?  One 
is  as  consistent  with  their  language  as  the  other ;  or  rather 
neither  can  be  reconciled  with  what  they  have  said. 

The  truth  is,  that  this  clause  in  the  treaty  is  merely  a  con- 
tract, addressing  itself  to  the  legislative  power.     The  distinc- 
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tion  between  such  treaties,  and  those  which  operate  as  laws 
in  courts  of  justice,  is  settled  in  our  jurisprudence.  It  was 
clearly  pointed  out  in  Foster  v.  NeUsoUi  2  Pet  314.  By  the 
treaty  between  the  United  States  and  Spain,  of  the  22d  of 
February,  1819,  (8  Stat  at  Large,  252,)  it  was  stipulated  by 
the  former,  ^<  that  all  grants  of  land  made,  &c.,  by  his  Cath- 
olic Majesty,  &;c.,  shall  be  ratified  and  confirmed  to  the  per- 
sons in  possession  of  the  lands,  &c."  The  question  arose, 
whether  this  clause  operated  on  the  titles  to  the  lands.  Mr. 
Chief  Justice  Marshall,  delivering  the  opinion  of  the  Court 
said :  ^^  Our  constitution  declares  a  treaty  to  be  a  law  of  the 
land.  It  is  consequently  to  be  regarded  in  courts  of  justice 
as  equivalent  to  an  act  of  thi  legislature,  whenever  it  operates 
of  itself,  without  the  aid  of  any  legislative  provision.  But 
when  the  terms  of  the  stipulation  import  a  contract,  when 
either  of  the  parties  engages  to  perform  a  particular  act,  the 
treaty  addresses  itself  to  the  political  not  to  the  judicial  de- 
partmeht,  and  the  legislature  must  execute  the  contract  be- 
fore it  can  become  a  rule  for  the  Court"  After  commenting 
on  the  language  of  the  article,  be  proceeds.  ^^  This  seems  to 
be  the  language  of  contracts ;  and  if  it  is,  the  ratification  and 
confirmation  which  are  promised,  must  be  the  act  of  the  leg- 
islature. Until  such  Act  shall  be  passed,  the  Court  is  not  at 
liberty  to  disregard  the  existing  laws  on  the  subject" 

This  is  the  established  doctrine  under  this  treaty,  as  well  as 
under  that  by  which  Louisiana  was  acquired.  (8  Stat  at  L. 
200.)     See  Garcia  v.  Zee,  12  Pet  519. 

Its  applicability  to  a  stipulation,  like  that  now  in  question, 
is  clear.  The  contract  is  to  legislate  in  conformity  with  a  rule 
therein  given.  This  necessarily  addresses  itself,  exclusively, 
to  the  legislative  power.  It  is  a  rule  of  their  action,  and  not 
of  the  action  of  courts  of  justice.  They  alone  must  determine 
which  construction  it  shall  receive,  and  what  cases  are  or  are 
not  within  it,  in  point  of  fact,  unless  by  law  they  refer  these 
matters  to  the  judicial  department  of  the  government.     To 
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some  extent,  Congress  has  done  so,  both  under  the  Florida 
and  Louisiana  treaties.  But  they  have  not  done  so  under 
this  treaty  with  Russia.  And,  in  the  language  already  quoted, 
^  until  such  Act  shall  be  passed,  the  court  is  not  at  liberty  to 
disregard  the  existing  laws  on  the  subject" 

For  these  reasons,  I  am  of  opinion  that,  inasmuch  as  the 
.duty  paid  in  this  case  was  duly  assessed  and  levied  pursuant 
to  the  Act  of  Congress,  there  is  no  further  or  other  question  to 
be  tried,  and  the  plaintiffs  cannot  recover. 

I  desire  to  add,  what  perhaps  is  not  necessary,  that  the  vari- 
ous suppositions  of  violation  or  departure  from  treaties  by 
foreign  sovereigns,  or  by  our  country,  which  are  put  by  way 
of  argument  in  the  course  of  thif  opinion,  have  no  reference 
whatever  to  the  treaty  now  in  question,  or  to  any  actual 
case;  that  I  have  not  formed,  or  intended  to  intimate,  any 
opinion,  upon  the  question  whether  the  duty  levied  upon 
hemp,  the  product  of  Russia,  is,  or  is  not  higher,  than  a  just 
interpretation  and  application  of  the  treaty  with  the  sovereign 
of  that  country  would  allow ;  as,  in  my  judgment,  it  belongs 
to  the  political  department  of  the  government  of  the  United 
States  to  determine  this  question. 

Choaie  and  Bellj  for  the  plaintiffs. 

Halleit^  District- Attorney,  and  C  J.  Loring^  contra. 
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John  Cropper  et  al.  vs.  Daniel  Coburn  et  al 

The  fifth  soction  of  the  Act  of  March  8, 1793,  (1  Stat,  at  Large,  334,)  which  forbids 
thii  Court  to  g^rant  an  injunction  to  stay  proceedings  in  a  State  Court,  does  not 
restrain  it  from  enjoining  a  sheriff  from  levying  on  the  property  of  A.  on  a  process 
against  B. 

A  Court  of  Equity  will  enjoin  the  levy  of  an  execution  against  one  partner,  on  pxx>p- 
CTty  of  the  firm,  in  which  it  is  admitted  he  has  no  interest  which  can  pass  by  a 
sale ;  and  this,  though  the  bi4  does  not  pray  for  a  dissolution. 

If  the  law  of  the  State  has  provided  for  relief  at  law  in  the  State  Courts,  which 
equity  alone  could  previously  give,  this  does  not  affect  the  equitable  jurisdiction  of 
the  Courts  of  the  United  States. 

If  an  officer  attach  and  take  possession  of  personal  property  of  a  firm  in  Milssachu- 
setts,  on  a  writ  against  one  partner  who  has  no  equitable  interest  in  such  property, 
he  is  a  trespasser. 

Semble,  the  Revised  Statutes  of  Massachusetts,  ch.  90,  ^  73-76,  do  not  apply  to  at- 
tachments of  partnership  property,  but  only  to  the  property  of  part  owners,  who 
are  tenants  in  common. 

This  was  a  suit  in  equity  by  two  .partners,  to  enjoin  the 
creditor  of  one  of  them,  and  also  the  sheriff,  from  laying  or 
continuing  an  attachment  on  property  of  the  firm.  The  bill 
was  demurred  to.  So  much  of  the  bill  as  was  material  to  the 
points  raised  is  as  follows  :  — 

^^John  Cropper,  of  Nottingham,  in  the  kingdom  of  Great 
Britain,  and  a  citizen^pd  subject  of  said  kingdom,  and  an 
alien,  and  Francis  Hemsley,  of  New  York,  in  the  State  and 
District  of  New  York,  and  a  citizen  of  said  State  of  New 
York,  bring  this  their  bill  against  Daniel  J.  Coburn,  of  Bos- 
ton, and  Joseph  Butterfield,  of  Lowell,  both  in  the  State  and 
District  of  Massachusetts,  and  both  citizens  of  said  State  of 
Massachusetts. 

^<  And  thereupon  your  orators  complain  and  say,  that  on  or 
about  the  year  1849,  your  complainants  formed  a  copartner- 
ship under  the  style  of  Hemsley  &  Cropper,  and  that  said 
firm  has  ever  since  dealt  in  laces,  embroideries,  and   other 


466  MASSACHUSETTS. 

Cropper  ef  al,  v,  Cobam  et  al. 

goods  in  the  said  city  of  New  York,  and  as  such  copartners, 
on  the  twentieth  day  of  January,  1855,  were  the  owners  of 
certain  merchandise,  of  the  value  of  ten  thousand  dollars,  a 
schedule  of  which  is  hereto  annexed,  marked  A,  and  which 
your  complainants  pray  may  be  taken  as  a  part  of  this  their 
bill  of  complaint,  which  was  stored  by  the  said  Hemsley  & 
Cropper  in  the  United  States  warehouse,  in  said  Boston. 

"  And  your  complainants  further  say,  that  the  respondent, 
Joseph  Butterfield,  sued  out  of  the  clerk's  office  of  the  Court 
of  Common  Pleas  for  the  County  of  Suffolk,  a  writ  directed 
to  the  sheriffs  of  the  several  counties  of  said  State  of  Mas- 
sachusetts or  their  deputies,  and  bearing  date  January  20th, 
1855^  and  returnable  to  the  term  of  said  Court  to  be  holden  at 
Boston,  aforesaid,  on  the  first  Tuesday  of  April,  1855,  against 
the  said  Francis  Hemsley,  for  a  private  debt  and  liability  of 
the  said  Hemsley  to  the  said  Butterfield,  and  on  the  same  day 
placed  the  same  in  the  hands  of  the  defendant  Coburn,  for 
service,  then  and  ever  since  a  deputy  of  the  Sheriff  of  the 
County  of  Sufiblk. 

^  And  your  complainants  further  say,  that  the  said  Coburn, 
by  virtue  of  said  writ,  on  the  said  twentieth  day  of  January, 
1855,  attached  and  seized  the  merchandise  aforesaid,  property 
of  said  firm  of  Hemsley  &  Cropper,  and  removed  the  same 
from  the  possession  and  control  of  yoflt  complainants,  and  still 
holds  the  same  under  said  attach  mei^^ 

"  And  your  complainants  further  say,  that  large  claims  and 
debts,  and  liabilities,  are  outstanding  against  said  firm  of 
Hemsley  &  Cropper,  and  more  than  sufficient  to  absorb  all 
the  partnership  property  of  said  firm,  and  the  interest  of  said 
Hemsley  in  said  copartnership,  and  that  after  the  payment 
of  said  partnership  debts  and  liabilities,  no  surplus  or  inter- 
est in  said  copartnership  will  remain  to  the  credit  of  the  said 
Hemsley,  and  that  the  merchandise  so  as  aforesaid  attached, 
is  required  to  pay  and  discharge  the  debts  and  liabilities  of 
said  copartnership,  and  that  your  complainant,  John  Cropper, 
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is  solvent  And  the  complainants  further  say,  that  the  mer- 
chandise attached  by  said  Cobum,  is  daily  diminishing  in 
value,  and  if  not  soon  sold,  will  become  unsalable  and 
valueless.  • 

<'  And  your  complainants  further  say,  that  they  have  fre- 
quently applied  to  the  said  respondents,  and  informed  them 
that  the  said  Hemsley  had  no  interest  in  said  merchandise 
or  in  said  copartnership  after  the  payment  of  its  debts  and  * 
liabilities,  and  requested  the  said  defendants  to  restore  said 
merchandise  to  the  possession  of  your  complainants,  biit  the 
respondents  refused  so  to  do. 

^  And  your  complainants  well  hoped  that  no  disputes  would 
have  arisen  touching  the  said  merchandise  and  the  property  in 
the  same,  but  that,  the  said  defendants  would  have  complied 
with  the  reasonable  request  of  your  complainants,  as  in  con- 
science and  equity  they  ought  to  have  done. 

"  And  your  complainants  further  say,  that  said  defendants 
sometimes  allege  and  pretend  that  said  Hemsley  has  an 
attachable  interest  in  said  copartnership,  and  that  a  large  sur- 
plus will  remain  to  the  said  Hemsley  after  the  payment  of  the 
partnership  debts  and  liabilities  of  said  firm.  Whereas,  your 
orators  charge  the  contrary  thereof  to  be  the  truth. 

^^  To  the  end,  therefore,  that  the  said  defendants  may,  upon 
their  several  and  respective  oaths,  full,  true,  direct,  and  perfect 
answer  make  to  all  and  singular,  the  matters  herein  before 
stated  and  charged  as  fully  and  particularly  as  if  the  same 
were  hereinafter  repeated,  and  they  thereto  severally  interro- 
gated, and  that  an  account  may  be  taken  of  the  assets  and 
liabilities  of  said  copartnership,  and  that  the  interest  of  said 
Hemsley  in  said  copartnership  may  be  ascertained,  and  that 
said  defendants  and  their  agents  may  be  restrained  from  selling 
or  otherwise  disposing  of  said  merchandise,  so  as  aforesaid  at- 
tached, and  that  said  attachment  may  be  dissolved,  and  that 
the  defendants  may  be  decreed  to  deliver  up  and  return  said 
merchandise  to  your  complainants,  discharged  of  said  attach- 
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ment,  and  to  pay  to  your  complainants  damages  for  the 
attachment  and  removal  of  said  merchandise,  and  the  injury 
your  complainants  have  thereby  sustained,  and  that  your  com- 
plainants may  have  such  other  and  further  relief  in  the  prem- 
ises, as  the  nature  of  their  case  shall  require,  and  to  your  Hon- 
ors shall  seem  meet. 

^  May  it  please  your  Honors  to  grant  unto  your  complainants 
the  most  gracious  writ  of  subpcena  of  the  United  States  of 
America,  to  be  directed  to  the  said  Daniel  J.  Cobum  and 
Joseph  Butterfield,  thereby  commanding  them  at  a  certain  day 
and  under  a  certain  pain  therein  to  be  specified,  severally  to 
be  and  appear  before  your  Honors  in  this  honorable  Court,  and 
then  and  there  to  answer  all  and  singular  the  premises,  and 
to  stand  to  perform  and  abide  such  order  and  decree  therein, 
as  to  your  Honors  shall  seem  meet  and  your  orators  shall  ever 
pray." 

The  demurrer  was  argued  by  Hutchins  and  Wheeler^  for  the 
complainants,  and  Dean^  contra.  The  points  made  appear  in 
the  opinion  of  the  Court. 

Curtis,  J.  The  first  question  is,  whether  this  Court  is  re- 
strained from  granting  the  injunction  prayed  for,  by  that 
clause  of  the  fifth  section  of  the  Act  of  March  2,  1793,  (1 
Stat,  at  Large,  334,)  which  provides,  ^nor  shall  a  writ  of 
injunction  be  granted  to  stay  proceedings  in  any  court  of 
a  State." 

The  gist  of  the  complainant's  bill  is,  that  under  process 
against  Hemsley,  the  creditor  and  the  sheriff  have  taken 
property  in  which  he  has  no  equitable  interest  whatever ;  and 
that  the  aid  of  a  Court  of  Equity  is  needful  to  ascertain  that 
he  has  no  interest  therein,  and  to  protect  the  real  owner. 

It  must  be  admitted  that  an  attachment  on  mesne  process, 
out  of  a  State  Court,  which  the  sherifi*  is  authorized  by  that 
process  to  make,  is  a  proceeding  in  a  Court  of  a  State,  within 
the  meaning  of  this  Act  of  Congress ;  for  the  word  proceed- 
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iogs  may  properly  inclade  all  steps  taken  by  the  Court,  or  by 
its  officers  under  its  precepts,  from  the  institution  of  the  suit 
to  the  close  of  the  final  process  which  may  issue  thereon. 

But  it  is  equally  clear,  that  an  attachment  on  mesne  pro- 
cess, which  the  sheriff  was  not  authorized  by  that  process  to 
make,  is  in  no  sense  a  proceeding  of  the  Court  from  which 
such  process  issued.  Thus,  if  a  sheriff  under  a  writ  of  attach- 
mjent  against  the  property  of  A,  should  take  his  body,  or  the 
property  of  B,  this  would  not  be  a  proceeding  of  the  Court,  but 
a  mere  trespass,  for  which  any  appropriate  remedy  may  be 
instantly  sought  in  any  Court  having  jurisdiction.  And,  ac- 
cordingly, it  was  held,  in  Slocumb  v.  Mayberry^  2  Wheat.  1, 
that  though  the  State  Courts  could  not  interfere  with  seizures 
made  by  officers  of  the  United  States,  for  breaches  of  laws  of 
the  United  States,  yet,  where,  under  authority  to  seize  a  ves- 
sel, an  officer  seized  the  cargo  with  the  vessel,  the  owner 
might  at  once  bring  replevin  in  a  State  Court  As  Chancel- 
lor Kent  has  expressed  it  in  4  Com.  410,  '4f  a  marshal  of 
the  United  States  under  an  execution  in  favor  of  the  United 
States  against  A,  should  seize  the  person  or  property  of  B, 
then  the  State  Courts  have  jurisdiction  to  protect  the  person, 
or  property  so  illegally  invaded  ;  and  it  is  to  be  observed  that 
the  jurisdiction  of  the  State  courts  in  Rhode  Island  was  ad- 
mitted by  the  Supreme  Court  of  the  United  States,  in  Slocumb 
V.  Mayberrpj  upon  this  very  ground."  Yet  this  is  but  the  con- 
verse of  the  question  we  are  considering ;  for  the  State  Courts 
can  no  more  interfere  with  the  proceeding  of  the  Courts  of  the 
United  States,  than  the  latter  can  with  the  former.  McKimv. 
VoorhieSj  7  Cranch,  279.  Property  attached  on  mesne  pro- 
cess which  does  not  authorize  its  seizure,  is  not  in  the  cus- 
tody of  the  law,  and  such  attachment  is  not  a  proceeding  of 
the  Court  out  of  which  the  process  issues. 

The  real  question  is  therefore,  whether  on  a  writ  against 
Hensley  alone,  the  sheriff  was  authorized  to  attach  the  prop- 
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erty  of  an  insolvent  6rm  of  which  Hensley  was  a  member,  in 
which  property,  it  is  admitted  by  the  demurrer,  he  bad  no 
equitable  interest     The  manner  in  which  individual  creditorB 
may  attach  or  levy  on  the  property  of  a  firm  in  which  their 
debtor  is  a  partner,  has  given  rise  to  much  discussion,  and  to 
some  diversities  of  decision  in  the  different  States.     The  de- 
cisions are  collected  in'  1  Am.  Leading  Cases,  (Heine  ic  Wal- 
lace,)  454-478.     It  would  be  useless  here  to  examine  them,  or 
display  those  diversities.     The  writ  of  attachment  in  the  case 
under  consideration  is  governed  by  the  laws  of  Massachusetts; 
and  in  this  State,  since  the  case  of  Pierce  v.  Jackson^  6  Mass. 
B.  242,  the  law  has  been,  as  it  respects  personalty,  that  only 
the  interest  which  may  remain  to  the  debtor  after  payment  of 
the  partnership  debts  and  of  any  balance  he  may  owe  to  the 
firm,  can  be  attached  by  his  creditor.     Allen  v.  Wells,  22  Pick. 
453*     Accordingly,  it  was  held  in  Blunchard  v.  Coolidge,  22 
Pick.  155,  that  where  a  partner  had  no  interest  in  the  stock 
except  a  share  of  expected  profits,  and  there  had  been  do 
profits,  he  had  no  attachable  interest,  and  trover  would  lie 
against  the  attaching  officer.     The  case  of  Peck  v,  Fisher,  7 
Gushing,  386,  points  out  the  distinction,  as  held  in  Massachu- 
setts, between  real  and    personal   estate.      This   makes   the 
validity  of  the  attachment  depend  upon  the  ultimate  interest 
of  the  debtor ;  and  as  it  is  admitted  in  this  case,  be  had  no 
such  interest,  and  that  nothing  would  pass  by  a  sale  of  it,  it 
follows  that  the  attachment  was  unlawful. 

I  am  aware  that  in  some  other  States,  the  tenancy  in  com- 
mon which  exists  at  law  among  copartners,  is  alone  considered 
at  law ;  and  that  a  Court  of  Law  will  execute  its  process  on 
partnership  property,  as  if  the  partners  were  tenants  in  common 
merely,  leaving  the  purchaser  and  the  other  partners  or  the 
creditors  of  the  firm,  to  adjust  their  relative  rights  in  a  Court 
of  Equity.  But,  as  I  understand,  this  has  not  been  the  law  of 
Massachusetts  in  reference  to  personal  estate;  and  a  credit«Mr 


OCTOBER  TERM,  1855.  471 


Cropper  et  al.  v.  Cobum  et  al. 


who  attaches,  or  levies  on  property  of  a  partnership,  in  which 
his  debtor,  though  a  member  of  the  firm,  has  no  substantial 
interest,  is  a  trespasser. 

This  being  so,  it  is  argued,  that  the  complainants  should 
have  resorted  to  an  action  at  law,  by  which  they  had  a  coniplete 
remedy.  But  it  must  be  remembered,  that  though  it  is^  now 
admitted  by  the  demurrer,  that  Hensley  has  no  interest,  when 
the  bill  was  filed  it  did  not  appear  that  it  might  not  be  neces- 
sary to  have  an  account  taken,  to  ascertain  this  fact.  Indeed, 
it  may  still  prove  to  be  necessary ;  because,  if  the  demurrer  be 
overruled,  the  defendants  may  answer,  and  deny  what  they 
now,  for  the  purposes  of  the  demurrer,  admit 

When  it  is  necessary  to  take  such  an  account,  which  a 
Court  of  Law  has  only  very  inadequate  means  of  doing,  and 
which,  in  trespass  or  trover,  can  only  be  taken,  by  and  before  a 
jury  in  Massachusetts,  ( Whitwell  v.  Willard^  1  Met.  R.  216,) 
there  is  not  an  adequate  remedy  at  law ;  and  if  equity  has 
jurisdiction  on  this  ground,  it  is  not  defeated  by  an  admission 
made  by  the  defendant  in  the  course  of  the  suit,  which  renders 
an  account  unnecessary.  K  it  were,  the  defendant  could  admit 
the-  plaintiff  out  of  Court. 

It  is  further  insisted  in  support  of  this  ground  of  demurrer, 
that  the  Revised  Statutes  of  Massachusetts,  ch.  90,  §  73-76, 
provide  a  complete  remedy  at  law,  by  enabling  the  copartner 
to  give  a  bond  to  the  officer,  to  pay  to  the  attaching  creditor, 
the  appraised  value  of  his  debtor's  share  of  the  property  at- 
tached. 

I  think  it  extremely  doubtful  whether  this  statute  can  be 
made  to  apply  to  attachments  of  copartnership  property.  The 
value  of  a  share  of  a  tenant  in  common  is  generally  capable 
of  being  ascertained  without  much  difficulty.  But,  as  has 
already  been  said,  it  is  only  the  interest  which  may  remain  to 
the  debtor  as  a  partner,  after  payment  of  the  partnership  debt 
and  any  balance  due  firom  him  to  the  firm,  which  the  creditor 
can  attach;  and  how  is  it  possible  for  appraisers  to  fix  the 
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value  of  this  interest  ?  Their  action  must  be  founded  on  the 
merest  conjecture.  It  would  seem,  that  these  provisions  most 
be  understood  as  limited  to  the  case  they  speak  of,  namely,  part 
owners,  as  distinguished  from  partners.  But,  however  this 
may  be,  it  is  very  clear  that  no  law  of  a  State  can  force  an 
alien,  or  a  citizen  of  another  State,  in  a  controversy  with  citi- 
zens of  Massachusetts,  to  forego  a  remedy  which  would  other- 
wise exist  in  equity,  under  the  constitution  and  laws  of  the 
United  States.  When  the  Judiciary  Act,  (1  Stat  at  Large,  73,) 
speaks  of  a  plain,  adequate,  and  complete  remedy  at  law,  it  refers 
to  the  common  law^,  not  the  statutes  of  the  States.  Robinson^ 
V.  Campbellj  3  Wheat.  212;  Bodley  v.  Taylor,  5  Cranch,  191 ; 
United  Stales  v.  Howland,  4  Wheat.  108 ;  BoyU  v.  Zacharie, 
6  Peters,  648.  *  The  equity  jurisdiction  of  the  Courts  of  the 
United  States  is  the  same  in  all  the  States.  Besides,  the 
statute  has  no  application  to  la  case  where  the  defendant  in 
the  action  has  no  attachable  interest  I  am  of  opinion,  the 
bill  shows  a  case  in  which  this  Court  has  jurisdiction. 

But  the  defendant  still  denies,  that  upon  the  allegations  of 
this  bill  the  plaintiffs  are  entitled  to  relief,  because  a  Court  of 
Equity  will  not  interpose  to  restrain  a  creditor  from  proceed* 
ing  at  law,  to  levy  his  execution  on  partnership  property;  it 
will  allow  him  to  work  out  his  legal  remedy  by  a  sale,  and 
then  interpose  and  have  an  account  taken  and  the  equities  ad- 
justed. Chancellor  Kent  so  held  in  Moody  v.  Payne^  2  Johns* 
Ch.  R.  548,  and  he  adheres  in  his  Commentaries,  (3  Com.  77, 
note,)  to  the  correctness  of  this  decision,  as  the  result  of  the 
authorities ;  though  he  admits  that  the  more  iit  and  suitable 
rule  of  practice  would  seem  to  be,  to  have  the  adjustment  of 
the  partnership  account  precede  the  sale.  Mr.  Justice  Story 
(Story  on  Part  380)  concludes  that  this  is  in  fact  the  prac- 
tice, according  to  the  decisions.'  And  of  this  opinion  was  the 
Chancellor  of  New  Jers»ey,  in  Cammack  v.  Johnston^  1  Green's 
N.  J.  Rep.  163;  and  the  same  opinion  is  held  in  Ohio,  (Place 
V.  Sweetzer,  16  Ohio,  142,)  and  seems  to  be  entertained  in 
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Maine,  ( Thomson  v.  Letvis^  34  Maine  Rep.  167).  Without 
expressing  any  opinion  on  what  Chancellor  Kent  calls  "  this 
litigious  subject,"  it  is  only  necessary  to  observe,  that  in  this 
case,  it  being  admitted  by  the  demurrer  that  the  debtor  part- 
ner has  no  interest,  the  decision  in  Moody  v.  Payne  does  not 
apply.  The  question  there  made  w^s,  whether  a  Court  of 
Equity  would  restrain  the  sale,  till  the  quantum  of  interest 
should  be  ascertained.  If  there  be  no  interest  on  which  to 
levy,  there  is  no  right  to  proceed  at  law  against  the  property. 
And  where,  as  in  Massachusetts,  an  attachment  on  mesne  prO' 
cess  may  be  made,  and  the  property  taken  into  the  possession 
of  the  sheriff,  and  kept  for  months,  and  even  years,  before  a 
judgment  is  rendered,  it  would  be  a  hardship  indeed,  if  the 
firm  were  obliged  to  await  a  sale  of  that  which  has  no  exist- 
ence, in  a  case  where,  as  here,  the  debtor  partner  has  no  inter- 
est. The  firm  and  its  creditors  are  no  more  compelled  to 
await  a  sale  before  applying  to  equity  for  relief,  than  before 
bringing  an  action  of  tort  at  law,  in  a  case  where  the  officer  is 
a  trespasser. 

It  is  objected  that  this  bill  contains  no  prayer  for  a  dissolu- 
tion. Speaking  generally,  a  Court  of  Equity  will  not  take  an 
account  between  partners,  during  the  continuance  of  the  part- 
nership. The  reason  is,  that  the  balance  will  piK^bably  fluc- 
tuate while  the  business  continues.  But  this  rule  though  ad- 
mitted to  exist,  (and  Sir  John  Leach  denied  it  altogether  in 
Harrison  v.  ArmUage^  4  Mad.  143 ;  and  Richards  v.  DavieSy  2 
Russ^  &  M.  347,)  is  but  a  general  rule,  to  which  some  excep- 
tions have  been  made,  when  necessary  to  conform  the  practice 
of  the  Court  to  the  wants  of  its  suitors,  and  to  prevent  a  fail- 
ure of  justice.  The  cases  on  this  subject  are  reviewed  by 
Lord  Chancellor  Cottenham  in  Walworth  v.  flbtt,  4  M.  &  <3r. 
619,  and  more  recently  by  Lord  Langdale,  in  Richardson  v. 
HastingSy  7  Beav.  307.  The  result  of  all  the  cases  in  their 
judgment  is,  that  the  rule  which  denies  the  assistance  of  Ihe 
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Court,  where  a  dissolution  is  not  prayed  for,  is  not  of  univer- 
sal  application. 

In  my  opinion,  it  do^s  not  apply  to  the  case  at  bar.  Where 
the  Court  is  asked  to  order  an  account  between  partners, 
in  order  to  determine,  whether,  at  the  time  of  the  attachment, 
the  partner  proceeded  against  at  law  by  his  oreditor  had  any 
beneficial  interest  in  the  property  attached,  the  same  reason 
for  refusal  to  proceed,  does  not  exist,  as  in  case  of  a  suit  be- 
tween partners,  where  the  object  is,  to  ascertain  their  relative 
rights,  with  a  view  to  decreeing  the  payment  of  a  balance  by 
one  to  the  other.  The  creditor  attaches  the  interest  of  one 
partner  as  it  exists  at  the  time  of  the  attachment.  Subse- 
quent changes  in  the  relations  of  the  partners,  inter  sescy  or  in 
the  rights  of  creditors,  which  are  only  substituted  rights  of 
the  partners,  are  not  necessary  to  be  ascertained. 

The  objection  that  the  Court  would  be  doing  but  incom- 
plete and  temporary  justice,  is  inapplicable.  For  the  object 
in  hand,  the  inquiry  would  be  final,  and  its  result  not  affected 
by  the  subsequent  continuance  of  the  business  of  the  firm. 
The  contrary  rule  would  put  it  in  the  power  of  any  creditor 
of  an  individual  partner,  to  force  a  dissolution  of  the  firm  by 
making  an  attachment  of  part  of  its  property ;  or  to  deprive 
the  firm  of  ail  remedy  in  equity,  for  the  ascertainment,  upon  a 
bill  by  the  firm,  of  the  just  rights  of  the  attaching  creditor,  or 
of  the  purchaser  on  execution.  Suppose  a  creditor  who  has 
purchased  on  execution,  the  beneficial  interest  of  a  partner  in 
certain  property  of  the  firm,  files  his  bill  for  an  account,  to  as- 
certain what  that  interest  was.  Can  he  force  a  dissolution? 
I  apprehend  not.  And  if  not,  I  do  not  perceive  why  the 
Court  may  not  interpose  on  the  application  of  the  firm,  to 
take  a  similar  account  for  the  same  purpose.  Especially 
should  this  be  so,  in  a  case  like  the  present,  where  the  de- 
murrer admits,  that  the  debtor  partner  had  no  interest,  and  con- 
sequently ,as  the  case  is  now  presented,  no  account  is  to  be  taken. 

The  demurrer  is  overruled,  and  the  defendants  must  answer. 
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Samubl  p.  Kittlb  t;^.  Joseph  H.  Merriam. 

In  oonstruing  the  specification  of  claim  in  letters  patent,  the  entire  specification  and 
drawings  are  to  be  examined,  and  thongh  there  is  an  error  in  showing  how  a  par- 
ticular element  enters  into  the  combination  claimed,  if  the  residue  of  the  speci- 
fication and  the  drawing  afford  means  to  correct  this  mistake,  it  does  not  avoid 
the  letters  patent 

This  was  an  action  on  the  case  for  the  infringement  of 
letters  patent  granted  to  the  plaintiff  on  the  7th  day  of  June, 
1853,  for  an  "  Improved  Door-Fastening."  The  specification 
was  as  follows :  — 

"TO  ALL  WHOM  IT  MAT  CONCERN. 

^'  Be  it  known  that  I,  Samuel  P.  Kittle,  of  Buffalo,  in  the 
county  of  Erie,  and  State  of  New  York,  have  invented  a  new 
and  improved  mode  of  fastening  or  locking  doors,  so  that  they 
cannot  be  opened  or  unlocked  from  the  outside,  which  I  term  a 
Traveller's  Lock ;  and  I  do  hereby  declare  that  the  following 
is  a  full  and  exact  description  thereof,  reference  being  had  to 
the  accompanying  drawings  and  to  the  letters  of  reference 
marked  thereon. 

"  The  nature  of  my  invention  consists  in  providing  the  door 
rebate  with  a  metal  bar  sufficiently  thin  to  allow  the  door  to 
shut.  Said  bar  is  of  stiff  metal,  and  provided  with  an  edge 
or  edges,  spur  or  spurs  at  one  end,  which  edge  or  edges,  spur 
or  spurs,  are  pressed  into  the  wood  forming  the  rebate,  by 
closing  the  door  or  otherwise,  and  the  said  edges  or  spurs  are 
prevented  losing  their  hold  in  the  wood  by  means  of  the  edge 
of  the  door  resting  against  the  bar  or  a  cap  which  is  used  in 
connection  with  the  bar  when  the  door  fits  badly.  •  The  other 
end  of  said  bar,  which  projects  beyond  the  face  of  the  door 
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when  closed,  ia  provided  with  a  stop  or  rest,  which,  when  the 
door  baa  been  closed  as  above,  is  made  to  bear  on  the  face  of 
the  door,  thus  secoring  it,  so  long  as  the  edges  or  spara  do  re- 
tain their  hold  in  the  rebate. 

"  To  represent  and  set  forth  more  clearly  the  natare  of  my 
invention,  I  will  proceed  to  describe  its  constmdion  and 
operation. 


"  I  construct  my  traveller's  lock  of  any  metal  or  composition 
that  does  not  break  orbend  easily.  Figure  1,  is  a  perspective 
view  of  the  lock  closed,  with  the  edges  up,  exposed  to  view. 
Fig.  3,  ia  a  perspective  view  of  the  lock  open,  with  cap  oq. 
Fig.  3,  represents  the  application  of  the  lock  in  a  section  of 
a  door  and  casement  which  are  cut  through  the  centre  of  the 
lock. 

"  Let  the  same  letters  represent  the  same  parts  in  the  above 
figures  —  then  A  will  represent  the  bar  or  stop ;  6  the  stop  or 
rest;  C  the  brace  or  guide,  and  D  the  cap.  There  are  no 
necessary  exact  dimensions  for  either  of  these  parts,  provided 
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all  agree  together,  but  it  is  found  convenient  to  make  the  bar 
A  2\  inches  long,  l^  inches  wide,  and  \  of  an  inch  or  less 
thick,  with  the  end  that  is  to  be  inserted  between  the  edge  of 
the  door  and  face  of  the  rebate  bent  back  at  an  angle  of  about 
ninety  degrees  from  a  line  with  the  face  of  the  bar  to  form 
the  edge  or  edges  E  E,  as  seen ;  or.  it  may  be  made  one  con- 
tinuous edge,  or  cut  into  numerous  pricks  like  saw-teeth ;  or  * 
there  may  be  spurs  set  into  the  bar ;  or  there  may  be  a  sepa- 
rate plate  with  similar  device  made  so  as  to  admit  of  a  con- 
nection with  the  bar  A,  any  of  which  would  not  materially 
alter  the  principle  or  design  of  the  lock.  1 1,  on  the  bar  in  fig- 
ure 2,  represent  gains  in  the  edges  of  the  bar  where  the  cap 
D  is  put  on  or  taken  off.  The  end  of  the  bar  A,  which  pro- 
jects beyond  the  rebate  and  face  of  the  door  when  closed, 
must  be  provided  with  a  stop  or  rest,  w*hich  is  or  can  be  con- 
nected with  the  bar  A,  and  made  to  bear  on  the  face  of  the 
door  when  closed ;  this*  it  is  found  convenient  to  do  by  the 
rivet  H,  which,  when  used,  will  secure  together  the  bar  A,  the 
stop  B,  and  the  brace  C,  and  allow  either  or  both  the  stop 
and  brace  to  be  thrown  around  back,  as  seen  in  fig.  2 ;  in  place 
of  the  rivet,  the  bar  and  stop  may  be  hinged  together,  or  con- 
nected by  ratchet  and  spring  or  screw,  or  in  anyway  that  will 
allow  the  stop  to  be  taken  off  or  thrown  back  to  admit  the  door. 
The  stop  B  may  be  made  of  like  material,  and  same  width 
and  thickness  of  the  bar  A.  The  brace  or  guide  C,  as  seen,  is 
of  like  material  with  the  bar  A,  and  secured  to  it  by  the  rivet 
H,  the  lip  6,  which  is  formed  by  bending  the  end  of  the  brace 
so  that  it  will  stand  when  closed  at  about  a  right  angle  with 
the  back  of  the  bar  A.  The  brace  C  acts  as  a  guide  in  setting 
the  lock  into  the  rebate,  and  is  also  a  brace  to  strengthen  the 
bar  A.  The  lip  F,  as  seen,  can  be  formed  on  the  stop  B  by 
bending  the  material  either  out  or  in,  so  that  it  will  stand  at 
about  a  right  angle  with  the  face  of  the  bar  A  when  closed, 
as  seen  in  fig.  1,  and  as  shown  in  fig.  3.  This  mode  saves 
unnecessary  metal  and  bulk.     The  lip  should  be  of  circular 
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form,  the  rivet  being  the  centre  when  used  as  here  repre- 
sented, so  that  after  the  spurs  have  been  secured  in  the  rebate 
and  the  door  closed,  the  stop  B  may  be  brought  around  and 
pressed  upon  the  face  of  the  door,  securing  it  closely. 

^'  The  cap  D,  as  seen  in  fig.  2,  is  simply  a  piece  of  metal 
of  wedge  form  to  be  used  when  the  door  does  not  fit  closely 
into  the  rebate,  as  shown  in  fig.  3.  This  cap  may  be  con* 
nected  with  the  bar  A  in  various  ways ;  it  has  been  found 
convenient  to  do  this  by  lips  J  J,  as  seen  in  fig.  3.  These 
lips  are  simply  bent  over  the  edge  of  the  bar  A,  ormade  to  fit 
it  so  that  the  cap  may  be  taken  off  at  II,  when  not  required* 

'^  What  I  claim  as  my  invention,  and  desire  to  secure  by 
letters  patent,  is  the  combination  of  the  bar  A,  having  the 
edges  E  E,  with  the  stop  or  rest  B,  having  the  lips  F  and  G 
constructed  and  arranged  as  described.  I  further  claim  the 
combination  of  the  cap  D  with  the  bar  A,  the  effect  of  the  cap 
being  to  fill  up  the  space  between  the  edge  of  the  door  when 
closed,  and  the  casing  as  described,  all  for  the  purposes  and 
constructed  in  the  manner  substantially  as  set  forth  in  the 
accompanying  specifications  and  drawings. 

"  Samitel  p.  Kittle, 


"  Arthur  W.  Jones,  )  ^r^r;-. , 
"James  Sangster,      j  vvitnesses. 


"  Patent  dated  June  7,  1853." 

The  drawing  annexed  showed  that  the  lip  G  was  turned  on 
the  end  of  the  brace  C.  The  summing  up  was  erroneous  in 
calling  the  lip  G  a  part  of  the  rest  B,  and  it  was  objected  that 
this  error  was  fatal  to  the  claim. 

Curtis,  J.  I  disclaim,  altogether,  the  power  to  correct  a 
mistake  in  letters  patent  The  power  to  do  this  is  confided 
by  Congress  to  the  Commissioner  of  Patents,  under  the  13th 
section  of  the  Patent  Act  of  July  4, 1836,  (5  Stat,  at  Large, 
122).  My  duty  is  to  construe  the  specification  and  claim  as 
they  stand,  and  determine  the  legal  effect  of  the  claim. 


1 
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In  doing  this,  one  material  thing  to  be  adverted  to  is, 
what  was  in  point  of  fact  the  invention.  For  there  is  a  rea- 
sonable presumption  that  the  intention  of  the  inventor  was, 
to  obtain,  and  of  the  government  to  concede  to  him,  the  ex- 
clusive right  to  what  he  actually  invented.  Now  it  is  con- 
ceded that  the  brace  C,  with  its  lip  O,  are  essential  parts  of 
the  invention ;  and  it  is  therefore  fairly  to  be  presumed  he 
intended  to  embrace  them  in  his  summing  up.  Still,  he  may 
have  failed  to  do  so,  and  we  must  look  at  the  language  em- 
ployed and  see  whether  he  has  or  has  not  included  these  parts 
in  his  summing  up.  Referring  to  the  terms  used  in  the  claim, 
it  is  not  doubtful  that  the  patentee  intended  to  include  in  his 
combination  the  lip  G.     He  says  so  in  express  terms. 

No  doubt  exists  on  this  subject.  The  doubt  arises  from  the 
terms  employed  to  show  hotv  the  lip  G  is  to  come  into  the 
combination.  Taken  by  themselves,  the  words  and  letters  of 
a  part  of  the  claim  indicate  that  the  rest  B  has  two  lips,  F  and 
G,  and  that  the  lip  G  enters  into  the  combination  as  part  of 
the  rest  B.  But  in  construing  a  claim  we  cannot  look  to  a 
single  phrase  only,  to  the  exclusion  of  all  the  residue  of  the 
writing.  On  the  contrary,  we  must  look  at  the  entire  specifi- 
cation and  drawings,  and  view  each  part  by  the  light  thrown 
on  it  by  the  whole.  If  the  specification,  taken  as  a  whole, 
leaves.no  reasonable  doubt  concerning  the  intention  of  the 
patentee  to  include  in  the  combinati6n  claimed,  the  brace  and 
its  lip  G,  then  it  is  to  be  considered  as  included.  It  has  cd- 
ready  been  stated  that  even  the  words  of  the  claim  relied  on 
by  the  defendant,  show  that  the  lip  G  enters  into  the  com- 
bination ;  and  the  close  of  the  claim  also  shows  that  the  parts 
of  which  the  combination  consists  are  to  be  combined  and  ar- 
ranged,  that  is,  introduced  into  the  combination,  substantially 
as  is  described.  And  the  description  and  drawings  clearly 
show,  that  the  lip  G  is  to  come  into  the  combination  as  part  of 
the  brace  C,  and  that  it  is  only  in  that  way,  it  can  possibly  be 
combined  with  the  other  parts.     The  case,  then,  is  this  —  the 
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lip  G  is  to  come  into  the  combination.  One  part  of  the  claim 
says  as  one  of  the  parts  of  B ;  another  part  of  the  claim,  taken 
in  connection  with  the  residae  of  the  specification  and  draw- 
ing, says  it  is  to  come  in  as  part  of  C.  And  no  reasonable 
man  can  doubt  that  the  latter  and  not  the  former  is  what  the 
patentee  really  intended.  The  rule  of  error  demonsircUionis 
non  nocei  is,  therefore,  applicable.  We  may  reject  the  erro- 
neous description,  and  have  enough  left  clearly  and  certainly 
to  identify  the  mode  in  which  the  lip  G  was  to  enter  into  the 
combination  claimed.  The  parties  then  went  to  the  jury  upon 
the  questions  of  novelty  and  infringement,  and  the  defendant 
had  a  verdict 

Causten  Brotcn^  for  the  plaintiff. 

Oiles^  contra. 


The  Sam  Slick,  David  E.  Mato,  Claimant. 

Where  a  local  law,  conferxing  a  lien,  declared  :  "  And  in  all  cases  sndi  lien  shall 
cease,  immediately  after  such  vessel  shall  have  arrived  in  any  port  oat  of  this 
Commonwealth/'  it  was  held  that  the  lien  was  lost  when  the  vessel  bound  ftom 
Newburyport  to  Boston  put  into  Portsmouth  on  account  of  a  fog,  and  to  get  pro- 
visions. • 

Privileged  liens  are  stricti  juris,  and  are  not  to  be  extended  argnmentatively  to  cases 
not  within  the  law  which  confers  them. 

Though  the  Court  may  think  the  legislature  would  have  excepted  a  case  out  of  a 
statute  of  limitations,  if  it  had  been  foreseen,  the  Court  cannot  except  it. 

This  was  an  appeal  from  a  decree  of  the  District  Court, 
pronouncing  for  a  lien  on  a  domestic  vessel,  for  the  price  of 
materials  used  in  its  construction,  under  a  statute  of  the  State 
of  Massachusetts,  (St.  1848,  c.  290).  The  parties  have,agreed 
on  a  statement  of  facts,  the  substance  of  which  is  as  fol- 
lows :  — 
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"^  The  respective  libellants,  at  the  dates  mentioned  in  the 
schedules  annexed  to  their  libels,  supplied  the  materials  there- 
in mentioned,  (or  a  portion  of  the  same,  to  be  determined 
thereafter  in  case  the  Court  should  decide  that  the  libellants 
can  recover  any  thing,)  at  the  prices  therein  specified ;  and  the 
said  materials  were  used  in  the  construction  of  the  said  bark 
Sam  Slick,  at  the  port  of  Newburyport,  in  the  State  of  Massa- 
chusetts, the  said  bark  being  a  ship  or  vessel  within  the  Com- 
monwealth of  Massachusetts.  The  said  materials  were  fur- 
nished by  the  libellants  to  said  Manson  &  Fernald,  and 
charged  to  them  on  their  books,  the  libellants  knowing  that 
they  were  to  go  into  this  vessel,  and  supposing  that  they  had 
a  lien  on  it  for  them,  and  were  suitable  and  necessary  and 
proper  for  the  purpose  of  building  the  same,  and  were  deliv* 
ered  to  Manson  &  Fernald,  the  carpenters  who  built  the  said 
bark,  and  a  debt  was  contracted  therefor  which  still  remains 
unpaid,  except  for  the  part  stated  in  the  said  libels,  although 
demanded  by  the  libellants  of  the  said  Manson  &  Fernald^ 

"  The  said  bark  was  built  at  Newburyport  under  and  by 
virtue  of  the  contract  set  forth  in,  and  annexed  to,^he  answer 
in  these  cases;  and  the  said  David  E.  Mayo  paid^  the  said 
Manson  &  Fernald  for  furnishing  the  materials,  as  set  forth  in 
said  answers,  and  building  the  said  bark,  but  the  libellants  did 
not  know  at  the  time  of  furnishing  the  said  materials,  that 
there  was  such  a  contreu^t. 

'<  The  said  vessel  was  completed  on  or  about  May  19, 1854^ 
and  on  the  20th  of  said  May,  the  said  bark  first  sailed  from 
the  port  of  Newburyport  for  the  port  of  Boston  in  said  dis- 
trict, it  being  the  intention  of  the  master  to  proceed  directly 
to  Boston ;  but  soon  after  leaving  the  harbor  of  Newburyport, 
and  on  the  tsame  day,  in  consequence  of  head  winds,  an  ap- 
proaching dense  fog,  and  being  short  of  provisions,  the  said 
bark  was  obliged  to  put  back  for  a  harbor  and  provisions,  and 
the  port  of  Newburyport  not  being  a  port  of  easy  access  for 
BO  large  a  vessel,  the  harbor  of  Portsmouth,  in  the  State  of 
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New  Hampshire,  was  deemed  the  most  suitable  port  to  go 
into,  and  the  said  vessel  the  same  day  put  into  and  anchored 
in  the  harbor  of  Portsmouth.  And  on  the  next  day,  and  after 
taking  on  board*  a  sufficient,  supply  of  provisions,  the  said 
bark  sailed  for  the  port  of  Boston,  where  she  arrived  on  the 
following  day,  and  there  remained  until  she  was  libelled  in 
these  suits. 

^<  The  said  contract,  payments,  and  schedules  may  be  re- 
ferred to,  but  are  to  be  taken  as  true  no  further  than  their 
statements  are  particularly  admitted  herein. 

'^  If  upon  the  foregoing  statement  of  facts,  the  Court  is  of 
opinion  that  the  libellants  are  entitled  to  recover,  a  decree 
shall  be  entered  for  them  for  an  amount  to  be  agreed  upon  by 
the  parties,  or  determined  by  the  Court,  with  costs,  otherwise 
a  decree  for  the  claimant  for  costs. 

*•  Nothing  herein  contained  shall  be  deemed  a  waiver  of  the 

right  of  either  party  to  an  appeal  to  the  Circuit  Court  of  the 

United  States,  should  he  feel  aggrieved  by  the  decision  of  the 

District  Court" 
•      I 

Curtis,  J.  The  question  is,  whether  the  lien  given  by  the 
local  law  was  terminated  by  going  into  the  harbor  of  Ports- 
mouth, New  Hampshire,  remaining  there  over  one  night  and 
part  of  two  days,  and  taking  on  board  some  needed  provis- 
ions. The  second  section  of  the  Act  in  question  is  as  fol- 
lows :  "  When  the  ship  or  vessel  shall  depart  from  the  port 
at  which  she  was  when  such  debt  was  contracted,  to  some 
other  port  within  this  Commonwealth,  every  such  debt  shall 
cease  to  be  a  lien  at  the  expiration  of  twenty  days,  after  the 
day  of  such  departure ;  and  in  all  cases  such  lien  shall  cease^ 
immediately  after  such  vessel  shall  hai^e  arrived*  in  any  port 
out  of  this  CowMonweaithP 

This  case  is  within  the  words  of  the  last  clause  of  this  sec- 
tion.  The  vessel  went  into  a  port  out  of  the  Commonwealth, 
to  procure  provisions ;  and  this  was  an*  arrival  in  that  port 
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within  the  usual  meaning  of  the  word  arrival.  Mr.  Chief  Jus- 
tice Marshall  in  the  case  of  the  Patriot^  1  Brock.  411,  interpret- 
ing the  meaning  of  this  word  used  in  one  of  the  non-inter- 
course Acts,  says :  "  To  arrive,  is  a  neuter  verb,  which,  when 
applied  to  an  object  moving  from  place  to  place,  designates 
the  fact  of  coming  to  or  reaching  a  place.  If  the  place  be  des- 
ignated, then  the  object  which  reaches  that  place,  has  arrived 
at  it  A  person  coming  to  Richmond,  has  arrived  when  he 
enters  the  city.  But  it  is  not  necessary  to  the  correctness  of 
this  term,  that  the  place  at  which  the  traveller  arrives  should 
be  his  ultimate  destination  or  the  end  of  his  journey."  So 
here,  the  vessel  having  gone  into  the  port  of  Portsmouth,  ar- 
rived there,  though  she  was  bound  to  Boston.  But  it  is 
argued  that  the  case  is  within  the  first  clause  of  the  Act, 
because  the  vessel  departed  from  the  place  where  she  was 
when  the  debt  ^as  contracted,  to  some  other  port,  namely  Bos- 
ton, and  so  the  lien  was  not  terminated  till  the  expiration  of 
twenty  days  after  such  departure. 

It  is  true  the  case  is  within  the  first  clause  ;  but  if  it  is  also 
within  the  second  clause,  that  must  operate  on  it ;  and  it  may 
be  within  both.  The  second  clause  does  not  except  cases  be- 
cause they  are  within  the  first  clause.  On  the  contray,  it 
says  expressly  that  in  ^^all  cases  such  lien  shall  cease  imme- 
diately after  the  vessel  shall  have  arrived  in  any  port  out  of 
the  Commonwealth."  Certainly  all  cases  of  such  arrival  must 
include  cases,  where  the  vessel  departed  from  the  place  where 
she  was  when  the  debt  was  contracted,  and  came  to  another 
port  in  the  State,  after  visiting  and  arriving  at  a  port  out  of 
the  State. 

It  is  further  argued,  that  the  occasion  for  going  to  Ports- 
mouth and  the  purpose  for  which  she  put  in  there,  take  this 
case  out  of  the  true  meaning  of  the  Act  I  do  not  think  so. 
She  went  there  for  a  harbor  and  to  obtain  supplies.  We  may 
conjecture  that  one  reason  which  induced  the  legislature  to 
put  an  end  to  these  liens,  on  arrival  in  a  foreign  port  was,  to 
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clear  the  vessel  from  all  SDch  incumbrances;  the  possible  ex- 
istence of  which  might  prevent  credit  from  being  given  to  the 
vessel  in  a  foreign  port  for  necessary  snpplies.  If  so,  the  going 
in  for  supplies  is  exactly  the  case  intended  to  be  provided  for, 
and  I  cannot  say  how  great  these  supplies  must  be,  to  bring  the 
case  within  the  intention  of  the  legislature.  Their  intent  as 
manifested  by  their  language,  was  to  include  all  cases. 

Nor  do  I  think  that  putting  in  to  a  harbor,  on  account  of  a 
fog,  takes  the  case  out  of  the  Act.  So  far  from  making  any 
such  exception,  the  Act,  as  we  have  seen,  expressly  says  it  is 
to  include  all  cases  of  such  arrival,  whatever  the  indueement 
to  it  may  have  been.  I  do  not  think  I  have  a  right  to 
make  an  exception  which  the  Act  not  only  has  not  made,  but 
lias  clearly  negatived,  and  especially  when  dealing  with  this 
particular  subject.  Liens  have  sometimes  been  spoken  of,  as 
af  they  were  so  beneficial,  that  any  disposition  not  to  enlarge 
their  operation  must  be  a  species  of  severity  not  consistent 
with  that  liberal  policy  which  inspires  the  maritime  law.  I 
confess  to  grave  doubts  of  the  correctness  of  these  views.  The 
civilians,  and  especially  the  writers  upon  the  modem  laws  of 
the  continent  of  Europe,  have  had  occasion  to  examine  this 
subject  with  great  care,  and  it  is  a  maxim  among  them,  prwu 
legia^  cum  sint  s trie ti  juris  nee  extendi  possunt  dere  ad  rem^  nee 
de  persdha  ad  personam^  or,  as  Boulay  Paty,  (I  CJours  de  Droit 
Com.  36)  states  it,  "  privileged  liens  are  matters  of  strict  right, 
and  it  is  not  permissible  to  extend  them  from  oi^e  case  to 
-another.  In  this  matter  one  should  never  argue  from  analogies 
or  consequences ;  the  privilege  must  be  given  by  the  law  itself." 

Privileged  liens,  like  that  now  in  question,  operating  as  ajic^ 
in  rey  and  accompanying  the  thing  into  the  hands  of  a  bond 
fide  purchaser  for  value  without  notice,  as  this  claimant  is, 
are  an  embarrassment  to  commerce  ;^  and  though  sufficient 
reasons  exist  for  allowing  them  in  particular  cases,  I  consider 
the  rule  announced  by  Boulay  Paty  to  be  correct,  that  they  are 
not  to  be  extended  by  argument  (See  The  Exetsage^  ante^  p. 
421.) 
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The  clause  of  the  Act  now  in  qaestion  operates  as  a  limita- 
tion of  the  lien.  ^The  libellant  insists,  that  eiren  if  his  case  is 
within  the  language  of  the  limitation,  its  peculiar  circum- 
stances render  it  ptoper  for  the  Court  to  declare,  that  it  ought 
not  to  be  coilsidered  as  within  the  meaning  of  the  legislature. 
But  it  is  now  a  settled  doctrine,  which  has  been  repeatedly 
announced  and  applied  by  the  Supreme  Court  of  the  United 
States,  that,  however  strong  the  reasons  may  be,  the  courts 
cannot  ingraft  on  a  statute  of  limitations  an  exception  not 
made  on  it ;  nor  declare  a  right  not  to  be  barred,  if  within 
the  fair  meaning  of  the  language  of  the  Act  of  Limitation, 
because  it  seems  that  the  legislature  would  have  excepted  it  if 
it  had  been  anticipated  and  considered.  Clementson  v.  WiU 
liamsy  8  Cranch,  72 ;  Mclver  v.  Ragan^  2  Wheat  25 ;  Bank  of 
Siate  of  Alabama  v.  Dalton^  9  How.  522.  I  am  by  no  means 
prepared  to  say  this  case  would  have  been  excepted,  if  fore- 
seen. I  think  it  is  not  excepted ;  and  that  the  lien  was  ter- 
minated by  the  arrival  at  the  foteign  port 

The  decree  of  the  District  Court  is  reversed,  and  the  libel 
dismissed  with  costs. 

AndroSy  for  the  claimant 

P.  W.  Chandler  J  contra* 


In  the  Matter  of  the  Bail  of  Loring  Snow. 

After  a  final  decree  for  the  libellant  in  a  suit  in  penonam,  in  which  the  respondent 
gave  bail  to  appear  and  abide,  the  libellant  may  apply  to  the  Court,  show  that 
the  respondent  has  gone  beyond  seas,  and  thereupon  obtain  a  monition  to  the  bail 
to  appear  and  show  cause  why  they  should  not  be  decreed  to  satisfy  the  damages 
and  oosts ;  and  it  is  not  sufficient  cause  to  be  shown  by  the  bail  that  no  execution 
against  the  principal  has  been  returned  rum  est  inventus, 

Peter  Vickman  had  a  decree  at  a  former  day,  against  Lor- 
ing Snow,  for  damages  and  costs.     After  the  decree  was 

41* 
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entered  on  application  to  the  Coart,  the  following  order  was 
passed :  — 

"  On  motion  of  C.  G.  Thomas,  proctor  for  the  libellant  in 
the  above  entitled  cause,  the  Court  being  satisfied  that  the 
said  Snow  has  gone  beyond  seas,  it  is  ordered  that  a  moni- 
tion issue  to  Augustus  Hemmenway,  to  show  cause,  if  any 
he  has,  why  he  should  not  pay  the  judgment  awarded  in  this 
Court  at  the  present  term  thereof,  against  Loring  Snow  in 
admiralty  in  the  libel  of  Peter  Vickman,  wherein  said  Hem- 
menway was  bail  for  said  Snow.  And  further  to  show  cause 
why  the  motion  of  the  proctor  for  said  libellant  for  process 
:against  said  bail  should  not  be  granted.'' 

The  monition  thus  directed  having  been  served  and  re- 
inrned,  the  parties  appeared,  and  Dehon  showed  cause.  C.  G. 
Thomas^  contra. 

CuKTis,.J.  In  this  case  the  libellant  had  a  decree  against 
the  respondent  for  damages  for  a  tort,  at  the  last  term.  After 
the  decree  was  entered,  the  libellant's  proctor  appeared  and 
offered  evidence  to  show  that  the  respondent  had  gone  beyond 
seas,  and  .he  moved  for  a  monition  to  Augustus  Hemmenway, 
who  became  bail  for  the  respondent,  upon  his  arrest,  to  show 
cause  why  execution  should  not  be  issued  against  him.  The 
monition  was  issued  and  made  returnable  to  this  term ;  and 
Hemmenway  havit)g  appeared  by  his  counsel,  shows  for 
cause  that  the  condition  of  this  bail  bond  not  being  to  pay 
the  damages  which  might  be  decreed,  but  duly  to  appear  and 
answer  and  abide  the  final  decree,  there  is  no  breach  of  the 
bond  until  an  execution  shall  have  been  issued  and  returned 
m)n  est  inventus. 

But  I  am  of  opinion  that  it  is  not  necessary  to  take  out  an 
execution  against  the  principal  to  charge  such  bail  in  the 
admiralty.  It  is  in  conformity  with  the  practice  of  the  High 
Court  of  Admiralty  in  England,  to  proceed  summarily  against 
the  bail,  in  a  case  wliere  the  principal  has  gone  out  of  the 
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kingdom,  by  issuing  a  monitioii  to  the  bail  to  show  cause 
why  execution  should  not  go  against  them,  without  citing  the 
principal,  or  issuing  any  process  against  him.  Gierke's  Praxis, 
articles  64,  65.  It  is  upon  this  practice  that  the  rule  (No. 
3)  for  the  admiralty  practice  of  the  District  Court  was 
framed.  Though  it  authorizes  the  marshal  to  take  bail  with 
a  condition  to  pay,  as  well  as  to  appear  and  abide,  and  in 
this  case  the  condition  was  only  to  appear  and  abide,  yet  the 
summary  proceeding  directed  on  a  breach  of  condition,  is 
%,pplicable  to  a  breach  of  one  or  the  other  of  those  conditions. 
There  is  no  more  reason  why  the  libellant  should  be  required 
to  pursue  the  principal  by  an  execution,  when  the  bail  stipu- 
lates that  the  principal  shall  appear  and  abide,  than  there  is 
where  the  bail  stipulates  that  he  should  pay  as  well  as  appear 
and  abide.  In  Lane  v.  Townsend^  (Ware's  R.  289,)  Judge 
Ware  examined  the  subject  of  the  rights  of  bail,  with  his 
usual  learning  and  ability ;  and  considers  that  a  monition  to 
show  cause  and  a  decree  thereon,  fixes  the  bail,  though  a 
return  of  non  est  inventus  does  not  In  the  case  of  The  Har- 
riet^  1  Wm.  Robinson,  193,  a  doubt  was  expressed  how  far  it 
was  necessary  to  prosecute  the  principal  in  the  first  instance, 
before  proceedings  could  be  instituted  against  the  bail.  In 
that  case,  it  was  held  that  the  bankruptcy  of  the  principal 
was  cause  for  not  first  taking  process  against  him.  This 
must  have  been  because  there  was  no  technical  rule,  like  that 
at  common  law,  requiring  an  execution  against  the  principal 
to  be  returned  unsatisfied,  as  a  necessary  foundation  for  pro- 
ceedings against  the  bail.  And  that  it  was  sufficient  to  sat- 
isfy the  Court  that  process  against  the  principal  would  be 
fruitless.  If  he  is  beyond  seas,  when  the  time  for  satisfying 
the*deeree  has  arrived,  it  is  certain  he  has  not  abided  the  de- 
cree that  the  condition  of  the  bond  is  broken,  and  that  any 
process  against  him  would  be  fruitless.  And  where,  as  in 
this  case,  this  is  made  to  appear,  and  thereupon  the  bail  has 
further  time  allowed  to  show  cause,  and  shows  none  except 
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the  failure  of  the  creditor  to  do  a  vain  act,  by  taking  execu- 
tion against  one  who  is  out  of  the  jurisdiction,  I  have  no 
doubt  execution  should  go  against  him.^ 


Pritchakd,  Assignee,  vs.  Chandler,  Administrator. 

• 

An  assignee  in  bankraptcj  may  sue  in  this  Couit  on  a  note  of  which  the  bankrupt 
is  payee ;  and  if  the  note  was  witnessed,  sach  action  is  not  barred  by  the  law  of 
Massachosetts  until  the  expiration  of  twenty  years  from  the  time  the  note  became 
payable. 

If  the  bankrupt  and  the  promisor  of  a  note  frandalently  conceal  the  caose  of  action 
from  the  assignee,  from  the  moment  when  his  title  accmes,  the  two  years  lim- 
itation in  the  Bankrupt  Act,  does  not  begin  to  run.  Iftut  a  fraudulent  concealment 
after  the  assignee's  title  accrued  is  not  sufficient. 

The  pleadings  are  stated  in  the  opinion  of  the  Ck>urt. 

CuETis,  J.  Upon  the  question  whether  this  Court  has  juris- 
diction under  the  eighth  section  of  the  Bankrupt  Act  of  1841, 
(5  Stat,  at  Large,  446,)  I  feel  no  difficulty.  I  concur  in  the 
opinion  of  Mr.  Justice  Story,  in  Mitchell  v.  Oreai  Works^  Jf. 
Sf  M,  Co.^  2  Story,  R.  648,  that  a  suit  by  an  assignee  to  recover 
a  debt  due  to  the  bankrupt,  is  a  suit  against  a  person  claiming 
an  adverse  interest  touching  a  right  of  property  of  tAe  bankrupt, 
within  the  meaning  of  that  section  of  the  Act,  and  that  such 
a  suit  is  therefore  within  the  jurisdiction  of  this  Court 

I  consider  also,  that  an  assignee  has  precisely  the  same  righi; 
to  sue  on  a  witnessed  note  that  the  bankrupt  payee  himself 
had ;  and  that  as  the  statute  law  of  Massachusetts  enables^the 
payee  to  sue  on  such  a  note  at  any  time  within  twenty  years, 
the  assignee  has  that  right     The  third  section  of  the  Bankrupt 

1  Domat,  (Cushing's  Ed.)  n.  1866, 1867. 
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Act  confers  on  the  assignee,  not  only  all  property  and  rights 
of  property  of  the  bankrapt,  including,  of  course,  a  promissory 
note  payable  to  and  held  by  the  bankrupt,  but  also  power  to 
sue  for  the  same  as  fully  as  if  the  same  were  vested  in  the 
bankrupt.  This  statute  clothes  the  assignee  with  every  right 
of  action  of  the  bankrupt  founded  on  contract,  and  if  the  bank- 
rupt would  have  had  a  right  of  action,  if  be  had  not  become  a 
bankrupt,  the  assignee  has  the  same  right  of  action. 

The  re|)licatiou  to  the  pleas  of  the  six  years'  statute  of  lim- 
itations is  therefore  good. 

Besides  these  pleas,  the  defendant  has  also  pleaded,  that 
this  action  was  ndt  brought  within  two  years  after  the  decree 
of  bankruptcy,  nor  within  two  years  after  the  cause  of  action 
first  accrued  to  the  plaintiff. 

To  this  the  plaintiff  has  replied,  in  substance,  that  he  first 
knew  of  the  existence  of  the  cause  of  action  within  two  years 
before  action  brought ;  and  that  the  defendant's  intestate,  '^ur- 
iog  his  lifetime,  fraudulently  concealed  the  existence  of  any^ch 
causes  of  action  from  the  said  plaintiff;  and  that  the  said  in- 
testate was  living  long  after  the  plaintiff  was  appointed  as- 
signee," &c     To  this  replication  there  is  a  demurrer. 

It  is  not  urged  that  mere  ignorance  of  the  cause  of  action 
would  prevent  the  bar.  But  that  a  fraudulent  concealment 
of  the  cause  of  action  by  the  debtor  from  the  assignee  will 
have  this  effect 

Whether  such  a  case  could  come  into  that  class  of  cases  in 
which  it  has  been  held  that  an  action  for  a  secret  fraud  <lid 
not  accrue  until  its  discovery,  or  whether  the  plaintiff  might 
not  be  obliged  to  resort  to  a  Court  of  Equity  to  enjoin  the 
defendant  firom  profiting  by  his  own  fraud,  it  is  not  necessary 
here  to  determine.  It  is  certainly  true,  in  this  cas^that  if  the 
statute  once  began  to  run,  it  must  continue  until  the  com- 
pletion of  the  bar;  and  that  to  prevent  the  statute  from 
beginning  to  run,  the  fraudulent  concealment  must  exist  at  the 
moment  when  the  plaintiff's  title  accrued.     The  replication 
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cdleges  that  the  intestate,  «  During'  his  lifetime^  fraudulently 
concealed."  It  is  not  sufficient  that  he  did  this  during  his 
lifetime ;  it  must  have  been  on  some  particular  day  during  his 
lifetime,  namely,  at  the  precise  time  when  the  plain tifPs  title 
accrued,  and  thenceforward  continually,  until  within  two  years 
before  action  brought  If,  to  a  plea  of  the  statute  of  limitations, 
by  an  administrator,  the  plaintiff  should  reply  that  the  defend- 
ant's intestate  during  his  lifetime  was  out  of  the  Ck)mmon- 
wealtb,  I  am  induced  to  think  it  would  be  a  bad  plea.  I 
should  doubt  if  it  showed,  with  sufficient  certainty,  that  he 
was  out  of  the  Commonwealth  when  the  cause  of  action  ac- 
crued. It  would  be  like  the  case  in  Com.  Dig.  Pleader,  E.  5, 
where  the  defendant  pleaded  to  an  action  of  trespass,  quart 
clausam^  that  the  locus  in  quo  was  his  freehold.  The  plea  was 
held  bad,  because  it  did  not  allege  it  was  his  freehold  at  the 
time  of  the  alleged  trespass.  We  cannot  construe  the  words 
of  yus  plea,  ^<  during  his  lifetime,"  to  mean,  during  the  whole 
of  ms  lifetime.  Because,  from  the  nature  of  the  case  there 
could  be  no  fraudulent  concealment  from  the  plaintiff  until  his 
title  accrued,  which  was  during  the  intestate's  lifetime.  It 
must  therefore  mean  that  the  concealment  lasted  but  a  part  of 
the  intestate's  lifetime,  and  if  so,  the  replication  should  have 
shown  what  part,  that  is,  when  it  began.  If  it  .was  intended 
to  aver,  it  began  with  the  plaintifTs  title  and  continued  during 
the  residue  of  the  lifetime  of  the  intestate,  the  replication 
should  so  have  averred;  instead  of  saying,  generally,  the 
fraudulent  concealment  was  during  his  lifetime,  which,  in  this 
connection  means  only,  during  some  part  of  his  lifetime,  not 
knowing  what  part 

For  this  reason  I  am  of  opinion  that  the  demurrer  is  well 
taken.  But  I  am  so  far  inclined  to  the  opinion  that  the  rep- 
lication,  if  made  sufficiently  precise,  would  avoid  the  bar, 
that  if  the  plaintiff's  counsel,  on  inquiry,  should  be  satisfied 
he  can  make  a  case  of  fraudulent  concealment  by  the  intestate, 
beginning  as  early  as  the  plaintifTs  tide,  I  shall  allow  an 


OCTOBER  TERM,  1855.  491 

In  the  Matter  of  Watson  Freeman. 

amendment,  on  terms.  But  it  must  be  remembered  that  as 
the  defendant's  intestate  was  under  no  duty  to  make  known 
the  cause  of  action  to  the  plaintiff,  something  more  than  silence 
on  his  part  must  be  proved. 

Sewally  for  the  plaintiff. 

Bartletl,  and  James  Dana^  contra. 


In  the  Matter  of  Watson  Freeman,  Esquire,  IjJLarshal  of 
THE  United  States  for  the  District  of  Massachusetts. 

Whether  Congress  can  adopt  prospectiTely,  laws  subsequently  to  be  passed  by  a 
State  npon  a  particular  subject,  qucare;  but  the  Act  of  January  14,  1841,  (5 
Stat,  at  Laige,  410,)  does  not  adopt  subsequent  State  laws  imposing  restrictions 
Vnd  conditions  on  imprisonment  for  debt. 

The  Act  of  the*Legislature  of  Massachusetts,  passed  May  21, 1855,  and  entitled 
"  An  Act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent  debtors,"  does 
not  abolish  imprisonment  for  debt,  and  is  not  adopted  by  any  Act  of  Congress  so 
as  to  affect  process  out  of  this  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  The  creditor  in  an  execution  which  issued  o^it 
of  this  Court  at  the  last  term  has  obtained  a  rule  on  the  mcur- 
shal  to  show  cause  why  he  has  not  levied  the  same  on  the 
body  of  the  debtor,  pursuant  to  the  exigency  of  the  writ  and 
the  order  of  the  creditor.  The  marshal  has  shown  for  cause, 
the  Act  of  Congress  of  February  28, 1839,  (5  Stat,  at  Large, 
321,)  which  enacts,  '^  That  no  person  shall  be  imprisoned  for 
debt  in  any  State  on  process  issuing  out  of  a  Court  of  the 
United  States,  where  by  the  laws  of  such  State  imprisonment 
for  debt  has  been  abolished ;  and  where  by  the  laws  of  a 
State,  imprisonment  for  debt  shall  be  allowed  under  certain 
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conditions  and  restrictions,  the  same  conditions  and  restric- 
tions shall  be  applicable  to  the  process  issuing  out  of  the 
Courts  of  the  United  States ;  and  the  same  proceedings  shall 
be  had  therein  as  are  adopted  in  the  Courts  of  such  State." 
Also  the  Act  of  January  14,  1841,  (5  Stat  at  Large,  410,) 
which  requires  the  above  Act  to  ^'  be  so  construed  as  to  abolish 
imprisonment  for  debt,  on  process  issuing  out  of  any  Court 
of  the  United  States,  in  all  cases  whatever,  where  by  the  laws 
of  the  State  in  which  the  Court  shall  be  held,  imprisonment 
for  debt  has  been  or  shall  be  abolished."  Also  a  law  of  the 
State  of  Massachusetts,  passed  May  21,  1855,  entitled  "  An 
Act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors."  ♦ 

Assuming  that  Congress  can  adopt  prospectively,  future 
legislation  of  the  several  States  abolishing  imprisonment  for 
debt,  the  first  inquiry  is,  whether  imprisonment  for  debt  has ' 
been  abolished  in  the  State  of  Massachusetts  within  the  mean- 
ing of  the  Act  of  Congress  quoted  above. 

On  examining  this  law  of  Massachusetts,  we  find,  though  it 
declares  imprisonment  for  debt  is  abolished,  it  expressly  allows 
a  creditor  to  imprison  his  debtor  upon  complying  with  certain 
conditions  prescribed  by  the  Act ;  and  this,  not  by  way  of  pun- 
ishment of  the  debtor,  but  as  a  remedy  to  enforce  payment  of 
the  debt.  That  this  is  a  proceeding  to  be  taken  by  a  cred- 
iipr  at  his  election,  to  be  prosecuted,  or  discontinued  at  his 
pleasure,  in  which  he  is  treated  as  one  party,  and  the  debtor 
as  the  other  party,  and  the  sole  object  of  which,  if  no  charge 
of  fraud  is  filed,  is  to  enforce  payment  of  the  debt,  is  clear; 
and  no  charge  of  fraud  need  be  filed.  The  debtor  is  liable  to 
be  arrested  if  the  creditor  make  oath  and  prove  to  the  satis- 
faction of  a  magistrate,  that  he  has  reason  to  believe  and  does 
believe  that  the  defendant  has  property,  nbt  exempt  from  exe- 
cution, which  he  does  not  intend  to  apply  to  the  payment  of 
the  plaintiff's  claim.  This  does  not  even  imply  any  fraud. 
It  would  be  difficult  to  say  that  it  implies  any  breach  of  any 
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legal  doty.  For  the  debtor  may  intend  to  apply  his  property 
to  pay  another  just  debt,  or  to  pay  the  two  pro  rata;  or  he 
may  even  have  formed  no  intention  on  the  subject,  and  yet 
be,  within  the  Act,  liable  to  arrest 

While,  therefore,  the  Act  does  in  terms  say,  it  abolishes  im- 
prisonment for  debt,  and  punishes  fraud,  it  does  in  equally 
clear  terms,  allow  an  execution  to  be  levied  on  the  body  of  a 
debtor,  guilty  of  no  fraud,  to  enforce  payment  of  a  debt. 

We  are  of  opinion,  therefore,  that  imprisonment  for  debt 
has  not  been  abolished  in  the  State  of  Massachusetts,  withia 
the  meaning  of  the  Acts  of  Congress. 

But  it  is  true,  that  this  law  of  Massachusetts  does  allow 
imprisonment,  under  certain  restrictions  and  conditions,  and 
this  renders  it  necessary  to  inquire  whether  the  Act  of  Congress 
has  adopted  those  restrictions  and  conditions,  and  made  them 
applicable  to  the  process  of  this  Court. 

By  the  third  section  of  the  Process  Act  of  1828,  (4  Stat  at 
Large,  278,)  which  was  applicable  to  all  the  States  except 
Louisiana,  it  was  provided  that  "  writs  of  execution  and  other 
final  process,  issued  on  judgments  and  decrees  and  the  pro- 
ceedings thereupon,  shall  be  the  same  in  each  State  respec- 
tively, as  are  now  used  in  the  Courts  of  such  State." 

Under  this  Act,  as  well  as  under  the  prior  Acts  of  1789,  (1 
Stat  at  Large,  93,)  and  1792,  (1  Stat  at  Large,  275,)  though 
they  were  held  to  include  in  general,  all  the  regulations  inci- 
dent to  process,  yet  it  was  also  held  that  there  were  certain 
regulations  made  by  State  laws  concerning  their  process, 
which  were  not  intended  to  be  adopted. 

In  Palmer  v.  Allen^  (7  Cr.  550,)  it  appeared  that  the  law  of 
Connecticut  did  not  allow  a  debtor  to  be  committed  to  jail  on 
mesne  process,  without  a  mittimus  granted  by  a  magistrate. 
The  marshal  had  committed  a  debtor  to  prison,  under  the  au- 
thority of  a  writ  of  capiat  and  attachment  issuing  out  of  a 
Court  of  the  United  States  held  in  Connecticut,  without  ob- 
taining a  mittimus  from  a  magistrate.     The  Supreme  Court 

VOL.  n.  42 
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said,  "  But  it  is  equally  clear  to  this  Court,  that  the  law  above 
alluded  to,  comroonly  called  the  Process  Act,  does  not  adopt 
the  law  of  Connecticut,  which  requires  the  mittimus  in  civil 
cases.  This  is  a  peculiar  municipal  regulation,  not  having 
any  immediate  relation  to  the  progress  of  a  suit,  but  imposing 
a  restraint  on  their  State  officers,  in  the  execution  of  the  pro- 
cess of  their  Courts,  and  is  altogether  inoperative  upon  the 
officers  of  the  United  States  in  the  execution  of  the  mandates 
which  issue  to  them." 

This  decision  related  to  a  State  law  concerning  mesne 
process. 

In  Waf/man  v.  Southard^  10  Wheat.  1,  this  decision  is  exam* 
ined,  and  though  some  other  reasons  are  suggested  in  support 
of  it,  the  ground  stated  in  the  opinion  of  the  Court  is  not  im- 
pugned. 

The  Bank  of  the  United  States  v.  Tyler,  4  Peters,  366, 
brought  under  review  the  effect  of  the  insolvent  laws  of  the 
State  of  Kentucky  upon  a  debtor  committed  on  an  execution 
issuing  from  a  Court  of  the  United  States ;  and  a  similar 
question  arose  in  Duncan  v.  Darst,  1  How.  301.  In  these 
cases  the  Court  held  that  the  discharge  under  the  State  laws 
was  inoperative.  In  Boyle  et  ah  v.  ZachaHe,  6  Pet  648,  it  was 
decided,  that  though  in  Maryland,  an  injunction  operated  as  a 
supersedeas  of  an  execution,  this  regulation  did  not  apply  to 
executions  issuing  out  of  the  Courts  of  the  United  States. 

And  in  McNutt  v.  Bland,  2  How.  9,  it  was  held,  that  a  State 
law,  which  authorized  the  sheriff  to  discharge  a  debtor  from 
imprisonment,  in  default  of  payment  of  prison  fees,  did  not 
justify  his  discharge  by  the  sheriff  from  a  jail  to  which  he  bad 
been  committed  by  the  marshal,  on  an  execution  issuing  out 
of  a  Court  of  the  United  States.  The  results  of  these  decis- 
ions and  the  principles  on  which  they  have  been  made,  may 
be  stated  as  follows :  — 

1.  That  the  adoption  of  State  laws  of  proceeding,  by  Con- 
gress, though  general,  does  not  include  all  State  laws  concern- 
ing process. 
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2.  That  among  others  not  included,  are  those  which  are 
addressed  to  State  Courts  and  magistrates,  accompanied  with 
grants  of  power  which  enable  them  to  execute  such  laws, 
which  powers  the  Courts  of  the  United  States  do  not  possess 
and  cannot  exercise. 

Another  view  must  here  be  adverted  to,  which  bears  direct- 
ly on  the  main  question  we  are  now  considering. 

It  is  thus  expressed  by  Mr.  Justice  Story,  in  United  States 
V,  Kniffht^  3  Sum.  369 :  "  Hitherto  the  judicial  construction 
of  the  Acts  of  Congress,  which  have  adopted  State  laws, 
touching  writs  and  processes,  and  the  proceedings  thereon,  has 
nniformly  been  that  they  applied  to  the  State  laws  then  in  force. 
To  this  effect  are  the  decisions  in  Wayman  v.  SmUhard^  10 
Wheat  4 ;  Bank  of  the  United  States  v.  Halstead^  10  Wheat  51 ; 

■ 

and  Beers  v.  Hotighton^  9  Pet  311.  I  must  confess  that  I  en- 
tertain very  serious  doubts  whether  Congress  does  possess  a 
constitutional  authority  to  adopt,  prospectively,  State  legisla- 
tion on  any  given  subject.  For  that  it  seems  to  me  would 
amount  to  a  delegation  of  its  own  legislative  power.  And  I 
think  my  doubts  strengthened  by  what  fell  from  the  Supreme 
Court  in  Wayman  v.  Southard^  and  United  States  Bank  v. 
Halstead,  At  all  events  T  should  not  be  disposed  to  give  such 
a  construction  to  any  Act  of  Congress,  unless  it  was  positively 
required  by  its  words  and  its  intent."  (See  also,  Cooley  v* 
Board  of  Wardens  of  Philadelphia^  12  How.  299.) 

Whether  the  last  clause  of  the  Act  of  February  28, 1839, 
by  its  language  and  its  intent,  does  positively  require  such  a 
construction  as  would  amount  to  an  adoption  prospectively  of 
the  legislation  of  the  States,  modifying  their  laws  concerning 
imprisonment  for  debt,  but  not  abolishing  it  altogether,  is  the 
question  to  be  here  decided. 

Looking  at  the  language  of  the  Act,  it  w^ill  be  found,  that 
construed  grammatically,  a  part  of  it  points  to  laws  of  the 
State  thereafter  to  exist,  whether  passed  before  the  Act  of 
Congress  or  not,  and  a  part  of  it  points,  solely,  to  the  then  ex- 
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isting  proceedings  under  those  State  laws.  For  it  first  says, 
**  When  by  the  laws  of  a  State,  imprisonment  for  debt  shall  be 
allowed,"  &c. ;  that  is,  shall  be  after  the  passage  of  this  Act, 
whether  by  virtue  of  laws  now  existing  or  hereafter  to  be 
passed.  This  would  apply  to  State  laws  in  existence  when 
the  Act  passed,  and  might  also  include  those  subsequently 
passed.  <'  And  the  same  proceedings  shall  be  had  therein,  as 
are  adopted  in  the  Courts  of  such  State."  This  points  to 
then  existing  proceedings.  The  more  grammatical  construc- 
tion of  the  language  of  the  Act  does  not  enable  us  to  pro- 
nounce with  certainty,  whether  Congress  did  or  did  not  in- 
tend to  adopt  the  future  legislation  of  the  States  on  this  sub- 
ject 

The  next  Congress  had  its  attention  called  to  the  question 
of  the  construction  of  this  Act ;  and  as  already  stated,  by  the 
Act  of  January  14, 1S41,  they  enacted  that  this  Act  should  be 
construed  to  abolish  imprisonment  for  debt,  where  by  the  laws 
of  the  State  "it  has  beetij  or  shall  hereafter  be  abolished!^ 
They  are  silent  concerning  the  other  part  of  the  Act,  which 
provides  for  modifications  of  such  imprisonment 

We  think  this  silence  has  a  strong  tendency  to  show,  that 
it  was  not  intended  to  adopt  prospectively,  the  State  laws  on 
this  subject  Considering  the  doubts  to  which  the  language 
of  the  Act  in  question  was  calculated  to  give  rise,  —  consider- 
ing, also,  that  such  prospective  adoption  of  State  legislation, 
was  a  clear  departure  from  the  settled  course  of  Congress  on 
this  subject,  we  can  hardly  doubt,  that  if  it  tiad  been  the  in- 
tention of  Congress  to  apply  this  new  principle  of  legislation, 
to  the  case  of  subsequent  modifications  of  the  Stat«  laws 
concerning  imprisonment,  having  the  subject  directly  before 
them,  they  would  have  so  declared,  with  the  same  clearness,  as 
they  do  in  respect  to  future  State  laws  for  its  abolition. 

Nor  should  it  be  lost  sight  of,  that  it  is,  practically,  a  very 
different  matter,  to  adopt  prospectively.  State  legislation  con- 
cerning the  abolition,  or  concerning  the  modification  of  im- 
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prisonment  for  debt  It  may  be  assumed,  with  some  degree 
of  safety,  that  if  a  State  really  and  entirely  abolishes  imprison- 
ment for  debt,  the  process  of  the  Courts  of  the  United  States 
will  be  as  effectual  as  the  process  of  the  Courts  of  the  States. 
Not  so,  if  the  right  of  the  creditor  is  modified  and  restricted ; 
for  it  may  well  be,  and  is  so  in  this  case,  that  those  modifica- 
tions and  restrictions  will  be  accompanied  with  sanctions  and 
safeguards  which  the  Courts  of  the  United  States  are  incom- 
petent to  apply. 

This  law  of  the  State  of  Massachusetts,  while  it  restricts 
the  right  of  the  creditor,  and  imposes  on  him  new  conditions, 
also  provides,  in  the  same  connection,  and  as  part  of  the  same 
system,  for  highly  penal  proceedings  against  debtors,  viewed 
merely  as  instruments  for  enforcing  payment;  these  latter  are 
of  great  practical  importance,  and  if  the  conditions  and  limi- 
tations imposed  on  the  creditor  were  adopted,  while  the  penal 
proceedings  against  the  debtor  were  rejected,  it  is  clear  that 
a  system  of  law  to  compel  the  payment  of  debts  differing  very 
widely  from  that  enacted  by  the  State,  would  be  brought  into 
operation.  These  penal  enactments  are  not  only  found  in  the 
same  law,  and  make  part  of  the  same  general  system  with  the 
restrictions  upon  imprisonment,  but  the  proceedings  under 
them  are  part  of  the  same  course  of  proceeding  taken  to 
enforce  the  judgments  of  the  Courts.  And  if  a  judgment  credi- ' 
tor  in  the  Courts  of  the  United  States  were  deprived  of  re- 
course to  them,  he  would  be  placed  upon  a  different  and  far 
less  advantageous  footing,  than  a  judgment  creditor  in  a  State 
Court 

Yet  it  is  certain  that  none  of  these  parts  of  the  law  of  Mas- 
sachusetts can  have  been  adopted  by  Congress.  In  Gwin  and 
BreedlovCy  2  How.  29,  it  was  held  that  the  Process  Act  of  1628 
had  not  adopted  similar  provisions  of  State  laws,  though  in 
existence  when  that  Act  was  passed ;  because  the  Courts  of 
the  United  States  cannot  execute  the  criminal  laws  of  the 

42* 
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States.  A  fortiori^  as  to  such  laws,  passed  after  an  act  of 
adoption. 

Whether  the  provisions  of  this  law  of  Massachu^tts,  ex- 
clusive of  those  of  a  criminal  nature,  are  necessarily  addressed 
exclusively  to  State  officers,  and  are  not  capable  of  being  ex- 
ecuted by  the  Courts  of  the  United  States,  we  do  not  deem  it 
necessary  to  decide.  It  is  to  be  noted,  that  the  law  of  Massa- 
chusetts does  not  make  any  change  in  the  process  of  the  State 
Courts,  but  only  in  the  proceedings  of  State  officers  in  its  ex- 
ecution. Nor  is  any  thing  to  be  done  by  any  Court,  as  such, 
to  vary  the  execution  of  process.  There  can,  therefore,  be  no 
proceedings  in  any  Court  of  the  United  States  in  conformity 
with  this  law.  Whether  a  judge  of  a  Court  of  the  United 
States,  or  a  commissioner  appointed  to  take  affidavits,  &c., 
could  be  held  to  be  in  place  of  the  State  magistrates,  and 
■exercise  the  powers  conferred  by  this  law  on  the  latter,  are 
^uestiofis  not  unattended  with  difficulty,  and  which  we  do  not 
find  it  needful  to  decide. 

Independent  of  this  consideration,  we  are  unable  to  declare 
that  Congress  has  adopted  the  law  of  the  State  of  Massachu- 
setts, now  in  question,  and  consequently  it  is  the  duty  of  the 
marshal  to  levy  thi^  execution,  without  regard  to  that  law. 

We  have  considered  this  case  as  if  it  were  an  execution  on 
a  judgment  at  law.  In  point  of  fact  it  is  upon  a  decree  iu 
admiralty. 

By  the  sixth  section  of  the  Act  of  August  23, 1842,  (5  Stat 
at  Large,  518,)  the  Supreme  Court  are  authorized  to  regulate 
and  alter  the  forms  of  writs  and  other  process  used  in  the  Dis- 
trict and  Circuit  Courts. 

Under  this  authority  they  made  and  promulgated  a  rule 
for  regulating  proceedings  in  admiralty,  (Dec.  1850,)  which  con- 
tains the  following  clause :  — 

'^  And  imprisonment  for  debt,  on  process  issuing  out  of  the 
Admiralty  Court,  is  abolished  in  all  cases  where,  by  the  laws 
of  the  State  in  which  the  Court  is  held,  imprisonment  for  debt 
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has  been  or  shall  be  hereafter  abolished,  upon  similar  or  analo- 
gous process  issuing  from  a  State  Court" 

This  has  no  reference  whatever  to  modifications  and  restric- 
tions upon  imprisonment.  It  is  confined  to  its  abolition.  If 
this  rule  alone  governs  the  case,  it  is  decisive.  If  it  does  not, 
and  upon  that  we  give  no  opinion,  it  certainly  has  a  strong 
tendency  to  show,  that,  in  the  opinion  of  the  Supreme  Court, 
no  law  was  in  existence  adopting  prospectively,  State  laws, 
which  should  in  any  manner  modify  imprisonment  Ibr  debt. 
If  they  had  not  so  considered,  it  is  very  improbable  that  the 
rule  would  have  stopped  where  it  does.  We  have  thought  it 
proper,  not  to  rest  our  opinion  on  this  rule,  but  upon  grounds 
applicable  to  ail  executions  issuing  out  of  this  Court,  that 
suitors  and  officers  may  know  what,  in  our  judgment,  the  law 
requires  of  them,  under  all  such  executionft. 


Henry  W.  Ross  tt  aL  vs.  Charles  H.  Peaslbe. 

An  article  not  enttmerated  by  name  in  the  Tariff  Act  of  1846,  (9  Stat,  at  Large, 
42,)  does  not  come  under  the  section  of  that  Act  which  provides  for  non-enu- 
merated articles,  provided  it  so  resembles  some  enamerated  article  in  quality, 
material,  or  use,  as  to  be  governed  by  the  20th  section  of  the  Tariff  Act  of  1842, 
(5  Stat,  at  Large,  56S,)  which  ib  unrepealed. 

This  was  an  action  for  money  had  and  received,  to  recover 
back  money  alleged  to  have  been  illegally  exacted  by  the  de- 
fendant, who  is  collector  of  the  customs  of  the  port  of  Bos- 
ton, in  payment  of  duties. 

The  import  in  question  was  entered  as  "  7  casks  of  brown 
tartar,"  paying  a  duty  of  five  per  cent  ad  valorem.  It  was 
charged  with  a  duty  of  twenty  per  centum  ud  valorem.  Much 
evidence  was  introduced,  tending  to  show  that  the  import  in 
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question  was  not  in  a  natarally  crade  state,  but  had  under- 
gone a  process  of  refining.  It  was  agreed  that  it  was  not 
known  in  commerce  as  "  creani  of  tartar."  But  the  defend- 
ant insisted  it  was  not ''  argols  or  crude  tartar  "  named  in  the 
Tariff  Act  of  1846,  and  there  subjected  to  a  duty  of  five  per 
cent,  but  bore  such  resemblance  to  cream  of  tartar  that  it 
should  be  subjected  to  a  duty  of  twenty  per  cent.  The  jury 
were  instructed  as  follows :  — 

Curtis,  J.  If  this  import,  samples  of  which  are  produced, 
was  known  in  the  commerce  of  the  United  States,  when  the 
Tariff  Act  of  1846  was  passed,  as  argols,  or  crude  tartar,  it  is 
subject  to  a  duty  of  five  per  cent.  only.  It  appears  that 
many  different  qualities  of  argols  were  then  known.  The 
Act  embraces  all  the  qualities  under  the  single  denomination 
.  of  ^^  argols,  or  crude  tartar,"  and  imposes  the  same  rate  of 
duty  on  all.  It  is  not  material,  therefore,  that  the  article  now 
in  question  is  of  a  high  grade  of  argols,  if  it  is  in  fact  argols 
of  any  grade.  But  if  it  is  not  in  a  crude  state,  if  it  has 
undergone  a  process  of  refining,  was  it  known  in  commerce 
in  July,  1846,  as  argols  ?  or  have  such  articles  come  into  com- 
merce since  1846,  and  have  they  been  known  as  partly  re- 
fined argols  ?  If  the  latter  is  true,  then  we  must  look  for  the 
rule  fixing  the  rate  of  duty,  in  some  other  part  of  the  laws, 
and  not  in  the  clause  imposing  five  per  cent  on  argols,  or 
crude  tartar. 

It  has  been  decided  by  the  Supreme  Court  of  the  United 
States,  that  the  20th  section  of  the  Tariff  Act  of  1842  is  still 
in  force.  That  section  is  as  follows :  ^  That  there  shall  be 
levied,  collected,  and  paid,  on  each  and  every  non-enumerated 
article  which  bears  a  similitude,  either  in  material,  quality, 
texture,  or  the  use  to  which  it  may  be  applied,  to  any  enu- 
merated article  chargeable  with  duty,  the  same  rate  of  duty 
which  is  levied  and  charged  on  the  enumerated  article  which 
it  most  resembles  in  any  of  the  particulars  before-mentioned; 
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and  if  any  non-enumerated  article  equally  resembles  two  or 
more  enumerated  articles,  on  which  different  rates  of  duty 
are  chargeable,  there  shall  be  levied,  collected,  and  paid,  on 
such  non-enumerated  article,  the  same  rate  of  duty  that  is 
chargeable  on  the  article  which  it  resembles,  paying  the  high- 
est rate  of  duty ;  and  on  all  articles  manufactured  from  two 
or  more  materials,  the  duty  shall  be  assessed  at  the  highest 
rates  at  which  any  of  its  component  parts  may  be  chargea- 
ble." 

At  the  same  time,  the  third  section  of  the  Tariff  Act  of 
1846,  which  is  also  in  force,  enacts  that,  goods  not  specially 
provided  for  in  that  act,  shall  pay  a  duty  of  twenty  per 
centum.  And  the  defendant  contends  that  if  you  find  the 
import  now  in  question  is  neither  argols,  nor  cream  of  tartar, 
it  is  not  specially  provided  for  in  that  act,  and  so  must  pay  a 
duty  of  twenty  per  centum. 

But,  it  is  necessary  to  take  these  two  sections,  namely,  the 
20th  section  of  the  Act  of  1842,  and  the  3d  section  of  tbe 
Act  of  1846,  together.  And  they  must  be  so  construed,  that 
both  can  have  a  sensible  and  just  operation.  The  20th  sec- 
tion does  nojt  impose  any  particular  rate  of  duty  on  any  arti- 
cle. It  merely  gives  rules  of  construction,  by  the  aid  of 
which  we  can  determine  under  what  schedule,  if  any,  of  the 
Act  of  1846,  particular  articles  fall.  And  if,  by  the  aid  of 
these  rules  of  construction,  any  particular  article  comes  under 
one  of  those  schedules,  then  it  is  provided  for  by  the  Act  of 
1846,  and  of  course  does  not  fall  within  the  third  section  as  a 
non-enumerated  article.  If  this  import,  now  in  question,  is 
neither  argols,  nor  cream  of  tartar,  then,  though  it  is  not  enu- 
merated by  any  name,  yet  it  may  bear  such  a  similitude  to 
one  or  the  other  of  them,  as  to  fall  within  the  rules  prescribed 
by  the  20th  section,  and  thus  become  liable  to  pay  the  rate  of 
duty  imposed  upon  that  article  which  it  most  nearly  resem- 
bles. You  must  therefore  proceed  to  inquire  whether  the  arti- 
cle before  you  has  a  similitude  in  materia],  quality,  or  use,  to 
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crude  tartar,  or  cream  of  tartar;  or  if  to  botb^  which  it  most 
resembles  in  these  particulars ;  or  whether  it  resembles  each, 
in  equal  degree,  in  these  particulars  of  material,  quality,  or 
use. 

If  it  most  resembles  crude  tartar,  it  is  liable  to  a  duty  of 
five  per  centum  only.  If  it  most  resembles  cream  of  tartar,  it 
is  liable  to  a  duty  of  twenty  per  centum.  If  it  equally 
resembles  each,  it  is  liable  to  the  highest  rate  of  duty  paid  by 
either,  that  is,  twenty  per  centum. 

The  judge  then  examined  and  commented  on  the  evidence 
bearing  on  these  questions. 

The  jury  found  that  the  import  in  question  was  liable  to 
pay  a  duty  of  five  per  cent  only. 

Griswold^  for  the  plaintiff. 

HaUeit^  District- Attorney,  contra. 


Stimpson,  Qui  tarn,  vs.  Pond. 

The  two  jears  limitation  of  suits  for  penalties  contained  in  the  32d  section  of  the 
Crimes  Act  of  April  30,  1790,  (I  Stat,  at  harge,  119,)  is  repealed  by  implication 
by  the  4th  section  of  the  Act  of  Febroary  28,  1839,  (5  Stat,  at  Larg^,  332,)  which 
extends  the  time  to  five  years. 

The  penalty  of  not  less  than  one  hundred  dollars,  provided  in  the  fifth  section  of 
Act  of  Augast  29, 1842,  (5  Stat,  at  Large,  &44,)  for  the  offence  of  marking  the 
word  "  patent,"  on  unpatented  articles,  is  a  penalty  of  one  hundred  doUare,  and 
no  more. 

The  case  is  stated  in  the  opinion  of  the  Court 

Curtis,  J.  This  is  an  action  of  debt,  fonnded  on  the  Act 
of  Aug.  29,  1842,  sec.  5,  to  recover  penalties  for  marking  the 
word  "  patent,"  on  an  unpatented  article,  for  the  purpose  of 
deceiving  the  public. 
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The  defendant  has  pleaded  that  the  causes  of  action  did 
not  accrue  within  two  years.  In  support  of  this  plea  he  relies 
on  the  thirty-second  section  of  the  Crimes  Act  of  April  30, 
1790,  which  limits  suits  for  penalties  to  two  years  after  the 
fine  or  forfeiture  incurred. 

The  fourth  section  of  the  Act  of  Feb.  28, 1839,  (5  Stat  at 
Large,  322,)  enacts,  that  no  suit  or  prosecution  shall  be  main- 
tained for  any  penalty  or  forfeiture,  pecuniary  or  otherwise, 
accruing  under  the  laws  of  the  United  States,  unless  the  same 
suit  or  prosecution  shall  be  commenced  within  five  years 
from  the  time  when  the  penalty  or  forfeiture  accrued. 

The  defendant  insists  that  notwithstanding  this  last  Act,  the 
former  is  still  in  force.  His  counsel  argues  that  there  is  no 
express  repeal;  that  repeals  by  implication  are  not  allowed 
unless  the  implication  is  necessary ;  that  there  is  no  inconsist- 
ency between  the  two  laws,  because  the  last  does  not  declare 
that  these  actions  may  be  brought  at  any  time  within  five 
years,  but  only  that  they  shall  not  be  brought  afterwards  ;  and 
if  not  brought  after  two  years,  according  to  the  Act  of  1790, 
they  will  not  be  brought  after  five  years. 

This  course  of  reasoning  is  not  satisfactory  to  my  mind. 

The  third  section  of  the  Act  of  1839,  enacts :  ''  That  all 
pecuniary  penalties  and  forfeitures  accruing  under  the  laws  of 
the  United  States,  may  be  sued  for  and  recovered  in  any  Court 
of  competent  jurisdiction  in  the  State  or  district  where  such 
penalties  or  forfeitures  have  accrued,  or  in  which  the  offender 
or  offenders  may  be  found." 

Then  follows  the  fourth  section,  limiting  such  actions  to 
five  years.  It  is  not  true,  therefore,  in  point  of  fact,  that  this 
Act  merely  prohibits  actions  after  five  years.  It  first  enacts 
that  they  may  be  brought,  and  then  limits  the  time  within 
which  they  may  be  brought  These  two  sections  must  be 
taken  together,  as  much  as  if  the  fourth  was  merely  a  proviso 
to  the  third.  In  effect  they  declare  the  will  of  the  legislature 
that  these  actions  may  be  brought,  in  the  competent  Court, 
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•  within  five  years.  But  if  this  third  section  were  not  in  the 
Act,  it  would  still  be  true  that,  an  Act,  limiting  these  actions 
to  five  years,  is  necessarily  inconsistent  with  one  which  limits 
the  same  actions  to  two  years ;  for  if  the  two  years'  Act  oper- 
ates, the  five  years'  Act  can  have  no  operation. 

The  plea  of  the  statute  of  limitations  is,  therefore,  bad. 

The*  defendant  further  objects  that  debt  will  not  lie  for  a 
penalty  under  the  Act  of  1842,  because  it  is  of  uncertain 
amount.  The  description  of  the  penalty  in  the  Act  is,  ^'a 
penalty  of  not  less  than  one  hundred  dollars." 

This  is  certainly  an  anomalous  provision.  After  a  good 
deal  of  reflection  I  am  of  opinion  it  does  not  authorize  the  in- 
fliction of  a  greater  penalty  than  one  hundred  dollars. 

Power  to  inflict  a  particular  penalty  must  be  conferred  by 
Congress  in  such  terms  as  will  bear  a  strict  construction. 
The  only  power  expressly  given  by  this  Act  is  to  impose  a 
penally  of  not  less  than  one  hundred  dollars.  This  power 
may  be  exhausted  by  imposing  a  penalty  of  just  one  hundred 
dollars.  The  terms  of  the  Act  do  not  authorize  the  infliction 
of  a  penalty  greater  than  one  hundred  dollars.  Is  there  a  safe 
implication  that  authority  to  inflict  a  greater  penalty  was  in- 
tended  to  be  conferred  ?  The  objections  to  this  seem  to  me 
too  strong  to  be  overcome.  In  the  first  place,  mere  implica- 
tion can  hardly  ever  be  safe  ground  on  which  to  rest  a  pen- 
alty, and  when  penalties  of  unlimited  magnitude  are  the  sub- 
jects of  the  implication,  the  .danger  of  making  it,  and  the  im- 
probability of  its  correctness,  are  proportionably  increased. 

It  would  be  diflicult  to  reconcile  such  an  implication  with 
the  constitutional  prohibition  to  impose  excessive  fines.  It 
makes  Congress,  in  efiect,  say  that  for  a  mere  malum  prohUri' 
turn  not  of  great  public  importance,  any  amount  of  fines 
might  be  imposed. 

Such  a  grant  of  power,  if  constitutional,  would  not  be  in 
accordance  with  any  other  legislation  of  Congress.  For 
where  has  such  a*grant  of  power  been  made  ?   In  defining  the 


OCTOBER  TERM,  1855.  505- 

Stimpson  v.  Pond. 

punishment  of  offences  which  are  of  the  gravest  character, 
and  at  the  same  time  a4mit  of  great  degrees  of  aggravation, 
calling  for  corresponding  degrees  of  punishment,  the  uniform 
habit  of  Congress  has  been  to  affix  limits  beyond  which  the 
Ck>urts  could  not  pass.  T(f  suppose  that  on  this  subject  of 
patent  marks,  it  was  intended,  for  the  first  time,  to  depart 
from  correct  principles  of  legislation,  and  confer  unlimited 
power  over  the  estates  of  citizens,  seems  to  me  a  very  violent 
assumption. 

Moreover,  on  whom  is  it  conferred  ?  The  Act  does  not  say 
whether  the  court  or  the  jury  are  to  fix  the  amount  of  the 
penalty. 

I  know  of  no  ground  upon  which  the  Court  can  assume  to 
itself  this  power;  and  there  seems  to  be  equal  difficulty  in 
maintaining  that  the  jury  are  to  exercise  it.  By  what  prin- 
ciples are  they  to  be  guided  ?  It  is  not  a  case  where  a  penal 
action  is  given  to  a  party  injured.  If  it  were,  the  jury  might 
regard  the  extent  of  his  injury.  The  Act  does  not  indicate  that 
there  are  to  be  degrees  of  the  offence,  and  it  is  not  perceived 
that  it  admits  of  great  aggravation.  Here,  also,  it  is  manifest, 
that  if  Congress  has  conferred  on  juries  power  to  inflict  pen- 
alties to  unlimited  amounts,  with  no  guiding  principles  to 
influence,  much  less  to  govern  them,  it  must  be  admitted  to  be 
very  extraordinary  legislation.  "  As  was  said  by  Chief  Justice 
Marshall,  United  States  v.  Fisher^  2  Cr.  390,  where  rights  are 
infringed,  where  fundamental  principles  are  overthrown,  where- 
the  general  system  of  the  laws  is  departed  from,  the  legislative 
intention  must  be  expressed  with  irresistible  clearness  to  in^ 
duce  a  court  of  justice  to  suppose  a  design  to  effect  such  ob- 
jects." In  my  judgment,  it  requires  stronger  implication  than 
is  found  in  the  language  of  this  Act,  to  bring  us  to  such  a  cour 
elusion. 

It  must  be  admitted  that  "  a  penalty  of  not  less  than 
$100,"  is  not  a  wjbU- chosen  expression  to  indicate  a  penalty 
of  one  hundred  dollars.     But  a  careful  examination  of  this 
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Act  will  lessen  the  weight  of  any  objection  drawn  from  this 
source.  Without  commenting  in  c)etail  on  its  language,  I 
will  mention  that  its  title  is,  "  An  Act  in  addition  to  an  Act  to 
promote  the  progress  of  the  useful  arts,  and  to  repeal  all  Acts 
and  parts  of  Acts  heretofore  mad&for  that  purpose.^^ 

When  I  read  this,  I  was  somewhat  startled,  by  the  informa- 
tion it  conveys,  that  the  entire  legislation  on  the  subject  of 
patents  had  been  swept  away.  But  I  was  relieved  from  all 
apprehension  when  I  examined  the  Act  and  found  that  though 
it  extended  some  of  the  existing  laws  to  new  cases,  it  re- 
pealed no  Act  or  part  of  Act  whatsoever. 

My  opinion  is,  that  this  Act  authorizes  the  infliction  of  a 
penalty  of  just  one  hundred  dollars  for  the  offence  described; 
and  that  it  may  be  recovered  in  an  action  of  debt  I  give  no 
opinion  whether  such  action  would  lie  for  a  penalty  of  uncer- 
tain amount 

Choate  and  C,  P.  Curtis j  Jr.  for  the  plaintiff. 

&  E.  Sewally  contra. 


William  B.  Clum  t;^.  Charles  H.  Brewer  ei  al 

Since  the  dedrion  of  Poor  r.  CarUton,  (3  Sum.  70,)  the  practice  of  this  Court  haa 
been  settled,  that  the  denial  of  the  plaintiff's  title  in  an  answer  does  not  prerent 
the  Court  from  awarding  a  special  temporary  injunction. 

If  a  patentee  has  established  his  title  under  original  letters-pgtent,  he  is  entitled  to 
a  temporary  injunction  under  an  extension  of  those  letters-patent,  without  a  fur- 
ther trial  of  his  right. 

The  act  of  the  commissioner  in  extending  letters-patent  is  conclusive  eyidence  of  all 
the  facts,  which  he  is  required  to  find  in  order  to  grant  such  extension,  in  the  ab- 
sence of  fraud  and  any  excess  of  jurisdiction. 

Where  the  right  to  a  temporary  injunction  does  not  depend  upon  any  contioyerted 
and  doubtful  facts,  but  upon  the  interpretation  to  be  put  upon  a  written  instro- 
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ment,  it  is  the  daty  of  the  Court  to  interpret  it  and  grant  or  refuse  the  injunction 

accordingly. 
The  inchoate  right  of  an  inventor  to  the  exclusive  privileges  under  an  extension  of 

letters  patent  is  the  subject  of  a  sale. 
SanbU,  a  sale  of  "  an  invention  "  does  not  necessarily  carry  this  inchoate  right ;  but 

such  a  sale  may  bo  so  explained  in  the  instrument,  as  to  have  that  effect. 
One  tenant  in  common  of  letters-patent  has  the  same  rights  as  another,  to  make,  use, 

and  sell  the  thing  patented  ;  and  a  license  under  one  tenant  in  common  cannot  be 

enjoined  on  a  bill  by  another  tenant  in  common. 
A  court  of  equity  will  not  enjoin  the  equitable  owner  of  a  patent,  on  the  application 

of  the  legal  owner. 
Construction  of  the  contracts  and  conveyances  between  S.  F.  B.  Morse  and  F.  O. 

J.  Smith,  respecting  the  electric  telegraph  invented  by  the  former. 

This  bill  was  filed  by  the  complainant,  who  claimed  to  be 
the  grantee  under  Professor  Morse,  of  a  certain  sectional  in- 
terest'in  the  State  of  Massachusetts,  under  the  extended  let- 
ters-patent,  originally  granted  to  Morse,  on  the  twentieth  day 
of  June,  1840,  and  renewed  and  extended  by  the  Commissioner 
of  Patents  for  seven  years  from  the  twentieth  day  of  Jiine, 
1854. 

The  defendant  Smith,  by  his  answer  claimed  under  certain 
instruments  executed  by  Morse,  set  out  therein ;  and  the  other 
defendants  justified  under  licenses  from  Smith.  As  the  de- 
cision of  this  motion  for  a  temporary  injunction,  turned 
mainly  on  the  construction  of  these  contracts,  they  are  here 
inserted. 

"  riEED. 

"  Whereas  I,  Samuel  F.  B.  Morse,  of  the  city  and  State  of 
New  York,  am  the  sole  and  original  inventor  of  a  system  of 
electro-magnetic  telegraphs,  for  the  conveyance  of  intelli- 
gence by  words  and  signs,  or  by  either,  and  to  secure  my 
legal  rights  and  property  to  said  invention,  I  have  filed  a 
caveat  and  evidence  of  my  said  invention  in  the  office  of  the 
Commissioner  of  Patents,  in  the  city  of  Washington,  to  the 
end  of  obtaining  letters-patent  for  said  invention  hereafter 
according  to  law.     And  be  it  therefore  known  to  all  to  whom 
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these  patents  shall  come,  that  I,  the  said  Morse,  for  a  valaaUe 
consideration  to  me  paid  by  Francis  O.  J.  Smith,  of  PorHand, 
Maine,  the  receipt  whereof  I  do  hereby  acknowledge,  have 
bargained,  sold,  and  do  hereby  bargain,  sell,  and  convey  unto 
the  said  Smith,  his  heirs  and  assigns,  one  undivided  fourth 
part  of  my  said  invention^  and  of  all  my  rights  and  property 
therein  secured  by  my  said  caveat  or  otherwise^  thai  I  have  or 
MAY  have  from  any  letlers-'pateni  for  the  same^  granted  by  the 
Government  of  the  United  States,  and  within  the  limits  thereof. 
Also  five  undivided  sixteenth  parts  of  all  the  right,  title,  and 
property  which  I  have  or  may  secure  or  otherwise  derive  from 
and  in  said  invention,  without  the  limits  of  the  United  States 
by  letters-patent  or  otherwise,  except  in  the  Republic  of  Texas, 
hereby  making  and  constituting  said  Smith  part  and  joinl 
owner  with  myself  of  said  invention^  and  all  properly  consisting 
therein^  both  within  and  tvithotU  the  limits  of  the  United  States^ 
in  the  proportions  already  specified.     And  I  further  agree,  that 
as  soon  as  may  be^  after  letters-patent  for  said  invention  shall 
be  obtained  from  the  Government  of  the  United  States,  or  any 
other  governments,  I  will  execute  and  deliver  good  and  suffi- 
cient deeds  of  transfer  of  said  parts,  and  of  all  rights  and 
property  incident  thereto,  and  to  -accomit  from  the  date  hereof 
to  the  said  Smith  in  the  proportions  before  named,  for  all  the 
proceeds  of  sales  of  rights  to  use  said  invention  in  any  place 
or  country,  that  may  accrue  to  me  at  any  time,  including  also 
a  right  to  share  in  like  proportions  in  all  improvements  that 
may  be  made  thereon  by  me. 

'<  In  testimony  whereof,  I  have  hereunto  set  my  hand  and 

seal,  on  this  day  of  March,  a.  d.  eighteen  hundred  and 

thirty-eight  Samuel  F.  B.  Morse,  [l.  s.] 

"Witness,  Leonard  D.  Gale." 

"ARTICLES  OF  AGREEMENT. 

"  These  articles  of  agreement  made  and  concluded  on  this 
day  of  March,  a.  d.  eighteen  hundred  and  thirty-eight, 
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by  and  between  Samuel  F.  B.  Morse,  of  the  city  and  State  of 
New  York,  of  the  first  part,  and  Francis  O.  J.  Smith,  of  Port- 
land, in  the  State  of  Maine,  of  the  second  part,  and  Alfred 
VJil,  of  Speedwell,  in  the  township  and  county  of  Morris, 
and  State  of  New  Jersey,  of  the  third  part,  and  Leonard  D. 
Gale,  of  the  city  of  New  York,  of  the  fourth  part,  witnesseth 
as  follows,  that  is  to  say :  — 

^<  That  in  consideration  of  said  parties  being  the  joint  own- 
ers, in  unequal  parts,  of  a  certain  invention  of  an  electro- 
magnetic telegraph,  for  the  conveyance  of  intelligence  by 
sounds  and  signs,  or  by  either,  to  ^dt:  The  said  Morse  as 
original  inventor  of  said  telegraph,  and  the  other  several  par- 
ties named,  as  assignees  of  the  said  Morse,  they  have  agreed 
each  for  himself,  his  heirs,  and  assigns,  except  so  far  as  either 
heirs  or  sissignees  are  incapable  of  rendering  the  personal  ser- 
vices .  by  these  presents  contemplated,  and  each  separately 
and  not  for  the  other,  as  follows,  and  each  with  the  other, 
namely :  — 

"Ist  The  said  Smith  hath  agreed,  and  hereby  agrees,  to  pro- 
ceed as  soon  as  may  be,  at  and  upon  his  individual  expense 
and  advance,  to  take  all  legal  and  necessary  measures  for 
procuring  and  securing  by  letters-patent,  the  ownership  and 
control  of  said  invention  to  the  said  Morse,  and  his  associate 
proprietors  therein,  including  the  said  Smith,  from  the  Gov- 
ernments of  Great  Britain  and  France,  and  their  respective 
dependencies,  and  from  such  other  foreign  governments  and 
potentates,  excepting  the  Republic  of  Texas,  as  shall  be  prac- 
ticable for  him  to  do  by  ordinary  vigilance,  and,  in  his  opinion, 
of  profit  and  advantage  to  said  proprietors.  And  to  this  end, 
the  said  Smith  shall,  in  the  month  of  April  next,  as  early  in 
said  month  as  convenient,  sail  for  Europe,  taking  with  him 
sufficient  and  necessary  means  to  defray  the  expenses  of  trav- 
elling, and  of  government  fees,  and  of  other  incidental  services 
and  charges,  for  the  accomplishment  of  the  purposes  aforesaid 

43* 
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—  including  the  personal  expenses  of  said  Morse,  in  the  man- 
ner hereinafter  described. 

'<  2d.  That  the  said  Smith  shall  use  his  best  and  utmost 
endeavors  to  negotiate  and  sell  the  right  to  use  said  invention, 
to  any  of  said  governments,  or  potentates,  or  to  any  person  or 
associations  of  persons,  for  the  benefit  and  common  account 
of  the  proprietors  thereof.  And  all  proceeds  of  sach  sales,  first 
deducting  the  aforesaid  expenditures  which  the  said  Smith 
shall  incur  in  the  premises,  or  by  w^y  of  advances,  shall  be 
divided  and  apportioned  among  the  proprietors  of  said  iuven* 
tion,  in  the  ratio  of  their  respective  interests. 

"  3d.  That  in  negotiating  any  sales  as  aforesaid,  the  said 
Smith,  while  out  of  the  United  States,  shall  be  at  liberty  and 
authorized  to  exercise  his  best  judgment  and  discretion,  as  to 
the  price,  terms,  and  manner  of  payment  from  purchasers,  and 
in  all  things  eifect,  and  do  what  he  shall  judge  to  be  for  the 
best  interests  and  advantage  of  the  proprietors,  but  in  no  case 
to  incur  any  expense  or  debt  chargeable  to  them,  without  their 
previous^  authority,  and  assent,  or  otherwise  than  is  in  this 
instrument  specifically  provided. 

''4th.  That  said  Smith  shall  account  to  the  proprietors  sev- 
erally for  their  respective  shares  of  the  proceeds  of  all  sales 
that  shall  be  eflfected  by  him,  by  virtue  of  these  presents  at 
any,  and  at  all  times  on*demand,  to  the  extent  that  the 
same  shall  have  been  realized  in  money,  or  other  property  by 
him. 

''  5th.  That  unless  th^  said  Smith  shall  succeed  in  effecting 
sales  of  said  invention,  in  the  manner  before  described,  firom 
the  proceeds  of  which  to  refund  his  expenditures  in  the  prem- 
ises; the  other  co-proprietors  are  not  to  be  holden  or  liable 
to  refund  or  contribute  to  the  payment  thereof,  be  the  same 
more  or  less ;  but  the  whole  shall  in  that  event  be  borne  by 
and  remain  the  loss  of  the  said  Smith,  to  the  extent  that  such 
proceeds  shall  be  deficient. 
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^  6th.  That  the  said  Smith  shall  and  will  al  all  times  here- 
after ^  during  (he  continuance  of  said  invention  as  a  patent  rights 
without  other  charge  or  compensation  than  the  interest  therein 
conveyed  to  him  as  aforesaid  by  said  MorsCj  render  his  indi- 
vidual services  as  a  connsellor  and  attorney  at  law,  to  the  said 
Morse,  and  the  persons  associated  with  him  in  the  ownership 
of  said  invention  at  the  date  hereof,  as  well  in  the  managing, 
conducting,  and  transferring  their  individual  interest  in  said 
invention,  as  in  sustaining  the  validity,  and  repelling  infringe' 
ments  of  their  titles  thereto^  and  in  the  United  Stales  after  his 
return  from  Europe^  as  elsewhere,  while  absent  from  the  United 
States  as  before  provided ;  but  in  all  cases,  wherein  by  render- 
ing such  services,  the  said  Smith  shall  incur  travelling,  or  other 
incidental  expenses,  he  shall  be  repaid  the  same  by  the  party 
or  persons  for  whose  benefit  or  at  whose  demand  such  services 
may  or  shall  be  rendered  as  aforesaid  —  and  when  such  servi- 
ces shall  be  for  the  common  benefit  of  the  proprietors  of  said 
invention,  then  such  incidental  expenses  shall  be  paid  by  them 
in  the  ratio  of  their  respective  interests. 

^^  7th.  The  said  Morse  hath  agreed,  and  hereby  agrees,  to 
accompany  said  Smith  to  Europe,  and  such  governments 
without  the  limits  of  the  United  States,  besides  England  and 
France,  as  he  and  the  said  Smith  shall  hereafter  determine  to 
visit  together,  —  sailing  with  said  Smith  for  that  purpose  in 
April  next,  as  herein  before  provided,  to  aid  and  assist  in  ex- 
hibiting said  invention,  and  sustaining  the  validity  thereof  as 
may  be  in  his  power,  and  devoting  himself  to  the  business  of 
said  proprietors  in  such  foreign  countries  as  he  may  visit  with 
said  Smith,  for  a  term  not  exceeding  three  months  after  their 
arrival  in  Europe.  But  all  of  said  Morse's  personal  expenses 
of  travelling,  and  incidental  expenses  during  said  term,  and  so 
long  as  he  shall  be  engaged  with  said  Smith  in  such  foreign 
countries  in  the  business  of  said  proprietors,  and  in  returning 
to  the  United  States,  shall  be  advanced,  and  borne  and  paid 
by  the  said  Smith,  exclusively,  at  his  individual  risk  and  loss, 
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nntil  the  same  shall  be  refanded  to  and  realized  by  bim,  de- 
ducting the  same  from  the  proceeds  of  sales  that  shall  be  made 
by  said  Smith,  in  the  manner  provided  in  the  preceding  arti* 
cles  of  this  instrument 

^^  8th.  The  said  Morse  is  to  furnish  the  said  Smith  the  nuh 
terial  and  mechanism^  of  one  complete  set  of  telegraphs  for 
use  and  exhibition  in  foreign  countries,  and  provide  another 
set  for  use  and  exhibition  in  the  United  States ;  and  no  charge 
or  expense  of  the  same  shall  be  borne  or  paid  by  the  said  Smith ; 
and  the  said  Smith  shall,  also,  be  furnished  with  all  necessary 
models  and  drawings  that  may  be  required  alm>ad  or  without 
the  limits  of  the  United  States,  at  the  common  charge  and 
expense  of  said  proprietors  in  the  ratio  of  their  respective  inter- 
ests abroad,  to  be  refunded  as  before  provided. 

'*  9th.  The  said  Vail  hath  agreed,  and  hereby  agrees,  to  de- 
vote his  personal  services  and  skill  in  constructing  and  bringing 
to  perfection,  as  also  in  improving  the  mechanical  parts  of  said 
invention,  until  the  same  shall  be  made  the  property  of  the 
Government  of  the  United  States,  or  otherwise  be  disposed  of 
by  said  proprietors;  and  without  charge  for  such  personal 
services  to  the  other  proprietors,  and  for  their  common  benefit; 
said  services  to  be  in  accordance  with  the  general  direction 
and  supervision  of  the  said  Morse. 

<<  10th.  The  said  Gale  hath  agreed,  and  hereby  agrees,  at 
all  times  hereafter,  while  said  proprietors  shall  have  cm  interest 
in  said  invention,  to  devote  his  professional  services  and  skill, 
without  charge  or  expense  to  said  proprietors,  in  effecting  im- 
provements in  the  philosophical  and  physical  qualities  or  prop- 
erties of  said  invention,  and  in  extending  and  perfecting  the 
seune,  by  such  chemical  and  other  scientific  experiments  as 
may  be  suggested  as  serviceable  and  proper  to  be  made,  by 
either  of  said  proprietors,  toith  a  view  to  enhance  the  value  of 
said  invention^  and  of  each  proprietor's  interest  therein. 

^^  11th.  All  expenses  .and  charges  incident  to  the  perfection 
of  said  Morse's  application  for  letters-patent  from  the  Gov- 
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ernment  of  the  United  States,  and  of  obtaining  said  letters- 
patent,  shall  be  borne  and  paid  by  the  said  Morse  and  Vail, 
exclasiveiy  —  as  are  also  all  expenses  incident  to  and  growing 
out  of  the  improveinent  and  perfecting  of  the  mechanism  of 
said  invention,  until  said  letters-patent  shall  have  been  ob- 
tained. 

^  12th.  And  each  of  said  parties  agrees  with  the  other,  that 
all  improvements,  new  discoveries,  or  other  additions  which  he 
shall  make,  or  ik  akt  other  manner  acquire,  in  the  use,  struc- 
ture, philosophical  properties,  or  other  parts  of  said  invention, 
or  for  telegraphic  purposes  of  any  description^  or  in  any  way 
affecting  said  invention^  he  shall  communicate  as  soon  as  may 
be  practicable  to  each  of  the  said  parties ;  and  the  same  shall 
be  held,  esteemed^  and  owned  as  the  projiffty  of  each  in  the  ratio 
of  his  property  in  the  original  invention;  and  all  letters-paient 
that  shall  be  obtained  therefor  of  a/ny  government,  shall  be  in 
that  ratio,  the  property  of  each,  and  of  his  heirs  and  assignees, 
respectively.  And  the  expenses  of  obtaining  letters-patent 
for  such  improvements  or  additional  discovery,  shall  be  borne 
by  said  parties  severally,  in  the  ratio  of  their  respective  rights 
and  interests  therein,  in  all  cases  of  the  kind  that  shall  here- 
after arise. 

*'  13th.  It  is  also  agreed  by  all  parties  herein  before  named, 
that  all  expenses  that  shall  be  incurred  by  either  of  said  parties 
with  the  approbation  of  the  proprietors  of  a  majority  of  the 
property  in  said  invention,  and  other  than  the  expenses  and 
services  particularly  specified  in  this  instrument,  and  other  than 
personal  services ,  shall  be  borne  by  and  aslessed  upon  said 
proprietors  in  the  ratio  of  their  respective  interests  —  so  far  as 
the  same  shall  be  incurred  for  the  common  benefit,  and  in 
managing  and  conducting  the  common  interests  of  such  pro- 
prietors, but  the  same  shall  be  recoverable  from,  and  payable 
only  in  proceeds  of  said  proprietors'  sales  of  rights  to  use  said 
invention,  and  not  otherwise ;  and  until  such  proceeds  shall 
equal  such  expenses  of  any  proprietor,  such  expenses  shall 
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remain  at  the  risk  of  him  who  shall  incur  them,  unless  a  writ- 
ten assent  thereto  shall  be  given  previously  by  each  proprietor. 

"  14th.  It  is  further  mutually  agreed  by  said  parties,  that  all 
relations  existing  expressly  or  impliedly,  between  said  Morse 
and  the  Government  of  the  United  States,  relative  to  the  use 
and  sale  of  said  invention,  to  said  Government,  shall  be  recog- 
nized and  carried  out  in  good  faith  by  said  parties  conjunc- 
tively, in  the  full  extent  that  said  Morse  is  bound  thereby,  and 
for  the  common  and  joint  benefit  and  interest  of  said  proprietors 
in  the  ratio  of  their  rights  and  property  in  said  invention  within 
the  United  States. 

'^15.  It  is  also  agreed,  that  excepting  the  negotiations 
which  may  be  conducted  without  the  limits  of  the  United 
States,  by  the  said  Simth  as  herein  before  provided,  and  dur- 
ing his  first  mission  abroad;  no  negotiation  or  sale  of  righU 
to  use  said  invention^  to  or  by  any  government  or  individual, 
and  no  contract  in  any  way  affecting  the  manufacture  or  use  of 
the  mechanism  of  said  invention^  shall  be  made  or  entered  into 
by  any  of  the  said  proprietors,  without  the  assent  and  concur- 
rence of  all  the  proprietors  herein  before  named,  or  of  their 
legal  representations. 

"  In  testimony  whereof,  the  said  parties  have  hereunto  inter- 
changeably set  their  hands  and  seals,  on  the  day  and  year 
aforesaid,  at  said  city  of  New  York. 

"  Signedj        Samdbl  F.  B.  Morse,     [l.  s.] 

Francis  O.  J.  Smith,     [l.  s.] 

Alfred  Vail,  [l.  s.] 

•  Leonard  D.  Galb.         [l.  s.] 

"  These  presents  witnesseth,  that  Samuel  F.  B.  Morse  and 
Alfred  Vail,  by  their  Attorney,  Ajuos  Kendall,  of  the  first 
part,  and  Francis  O.  J.  Smith,  of  the  second,  being  sole  own- 
ers of  Morse's  letters-patent  of  the  electro-rqagnetic  tele- 
graph in  the  United  States,  have  agreed  and  hereby  doth 
agree  to  and  with  each  other  Jbr  the  better  and  more  effective 
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management  of  their  joint  interests  remaining  unsold^  or  not 
under  contract  for  sale^  a^  follows:  — 

^<  That  said  Smith  shall  have  full  and  exclusive  power  to 
bargain,  sell,  and  convey  any  and  all  routes  for  the  construc- 
tion and  USB  of  said  Morse's  above-named  patents,  and  of  all 
his  improvements  thereto,  not  hitherto  sold  or  placed  under 
contract,  within  the  following  territory,  namely,  in  all  of  the 
territory  of  the  United  States  bounded  on  the  south  by  the 
route  extending  from  Pittsburg  to  St.  Louis,  via  Wheeling, 
Columbus,  Cincinnati,  and  Louisville,  thence  to  St  Louis  by 
any  route  said  Smith  shall  elect,  and  on  the  west  and  north 
by  the  western  and  northern  boundaries  of  Illinois,  Wiscon- 
sin, Michigan,  and  Ohio,  and  on  the  east  by  the  eastern  boun- 
dary of  Ohio,  to  the  intersection  of  the  telegraph  route  from 
Wheeling  to  Columbus,  opposite  Wheeling;  also. all  within 
the  boundaries  of  New  York  and  the  New  England  States^ 
And  that  said  Kendall,  in  like  manner,  shall  have  full  and  ex- 
clusive power  for  and  in  behalf  of' the  first  party,  to  bargain, 
sell,  and  convey  any  and  all  other  routes  for  the  construction 
and  use  of  said  Morse's  patent,  not  hitherto  sold,  or  placed 
under  contract  within  all  the  remaining  territory  of  the  several 
States  of  the  Union  now  existing. 

"  And  the  sales  of  each  party  within  his  said  territory, 
made  pursuant  to  the  provision  of  these  presents,  shall  be 
ratified  and  concurred  in,  by  the  other  party,  from  time  to  time, 
as  may  be  required,  and  by  due  and  legal  process  of  convey- 
ance. 

"  The  manner  of  disposing  of  such  lines  and  realizing  cash 
therefor,  shall  be  such  as  the  respective  parties  shall  in  their 
discretion  think  best  for  the  common  interest;  and  each  shall 
account  to  the  other  for  money  realized  by  him,  whether  from 
absolute  sales  or  participation  in  the  profits  of  construction, 
or  in  any  other  mode  out  of  the  common  property :  Provided^ 
that  neither  shall  be  bound  to  account  to  the  other  for  more 
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than  fifty  dollars  per  mile,  on  any  route,  as  the  aggregate  be- 
longing to  the  owners  of  the  patents. 

'*  The  terms  of  payment  for  sales  made,  shall  be  twenty- 
five  per  cent  of  the  amount  that  shall  be  raised  and  paid  as 
the  first  instalment,  for  construction  purposes  on  the  route 
sold,  and  a  Uke  proportion  of  every  succeeding  instalment  un- 
til the  aggregate  shall  have  been  paid.  And  no  contract  or 
sale  shall  be  made  to  extend  the  omission  of  the  first  payment 
longer  than  nine  months  from  the  date  of  the  contract,  or  to 
delay  any  succeeding  instalment  beyond  the  period  of  sixty 
days  from  the  prior  one.  And  no  conveyance  of  the  letters- 
patent  for  any  rdute,  shall  be  made,  until  the  entire  price  of 
purchase  has  been  paid. 

'<  Neither  of  said  parties  shall  charge  for  his  personal  servi- 
ces, or  expenses  of  himself,  or  of  any  agent  he  may  employ, 
nor  incur  any  liability  in  behalf  of  the  other  party,  in  eflfect- 
ing  such  sales  beyond  the  requisite  terms  of  a  conveyance. 

"  A  report  shall  be  made  by  each  party  to  the  other  at  *the 
end  of  every  September,  December,  March,  and  June,  of  all 
sales  made  by  him  during  the  quarter  so  ending.  And  of  all 
payments  received  on  sales,  and  such  other  particulars  as 
either  party  may  require.  And  payments  shall  then  be  made 
by  each  to  the  other,  of  all  collections  on  the  joint  interests 
of  said  parties  up  to  such  periods,  as  follows  :•— 

'<  Said  Smith  shall  pay  said  first  party  three  fourths  of  all 
such  collections  on  sales  as  he  shall  have  made,  and  of  sums 
of  money  any  way  realized  as  aforesaid,  deducting  therefrom 
ten  per  cent  for  commissions.  And  said  Kendall  shall  pay 
said  second  party  one  fourth  of  all  such  collections  on  sales 
as  he  shall  have  made,  and  of  all  sums  so  as  aforesaid  real- 
ized, deducting  therefrom  ten  per  cent,  for  commissions. 

'^  And  it  is  agreed  that  the  arrangement  therein  stipulated 
for  the  management  of  said  interests  within  the  territorial  di- 
visions herein  described,  shall  continue  in  full  force  between 
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said  parties  and  their  legal  representatives,  for  the  period  of 

six  years  from  the  date  hereof,  unless  sooner  revoked  by  rau- 

taal  consent. 

"  In  testimony  whereof,  said  parties  have  hereunto  set  their 

bands  and  affixed  their  respective  seals,  at  the  city  of  New 

York,  in  duplicate  parts,*  on  this  twenty -second  day  of  June, 

one  thousand  eight  hundred  and  forty-seven. 

"  In  the  presence  of  ,  Samuel  F.  B,  Morse,  ) 

J.  J.  Speed,  Jr.,  Alfred  Vail,  |  L^'  ^'-' 

E.  Cornell."  By  their  Attorney. 

•  Amos  Kendall,  [l.  s.] 

Francis  O.  J.  Smith,     [l.  s.]  " 

•    The  motion  was  argued  by  Parke,  for  the  complainant,  and 

by  Choate  and  F.  O.  J.  Smith,  contra. 

Curtis,  J.  Upon  the  preliminary  questions  raised  in  this 
case,  I  feel  no  difficulty.  The  principal  of  these  is,  that,  since 
the  letters-patent  were  extended,  there  has  been  no  trial  of  the 
right,  and  no  such  length  of  possession  as  lays  the  foundation 
for  a  presumption  of  its  validity.  It  appears  that  during  the 
original  term  of  fourteen  years,  it  was  decided  by  the  Su- 
preme Court  after  full  examination  of  the  law  and  facts,  that 
Morse  was  the  original  and  first  inventor  of  all  that  was 
claimed  in  his  reissued  letters-patent,  save  the  subject-matter 
of  the  eighth  claim,  which  is  of  no  importance  here,  and  that 
those  letters-patent  were  "valid.  The  Act  of  Congress  of 
July  4, 1836,  sect.  18,  (6  Stat,  at  Large,  124,)  after  providing 
for  the  extension  of  letters-patent  and  the  making  and  record- 
ing of  the  necessary  certificates  thereof,  declares : ''  And  there- 
upon the  said  patent  shall  have  the  same  effect  in  law,  as 
though  it  had  been  originally  granted  for  the  term  of  twenty- 
one  years." 

It  is  manifest  therefore  that  the  exclusive  right  now  claimed 
is  the  identical,  exclusive  right  adjudicated  on,  and  held  valid 

VOL.  II.  44 
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by  the  Supreme  Court,  aqd  that  the  Court  is  commanded  io 
express  terms,  to  consider  it  as  if  it  bad  been  originally  grant- 
ed for  a  period  not  yet  expired,  provided  it  was  duly  extended, 
according  to  the  requirements  of  the  Act  of  Congress.  There 
is  a  suggestion  of  fraud  in  one  of  the  answers  filed  iu  the  case. 
But  no  evidence,  in  support  of  the  suggestion  has  been  pro- 
duced, nor  has  it  been  relied  on  in  argument  I  cannot  pre- 
sume that  any  fraud  existed.  Of  all  matters  necessary  to  a 
valid  extension,  there  is  not  only  a  strong  presumption,  arising 
from  the  act  of  extension,  but,  in  respect  to  the  entire  merits 
of  the  patentee,  and  the  existence  of  the  legttl  grounds  for  an 
extension,  the  law  makes  the  commissioner  the  judge,  and  in 
the  absence  of  fraud  bis  adjudication  is  conclusive. 

I  entertain  no  doubt  therefore,  that  there  is  such  a  primd 

facie  title  to  the  exclusive  right  made  out,  as  calls  on  the 

Court  to  protect  it   by  injunction,  provided  the  defendants 

have  not  shown,  that  they  have  acquired  some  title  to  the  use 

they  make  of  Morse's  invention. 

It  was  urged  by  the  defendants'  counsel,  that  as  this  is  an 
application  for  a  preliminary  injunction,  it  ought  not  to  be 
granted,  because  the  defendants  have  answered  and  denied 
the  complainant's  title,  and  asserted  title  in  themselves.  Bat 
the  practice  of  this  circuit  has  been  settled  since  the  case  of 
Poor  V.  Carletofij  3  Sum.  70. 

A  mere  denial  by  an  answer,  of  the  equity  of  the  bill,  does 
not  prevent  the  Court  frdm  looking  into  the  law  and  the  facts 
of  the  case,  when  a  special  injunction  is  moved  for,  and  grant- 
ing or  refusing  it  according  to  its  discretion.  And  where  the 
title  to  an  injunction  does  not  depend  upon  any  controverted 
or  doubtful  facts,  but  upon  the  interpretation  to  be  put  by  the 
Court  upon  a  written  instrument,  I  consider  it  ray  duty  to 
interpret  it  on  such  a  motion  and  grant  or  refuse  the  injunc- 
tion according  to  the  result  of  that  interpretation.  There  may 
be  cases  in  which  there  is  so  much  doubt  what  the  parties  to 
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an  instrument  intended  to  effect  by  it,  that  the  Court  may 
think  it  proper  to  suspend  its  judgment  until  the  surrounding 
circumstances  can  be  more  fully  and  safely  examined  on  a  final 
bearing.  It  is  possible  also,  that  where  there  are  grave  doubts 
concerning  the  legal  effect  of  an  instrument,  the  Court  might 
decline  to  interfere  by  special  injunction,  even  though,  if  com- 
pelled to  decide,  their  decision  must  be  in  favor  of  the  com- 
plainants Probably  the  circumstances  of  the  case,  and  the 
degree  of  mischief  which  would  be  suffered  by  refusing  the 
injunction,  compared  with  the  inconvenience  and  loss  occa- 
sioned by  granting  it,  would  control  the  action  of  the  Court  in 
the  case  supposed.  But  in  general,  I  apprehend  that  if  the 
title  to  a  temporary  injunction  depends  on  the  constrnction 
of  a  deed,  the  Court  will  construe  it  and  act  accordingly, 
whatever  view  of  that  question  the  answer  may  have  pre- 
sented. 

I  have  therefore  looked  into  the  documents  on  which  the 
title  of  the  respondents  depends,  and  will  now  state  my  opin- 
ion thereon. 

the  defendants  claim  under  Francis  O.  J.  Smith.  His 
title  was  originally  granted  to  him  by  Morse,  t)y  a  deed  dated 
on  the  day  of  March,  1838.     The  subject-matter  of  this 

grant  is  thus  described  in  the  deed.  (Here  the  Judge  read 
*^  the  clause  beginning,  fourth  part  of  my  said  invention,"  &c., 
to  the  end  of  paragraph.) 

At  the  date  of  the  deed  no  letters-patent  had  been  obtained. 
The  deed  could  not  convey,  and  does  not  purport  to  convey 
an  interest  in  any  particular  letters-patent,  or  in  any  exclusive 
right  secured  by  any  particular  letters-patent.  It  purports  to 
convey  "one  undivided  fourth  part  of  the  invention."  As  is 
said  by  the  Supreme  Court,  in  Gayler  v.  Wilder^  10  Howard, 
493,  "the  discoverer  of  a  new  and  useful  improvement  is 
vested  by  law  with  an  inchoate  right  to  its  exclusive  use, 
which  he  may  perfect  and  make  absolute  by  proceeding  in 
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the  manner  which  the  law  requires."  It  was  one  quarter  part 
of  this  inchoate  right,  which  the  deed  undertook  to  convey. 
But  the  inventor  has  not  only  an  inchoate  right  to  obtain 
letters-patent  securing  to  him  the  exclusive  right  to  his  inven- 
tion for  the  terra  of  fourteen  years,  but  also  a  further  inchoate 
right  to  have  the  term  extended,  provided  he  shall  fail,  with- 
out fault,  to  obtain  a  reasonable  remuneration  for  the  time, 
ingenuity,  and  expense  bestowed  upon  the  same,  and  the 
introduction  thereof  into  public  use.  Though  it  has  not  been 
expressly  determined  that  this  last  right  is  the  subject  of  a 
contract  of  sale,  I  conceive  there  can  be  no  reasonable  doubt 
that  it  is  so.  The  reasoning  of  the  Court  in  Wilson  v.  RouS' 
seaUj  4  Howard,  646,  assumes  and  indeed  asserts  that  it  is  so. 
And  there  is  nothing  in  the  nature  or  incidents  of  such  a 
right,  to  distinguish  it  as  a  subject  of  sale,  from  the  inchoate 
right  to  obtain  the  original  patent  Each  appertains  to  the 
inventor  by  reason  of  his  invention.  Each  is  incomplete,  and 
its  completion  depends  upon  the  compliance  by  the  inventor 
with  conditions,  and  the  performance  by  public  officers  of 
certain  acts,  prescribed  by  law.  It  is  true,  the  title  of  an 
•inventor  to  an 'extension  is  still  further  qualified  by  a  further 
condition,  of  his  failure  to  obtain  remuneration  from  the  en- 
joyment of  the  exclusive  right,  for  the  first  term  of  fourteen 
years.  But  though  this  is  an  additional  condition,  which  may 
render  parties  less  willing  to  contract,  its  existence  does  not 
change  the  nature  of  the  right,  and  it  no  more  prevents  it 
from'  being  the  subject  of  a  contract  of  sale,  than  any  other 
condition  which  is  attached  to  it 

Considering,  then,  that  the  title  of  an  inventor  to  obtain 
an  extension  may  be  the  subject  of  a  contract  of  sale,  the 
inquiry  in  this  case  is,  whether  part  of  it  was  intended  to  be 
sold. 

I  am  inclined  to  the  opinion  that  a  sale  of  ''the  invention," 
before  letters-patent  are  obtained,  does  not  necessarily  carry 
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with  it  the  exclasive  right  for  the  extended  term.  Because 
this  right  is  not  a  mere  incident  of  the  invention.  Its  exist- 
ence is  made  to  depend,  not  only  on  matter  which  is  subse- 
quent to  the  invention,  but  exclusively  personal  to  the  inven-  ^ 
tor  himself;  and  only  he  or  his  personal  representatives  can 
obtain  it 

This  may  distinguish  the  case  from  CatTian  v.  Bowles^  2 
Bro.  Ch.  80.  (See  also,  Pierpont  v.  Fowle,  2  Wood  and 
Minot,  23.)  But  at  the  same  time,  it  must  be  admitted,  that 
where  an  inventor  has  in  terms,  sold  to  another  person,  a  part 
of  his  invention,  he  has  done  that  which  is  quite  consistent 
with  an  intent  to  have  that  other  person  participate  in  all  the 
rights  which  he,  as  inventor,  can  acquire  by  law ;  and  that 
where  the  invention  is  the  subject  sold,  it  would  be  natural  to 
expect  to  find  in  the  instrument  of  sale,  something  showing 
an  intention,  that  the  purchaser  should  be  'interested  not 
merely  in  the  original  letters-patent,  but  in  any  extension 
thereof  securing  the  exclusive  right  to  the  same  invention 
which  was  the  subject  of  the  sale.  Taking  the  whole  of  this 
deed  together,  I  think  it  quite  clear  such  was  the  intention  of 
its  parties.  It  superadds  to  the  words  ^  my  invention,"  the 
words,  "  rights  and  property  ttrat  I  may  have  from  any  letlers' 
patent  for  the  same." 

These  terms  are  broad  enough  to  include  the  extended  let- 
ters-patent now  in  question.  Passing  over  some  intermediate 
clauses  which  are  not  decisive,  though  they  tend  to  show  that 

« 

a  community  of  the  entire  interest  was  contemplated,  we 
come  to  the  covenant  of  the  grantor, "  to  account,  from  the 
date  hereof,  to  the  said  Smith,  in  the  proportions  before 
named,  for  all  the  proceeds  of  sales  of  rights  to  use  said 
invention  in  any  place  or  country,  that  may  accrue  to  me  (U 
any  time!^  It  can  hardly  be  doubted  that  the  accountability 
raised  by  this  covenant  was  intended  to  be  no  more  than  co- 
extensive with  the  grant     It  was  manifestly  inserted  by 

44* 
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reason  of,  and  more  perfectly  to  secure  the  benefit  of  the  title 
conveyed;  and  bo  far  as  there  is  room  for  doabt  upon  the 
language  of  the  granting  part  of  the  deed,  this  covenant  may 
be  resorted  to,  for  the  removal  of  that  doubt 

Looking  at  the  deed  from  this  point  of  view,  I  find  the 
intention  of  the  parties  was,  to  have  the  grantee  interested  in 
the  rights  springing  from  this  invention,  not  merely  during  the 
limited  period  of  fourteen  years  from  the  date  of  letteis- 
patent,  but  "  at  any  time." 

This  view  of  the  rights  of  the  parties  is  confirmed  by  the 
indentui^e,  which  bears  the  same  date,  and  which  had  for  its 
object,  to  settle  the  relative  duties  and  powers  of  those  who 
had  become  what  it  terms,  "joint  owners  of  the  invention." 

Without  examining  the  different  clauses  of  this  deed  in 
detail,  it  may  be  said  that  throughout  its  provisions,  no  ex- 
pectation is  shown,  that  they  will  cease  to  be  in  force  or 
applicable  at  the  expiration  of  any  particular  letters-patent; 
or  that  any  thing  less  than  what  is  denominated  in  the  sixth 
article,  "  the  continuance  of  said  invention  as  a  patent  right," 
was  considered  to  be  the  subject-matter  upon  which  they 
were  contracting.  That  it  was  the  invention,  and  all  rights  to 
use  it,  which  might  at  any  time  be  acquired,. which  the  parties 
had  in  view,  seems  to  me  clear,  upon  the  whole  instrument 

Nor  do  I  understand  that  Professor  Morse  has,  at  any  time, 
or  does  now,  take  a  different  view  of  this  matter.  His  letter 
of  the  15th  July,  1854,  written  soon  after  the  extension, 
though  it  denies  Mr.  Smith's  legal  title,  and  is  worded  with  a 
caution,  quite  consistent  with  the  utmost  fairness  of  in|entioD 
on  his  part,  certainly  does  not  controvert  the  equitable  title  of 
Mr.  Smith  to  participate  in  the  proceeds  of  sales  of  rights 
under  the  extended  ]mtent  But  I  am  of  opinion  that  this 
cannot  be  conceded,  without  admitting  at  the  same  time  that 
Mr.  Smith  became  the  owner  of  one  undivided  fourth  part  of 
the  inchoate  exclusive  right,  during  the  extended  term.    There 
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was  but  one  sale  made  by  the  deed  of  March,  1838.  And  if 
one  undivided  fourth  part  of  the  inchoate  right  to  be  secured 
under  any  and  all  letters-patent,  was  the  subject  of  that  sale, 
as  I  think  it  was,  Mr.  Smith  owns  the  same  interest  under  the 
patent  after  it  was  extended  as  he  owned  before  it  was  ex- 
tended. 

I  do  not  think  what  he  thus  acquired,  was  merely  a  right  to 
an  account  of  the  proceeds  of  sales.  It  is  not  necessary  in  this 
case  to  determine,  whether  the  interest  of  Mr.  Smith  became 
a  legal  title  to  one  undivided  fourth  part  of  the  original  let- 
ters-patent as  soon  as  they  were  issued ;  nor  whether  he  was 
one  of  the  assignees  or  grantees  provided  for  in  the  18th  sec- 
tion of  the  Patent  Act  of  1836.  ( Oayhr  v.  Wilder^  10  How. 
493.)  That  he  was  an  equitable  owner,  and  entitled  to  call 
for  a  conveyance  of  the  legal  title  to  whatever  was  intended 
to  be  secured  to  him,  seems  very  clear.  For  the  inventor  not 
only  bargains,  sells,  and  conveys  one  undivided  fourth  part  of 
all  rights  which  he  may  acquire  from  any  fttters-patent,  but 
he  expressly  covenants,  to  execute  deeds  of  conveyance  of 
such  undivided  part,  as  soon  as  may  be  after  letters-patent 
shall  have  issued.  If  this,  by  operation  of  law,  did  not  give 
Mr.  Smith  a  legal  title,  2^  jus  in  re,  it  clearly  conferred  on  him 
a  jus  ad  rem^  an  equitable  right  to  the  thing  itself,  and  was 
not  a  mere  executory  contract  to  account  for  proceeds. 

Under  the  original  letters-patent,  the  indentures  of  March, 
1838,  and  June  22, 1847,  show  that  all  parties  considered  and 
treated  him  as  a  joint  owner  of  these  letters-patent,  and  enti- 
tled to  make  sales  of  rights  secured  thereby.  Whatever  rights 
he  acquired  by  force  of  the  deed  of  March,  1838,  under  the 
original,  I  am  of  opinion  he  had  by  force  of  the  same  deed, 
under  the  extended  letters.  * 

As  has  already  been  said,  it  is  not  material  in  this  case 
whether  his  title  was  legal  or  equitable,  for  a  court  of  equity, 
upon  a  bill  by  the  legal  owner  of  a  patent  right,  cannot 
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enjoin  the  equitable  owner  fronn  using  the  thing  patented.     It 
considers  the  equitable  title  the  true  title. 

This  case,  therefore,  roust  stand  as  if  Smith  had  that  legal 
title  which  Morse  is  under  covenant  to  convey  to  him.  And 
in  that  case  it  could  not  be  doubted  that  the  suit  must  fail. 
One  tenant  in  common  has  as  good  right  to  use,  and  to 
license  third  persons  to  use  the  thing  patented,  as  the  other 
tenant  in  common  has.  Neither  can  come  into  a  court  of 
equity  and  assert  a  superior  equity,  unless  it  has  been  created 
by  some  contract  modifying  the  rights  which  belong  to  them, 
as  tenants  in  common.  No  such  modification  appears  here, 
and  the  motion  for  an  injunction  must  be  denied. 


The  Union  Mutual  Insurance  Co.  vs.  The  Commercial 

Mutual  Marine  Insurance  Co. 

If  an  answer  in  Chancery  admit  that  a  proposal  for  insurance  was  made  and  ac* 
cepted,  but  adds  that  no  contract  was  made,  the  Court  will  not  intend  that  this 
denial  includes  any  new  matter  of  fact,  but  will  treat  it  as  only  containing  the 
respondent's  view  of  the  legal  consequence  of  the  facts  admitted. 

A  parol  acceptance  of  a  written  proposal  for  insumnce,  admitted  by  the  answer,  is  a 
binding  contract  for  insurance,  in  the  absence  of  any  statute  requiring  such  con- 
tract to  be  in  writing ;  and  there  is  no  such  statute  in  the  State  of  Massachusetts. 

A  court  of  equity  will  enforce  a  contract  to  make  a  policy  of  insurance ;  and  treat- 
ing that  which  was  agreed  to  be  done  as  if  actually  done,  will  ascertain  the  amount 
due,  and  enforce  payment  by  a  decree. 

V 

This  was  a  suit  in  equity  to  enforce  the  specific  perform- 
ance of  a  contract  for  a  policy  of  reinsurance.  The  material 
facts  and  parts  of  the  answer  bearing  on  the  case  are  set  out 
in-  the   opinion   of  the  Court.     But  as  the  decision  turned 
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mainly  on  the  responses  made  to  the  bill,  it  is  here  given,  as 
follows :  — 

^^  The  Union  Mutual  Insurance  Company,  a  corporation 
duly  established  by  the  laws  of  the  State  of  New  York,  doing 
business  at  the  city  of  New  York,  in  the  State  of  New  York, 
bring  this  their  bill  of  complaint  against  The  Commercial  Mu- 
tual Insurance  Company,  a  corporation  duly  established  by 
the  laws  of  the  Commonwealth  of  Massachusetts,  doing  busi- 
ness at  the  city  of  Boston,  in  said  Commonwealth. 

^  And  thereupon  your  orators  complain  and  say,  that  in  and 
by  their  charter  and  by  the  laws  of  the  State  of  New  York, 
they  were,  on  the  second  day  of  November,  eighteen  hundred 
and  fifty4h|pe,  and  ever  since  have  been,  authorized  and  em- 
powered to  make  insurance,  among  other  things,  against  loss 
by  the  perils  of  the  seas  and  against  loss  by  fire;  that  your 
orators  on  the  said  second  day  of  November,  underwrote  and 
caused  one  D.  McKay  to  be  insitred  for  whom  it  might  con- 
cern, payable  in  the  event  of  loss  to  the  said  McKay,  on  one 
eighth  of  the  good  ship  Great  Republic,  the  said  ship  having 
been  valued  at  one  hundred  and  seventy-five  thousand  dol- 
lars, the  sum  of  twenty-two  thousand  dollars,  for  the  term  of 
one  year  at  and  from  the  second  day  of  November,  eighteen 
hundred  and  fifty-three,  at  noon,  until  the  second  day  of  No- 
vember, eighteen  hundred  and  fifty-four,  at  noon,  against  loss 
from'  sundry  designated  risks,  and  especially  from  loss  from 
the  perils  of  the  seas  and  from  loss  by  fire,  as  will  more  fully 
appear  from  a  copy  hereto  annexed  and  made  a  part  of 
this  bill,  of  the  policy  issued  by  your  orators  to  the  said 
D.  McKay. 

'^  Your  orators  further  say,  that  thereafter  the  aforesaid  in- 
surance so  made  by  your  orators  upon  the  Great  Republic, 
and  on  the  night  of  the  twenty-sixth  of  December,  eighteen 
hundred  and  fifty-three,  the  said  ship  was  totally  destroyed 
and  lost  by  fire,  one  of  the  perils  insured  against ;  that  your 
orators  thereupon  became  liable  to  pay,  and  thereafter  such 
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loss  did  pay  to  the  said  D.  McKay  the  fall  sam  of  tweoty-two 
thousand  dollars,  the  amount  so  as  aforesaid  by  yoar  oiaton 
underwritten. 

^^  Your  orators  farther  say,  that  after  they  had  inaared  the 
said  McKay  as  aforesaid,  and  before  the  loss  aforesaid  of  the 
said  ship,  and  before  the  commencement  of  the  fire  by  which 
its  destruction  was  produced,  your  orators  requested  and  au- 
thorized Charles  W.  Storey,  of  Boston  aforesiud,  iasarance 
broker,  to  cause  and  procure  your  orators  to  be  reinsured  in 
the  sum  of  ten  thousand  dollars  upon  the  said  Great  Republic, 
for  the  term  of  six  months,  against  all  and  singular  the  risks 
by  your  orators  theretofore  assumed,  and  especially  against 
loss  frdhi  the  perils  of  the  seas  and  from  fire. 

"  Your  orators  further  say,  that  the  said  Charles  W.  Storey, 
as  the  agent  of  your  orators,  in  that  behalf  duly  authorized 
and  in  their  name  and  behalf,  on  Saturday,  the  twenty-fourth 
day  of  December,  eighteen  hundred  and  fifty-three,  made  ap- 
plication to  the  said  defendants  for  the  reinsurance  by  them  of 
your  orators  upon  the  said  Great  Republic,  in  and  for  the  sum 
of  ten  thousand  dollars,  for  the  term  of  six  months  firom  the 
twenty-fourth  day  of  December  aforesaid,  against  such  riaks 
as  your  orators  had  assumed,  and  especially  against  loss  from 
the  perils  of  the  seas  and  against  loss  from  fire ;  that  the  said 
application  so  made  by  the  said  Story  was  made  at  the  office 
and  usual  place  of  business  of  the  said  Commercial  Mutual 
Marine  Insurance  Company  in  Boston  ;  that  it  was  so  made 
in  the  first  instance  to  the  secretary  of  the  defendants,  and 
immediately  thereafter,  and  on  the  day  last  aforesaid,  to 
George  H.  Folger,  the  President  of  the  defendants,  who  was 
duly  authorized  to  receive  and  act  thereupon  for  the  defend- 
ants. 

'^  Your  orators  further  say,  that  upon  the  making  of  the  said 
application  the  said  George  H.  Folger,  after  consulting  and 
advising  with  some  person  then  present,  whose  name  is  to 
your  orators  unknown,  replied  to  the  said  Storey,  that  the  de- 
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fendants  would  reinsure  your  orators,  in  the  sura  of  ten  thou- 
sand dollars  upon  the  said  Great  Republic,  and  would  assume 
the  risks  proposed  for  the  term  of  one  year,  at  and  for  a  pre- 
mium of  six  per  cent  upon  the  sum  to  be  underwritten ;  that 
they  would  insure  against  the  said  risks  for  the  term  of  six 
months  at  and  for  a  premium  of  three  and  one  half  of  one  per 
cent,  upon  the  sum  to  be  insured. 

"  Your  orators  further  say,  that  the  said  Storey,  immediately 
thereafter  the  said  application,  communicated  to  your  orators 
the  terms  upon  which  the  said  defendants  would  reinsure  your 
orators  upon  the  said  Great  Republic. 

**  Your  orators  further  say,  that  on  the  said  twenty-fourth  of 
December,  your  orators  upon  being  advised  by  the  said  Sto- 
rey as  aforesaid,  directed,  authorized,  and  requested  the  said 
Storey,  in  the  name  and  behalf  of  your  orators*  to  accept  the 
terms  aforesaid,  for  six  months,  and  to  procure  for  your  ora- 
tors a  reinsurance,  in  accordance  therewith,  from  24th  Decem- 
ber aforesaid. 

'^  Your  orators  further  say,  that  the  said  Story  as  agent,  and 
in  behalf  of  your  orators,  on  Monday,  the  twenty-sixth  day 
of  the  said  December,  at  or  about  eleven  o'clock  before  noon, 
at  the  place  of  business  of  the  said  defendants  in  Boston,  and 
before  any  loss  or  damage  had  occurred  to  the  said  Great 
Republic,  notified  the  said  Folger  that  your  orators  had  ac- 
cepted the  proposition  of  the  defendants  to  reinsure  your  ora- 
tors for  the  term  of  six  months  from, the  twenty-fourth  of 
December  aforesaid,  at  noon. 

"  Your  orators  further  say,  that  on  the  said  twenty-sixth  of 
December,  and  before  any  loss  or  damage  had  occurred  to  said 
ship,  the  above-named  Storey,  in  behalf  of  your  orators,  em- 
bodied in  a  paper  partly  printed  and  partly  written,  the  terms 
of  the  contract  of  reinsurance,  so  as  aforesaid,  on  the  said 
twenty-fourth  of  December,  in  answer  to  the  aforesaid  appli- 
cation, proposed  to  your  orators  by  the  said  defendants,  and 
so  as  aforesaid  accepted  on  the  morning  of  the  twenty-sixth 
of  December. 


528  MASSACHUSETTS. 


Union  Mntual  Ins.  Co.  v.  Commercial  Matnal  Marine  Ins.  Co. 


''  Your  orators  further  say,  that  the  said  paper  was  examined, 
approved,  and  retained  by  the  said  Folger,  de  in  this  behalf 
acting  for  the  defendants,  and  by  him  was,  in  the  name  of  the 
defendants,  assented  to,  and  thereupon  a  contract  of  reinsur- 
ance by  and  between  the  defendants  and  your  orators  was 
complete  and  concluded,  upon  the  terms  in  said  paper  con- 
tained, by  force  whereof  the  defendants  became  and  were  lia- 
ble and  agreed  to  and  with  your  orators  to  pay  to  them  the 
sum  of  ten  thousand  dollars,  in  the  event  that  the  said  ship 
Great  Republic  should  be4ost  or  damaged  within  six  months 
from  and  after  noon  of  the  said  twenty-fourth  of  December, 
by  the  perils  of  the  seas  or  by  fire. 

^'  Your  orators  further  say,  that  the  said  Folger,  in  behalf  of 
the  defendants,  and  in  their  name  and  behalf,  agreed  with  the 
said  Storey,  be  acting  for  your  orators,  that  a  policy  should 
be  prepared  and  executed  by  the  said  defendants  to  your  ora- 
tors, at  the  early  convenience  of  the  defendants,  and  delivered 
to  your  orators,  containing,  with  other  usual  and  accustomary 
clauses,  the  terms  of  the  contract  of  reinsurance,  so  as  afore- 
said concluded  by  and  between  your  orators  and  the  defend- 
ants, and  so  as  aforesaid  embodied  and  set  forth  in  the  paper 
aforesaid. 

"Your  orators  further  say,  that  the  said  Storey,  on  the  twenty- 
sixth  of  December  aforesaid,  was  authorized,  ready  and  will- 
ing, in  behalf  of  your  orators,  to  pay  to  the  defendants,  or 
secure  to  their  satisfagtion,  at  their  election,  the  premium  so 
as  aforesaid  agreed  upon  for  the  said  reinsurance,  but  the 
same  was  not  then  paid,  because  the  defendants  were  accus- 
tomed not  to  receive  the  premiums  by  them  required  in  their 
contracts  of  insurance  until  the  preparation  and  delivery  of 
the  policies  by  them  agreed  to  be  issued. 

"  Your  orators  further  say,  that  the  said  Storey,  on  the  said 
twenty-sixth  of  December,  immediately  upon  the  conclusion 
of  the  aforesaid  contract  of  reinsurance,  advised  your  orators 
of  its  completion. 


OCTOBER  TERM,  1855.  529 

Union  Mutoal  Ins.  Co.  v.  Commercial  Mutual  Marine  Ins.  Co. 

ff 

"  Your  orators  further  say,  that  the  said  Storey,  on  Tuesday, 
the  twenty-seventh  of  December  aforesaid,  notified  the  defend- 
ants that  the  said  ship  had  been  destroyed  by  fire  and  was 
totally  lost,  and  at  the  same  time  asked  Edmund  B.  Whitney, 
secretary,  at  the  time,  of  the  defendants,  in  the  presence  and 
bearing  of  the  said  Polger,  at  the  office  of  the  said  defend- 
ants, if  the  policy  had  been  prepared  for  your  orators,  to  which 
the  said  Whitney  in  the  hearing  of  the  said  Folger,  said  no, 
assigning  no  reason  for  the  delay,  or  intimating  any  refusal  to 
execute  such  policy. 

"  Your  orators  further  say,  that  the  said  Siorey,  on  Wednes- 
day, the  twenty-eighth  of  December,  called  a  second  time  at 
the  office  of  the  defendants  and  asked  for  the  said  policy,  to 
which  the  said  Folger  replied,  he  was  in  doubt  whether  the 
contract  was  complete  and  obligatory,  as  it  was  made  on  a 
dajT  regarded  as  Christmas  day,  but  he,  the  said  Folger,  had 
not  made  up  his  mind  about  it  and  did  not  want  to  talk  on 
the  subject  then. 

"  Your  orators  further  say,  that  one  F.  S.  Lathrop,  on  the 
thirtieth  of  January,  eighteen  hundred  and  fifty-four,  in  behalf 
of  your  orators,  made  a  draft  upon  the  defendants  for  the  sum 
of  nine  thousand  six  hundred  and  fifty  dollars,  the  amount  of 
said  reinsurance,  less  the  premium,  payable  at  sight,  to  John 
S.  Tappan,  your  orators'  Vice-President,  which  draft  was 
thereafter,  and  on  the  first  of  February,  eighteen  hundred  and 
fifty-four,  presented  to  the  defendants,  which  they  refused  to 
pay  or  accept. 

"  Your  orators  further  say,  that  the  said  Storey,  in  behalf  and 
in  the  name  of  your  orators,  in  that  behalf  duly  authorized,  on 
the  twenty-sixth  of  April,  eighteen  hundred  and  fifty-four,  at 
the  office  of  the  defendants,  made  demand  upon  the  aforesaid 
Folger,  for  the  execution  and  delivery  of  the  policy  so  as  afore- 
said by  the  said  defendants  theretofore  agreed  to  be  by  them 
executed  and  to  your  orators  to  be  delivered,  and  at  the  same 
time  tendered  to  the  said  defendants  the  sum  of  three  hundred 

VOL.  n.  .  45 
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and  sixty  dollars  as  and  for  premiom,  interest,  and  cost  of 
policy,  with  which  request  the  said  Folger,  in  the  name  of  the 
said  defendants  and  in  their  behalf  refused  to  comply. 

"  Your  orators  further  say,  they  have  applied  to  the  defend- 
ants for  a  copy  of  the  aforesaid  paper  so  left  with  them  on  the 
twenty-sixth  of  December,  which  they  i;efuse  to  furnish. 

"  And  your  orators  well  hoped  that  the  defendants  would 
have  complied  with  the  reasonable  requests  of  your  orators. 

<<  To  the  end,  therefore,  that  the  said  defendants  may,  if 
they  can,  show  why  your  orators  should  not  have  the  relief 
hereby  prayed,  and  may,  and  according  to  the  best  and  utmost 
of  their  knowledge,  remembrance,  information,  and  belief,  full, 
true,  direct,  and  perfect  answer  make  to  such  of  the  several 
interrogatories  hereinafter  numbered  and  set  forth  as  by  the 
note  hereunder  written  they  are  required  to  answer,  that  is  to 
say: —  • 

**  1.  Whether  upon  your  information  and  belief,  your  ora- 
tors, before  the  said  twenty-fourth  of  December,  causcKl  D. 
McKay  to  be  insured  upon  the  ship  Great  Republic,  upon  the 
terms  stated  in  a  paper  hereto  annexed,  purporting  to  be  a 
copy  of  a  policy  made  by  the  complainants? 

"  2.  Whether,  upon  your  information  and  belief,  the  said 
ship  was  destroyed  and  totally  lost  by  fire  during  the  night  of 
December  twenty-sixth,  eighteen  hundred  and  fifty-three  ? 

'^  3.  Whether,  upon  your  information  and  belief,  the  com- 
plainants have  paid  as  and  for  a  loss  upon  the  said  ship  the 
entire  sum  by  them  underwritten  upon  said  ship  ? 

"4.  Whether  Charles  W.  Storey,  on  the  aforesaid  twenty- 
fourth  of  December,  applied  at  your  place  of  business  to  yon, 
in  behalf  of  the  complainants,  to  reinsure  them  in  the  sum  of 
ten  thousand  dollars  upon  the  Great  Republic  ? 

"  5.  Whether  your  President,  George  H.  Folger,  on  the 
said  twenty-fourth  of  December,  stated  to  the  said  Storey  the 
terms  upon  which  you  would  reinsure  the  complainants  the 
sum  of  ten  thousand  dollars  on  the  said  ship  ? 
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"  6.  Whether,  on  Monday,  the  said  twenty-sixth  of  Decem- 
ber, daring  the  forenoon,  the  said  Storey,  at  your  place  of 
business,  said  to  your  President,  that  the  complainants  had 
acdtpted  the  terms  proposed  by  your  President  on  said  twenty- 
fourth  of  December,  for  a  reinsurance  by  you  for  the  complain- 
antjs  in  the  sum  of  ten  thousand  dollars  upon  the  ship  Great 
Republic  ? 

"  7.  Whether  the  said  Storey,  on  the  said  twenty-sixth  of 
December,  left  with  your  President,  at  your  office,  a  paper  or 
memorandum  containing  the  terms  of  a  reinsurance  by  you 
for  the  complainants  in  the  sum  of  ten  thousand  dollars,  upon 
the  said  Great  Republic  ? 

"  8.  Whether  the  said  paper  lias  interlined  in  alfy  respect 
or  word  by  your  President,  in  the  presence  and  with  the  con- 
sent of  the  said  Charles  W.  Storey  ? 

"9.  Whether  your  President,  on  the  said  twenty-sixth  of 
December,  assented  to  the  terms  and  provisions  in  said  paper 
contained  ? 

"  10,  Whether,  upon  your  information  and  belief,  the  said 
Storey,  on  the  said  twenty-sixth  of  December,  advised  the 
complainants  that  he  had  procured  a  reinsurance  for  them 
upon  the  aforesaid  ship,  at  your  office,  upon  the  terms  which 
had  been  proposed  by  you  on  the  twenty-fourth  of  December? 

"  11.  Whether,  on  the  twenty-seventh  of  December,  eighteen 
hundred  and  fifty-three,  the  fact  that  the  aforesaid  Great  Re- 
public had  been  destroyed  by  fire,  was  the  subject  of  conver- 
sation at  your  place  of  business  between  your  President  and 
the  said  Storey  ? 

•*  12.  Whether,  on  said  tweqty-seventh  of  December,  the  said 
Storey  inquired  of  your  secretary  or  clerk  if  a  policy  had  been 
prepared  for  the  complainants  ? 

"  13.  Whether  any  reply  was  made  to  said  inquiry  ;  if  so, 
what  reply  was  made  and  by  whom  ? 

"  14.   Whether  the  said  Storey  was  at  that  time  informed 
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that  the  defendants  would  not  execute  or  deliver  a  policy  to 
the  use  and  for  the  complainants  ? 

"  15.  Whether  it  is  your  usual  or  frequent  practice,  when 
you  make  a  contract  of  insurance  and  after  such  contract  has 
been  entered  into,  to  require  some  time  for  the  preparation  and 
execution  of  the  policy,  before  it  is  ready  for  delivery  ? 

"  16.  Whether  it  is  usual  or  frequent,  at  your  office,  to  de- 
lay the  payment  of  the  premium  until  the  policy  is  prepared 
and  ready  for  delivery  ? 

"  17.  Whether  the  complainants,  by  the  said  Storey,  at  any 
time  tendered  any  sum  of  money  as  and  for  a  premium  upon 
a  reinsurance  by  you,  for  the  complainants  upon  the  above- 
named  sWp,  and  thereupo|^  demanded  a  policy;  if  so,  how 
much  was  tendered,  and  when  was  it  made  ? 

^^  And  your  orators  pray  that  the  defendants  may  discover  and 
produce  the  original  paper  or  memorandum,  so  as  aforesaid 
made  by  the  said  Storey,  and  dated  twenty-fourth  of  December, 
eighteen  hundred  and  fifty-three,  which  was  so  as  aforesaid 
left  with  their  President  at  their  place  of  business,  on  the 
aforesaid  twenty-sixth  of  December  ? 

^'  And  that  the  said  agreement  of  the  defendants  to  execute 
and  deliver  to  your  orators  a  policy  of  reinsurance,  according 
to  the  terms  of  the  aforesaid  paper,  and  in  accordance  with 
the  defendant's  contract  of  insurance  as  aforesaid,  may  be 
specifically  performed,  your  orators  hereby  ofiering  to  perform 
tlieir  undertakings  in  the  premises. 

"  And  that  the  said  defendants  may  be  deemed  to  pay  to 
your  orators  the  sum  of  ten  thousand  dollars,  the  sum  so  as 
aforesaid  by  them  reinsured  to  your  orators,  with  interest 
thereon.  And  that  your  orators  shall  have  such  other  and 
further  relief  as  the  case  may  require  and  as  shall  seem  meet 
to  the  Court,  and  as  shall  be  agreeable  to  equity  and  good 
conscience. 

"  And  your  orators  pray  this  Honorable  Court  to  issue  a  writ 
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of  subpasna  in  due  form  of  law,  according  to  the  rules  of  this 
Court,  to  be  directed  to  the  Commercial  Mutual  Marine  Insur- 
ance Company,  —  a  corporation,  by  the  law  of  Massachusetts, 
at  Boston,  commanding  them  on  a  certain  day  and  under  a 
certain  penalty  to  be  and  appear  before  this  honorable  Court, 
and  to  stand  to  abide  and  perform  such  order  and  decree 
therein  as  to  this  Court  shall  seem  meet,  and  as  shall  be  agree- 
able to  equity  and  good  conscience. 

"  The  Ukion  Mutual  Insurance  Company,  of  New  York, 

"By  C.  B,  Goodrich,  their  Attorney. 

"  C. '  B.  Goodrich,  CounselJ^ 

m 

Curtis,  J.  This  is  a  bill  in  equity  to  enforce  the  specific 
performance  of  a  contract  to  make  insurance..  An  outline  of 
those  facts,  not  controverted,  or  clearly  proved  is,  that  on  the 
34th  of  December,  1853,  Charles  W.  Storey,  as  the  agent  of 
the  complainants,  made  application  to  George  H.  Folger,  as 
the  President  of  the  defendants'  corporation,  for  reinsurance 
on  the  ship  Great  Republic.  The  terms  of  the  application 
were  contained  in  a  paper  partly  printed  and  partly  written, 
which  was  as  follows :  "  Reinsurance  is  wanted  by  the  Union 
Mutual  Insurance  Company,  New  York,  for  ten  thousand 
dollars,  on  the  ship  Great  Republic,  from  December  34th, 
1853,  at  noon,  for  six  months  ensuing.  This  policy  is  to  be 
subject  to  such  risks,  valuations,  and  conditions,  including, 
risk  of  premium  note,  as  are,  or  may  be  taken  by  the  said 
Union  Mutual  Insurance  Company,  and  payment  of  loss  to 
foe  made  at  the  same  time.  Three  and  one  half  per  cent. 
Binding, ,  President.     New  York,  Dec.  34, 1853." 

The  President,  after  consulting  with  one  of  the  directors  .of 
the  company,  declined  taking  the  risk  for  three  per  cent  for 
six  months,  but  offered  to  take  it  for  three  and  one  half  per 
eent  Mr.  Storey  replied  that  was  more  than  he  was  author- 
ized to  give  ;  but  whether,  be  added,  that  he  would  transmit 
the  President's  oSer  to  his  principals  in  New  York,  is  among 


5at  MASSACHUSETTS. 

Union  Mutual  Ins.  Co.  v.  Commercial  Mutual  Marine  Ina.  Co. 

the  controverted  facts.  •  In  point  of  fact,  Mr.  Storey  did,  on 
the  same  day,  which  was  Saturday,  send  to  the  complainants 
a  telegraphic  despatch,  in  the  following  words :  ^^  To  John 
S.  Tappan,  Esq.,  Union  Mutual  Insurance  Company,  New^ 
York.  This  risk  can  be  done  at  three  and  one  half,  or  six 
per  cent  a  year.  Charles  W.  Storey."  And  on  the  same  day 
the  President  of  the  complainants'  corporation  answered : 
"  To  Charles  W.  Storey.  Do  it  for  six  months,  privilege  of 
cancelling  if  sold.  John  S.  Tappan."  This  answer  was  re- 
ceived in  Boston  between  six  and  seven  o'clock  on  Saturday 
evening,  the  24th  of  December,  but  did  not  reach  Mr.  Storey 
until  about  eleven  o'clock  on  Monday,  the  26th.  As  Christ- 
mas  day  fell  on  Sunday,  Monday,  the  26th,  was  generally  ob- 
served as  a  holiday  by  the  banks,  insurance  companies,  and 
many  merchants  in  Boston,  but  Mr.  Storey  went  to  the  office 
of  the  respondents,  and  found  there  their  President,  who  had 
gone  thither  to  read  his  letters. and  newspapers.  Neither  the 
secretary  nor  clerks  of  the  company  were  present. 

At  this  interview,  it  is  not  controverted  by  the  respondents, 
that  Mr.  Storey  informed  the  President  he  was  willing. to  pay 
three  and  one  half  per  cent,  for  the  reinsurance  described  in 
the  paper  above  mentioned,  that  he  altered  the  "  three "  to 
**  three  and  one  half  per  cent"  upon  the  paper,  by  adding 
the  figure  ^  after  the  figure  3,  and  that  the  President  assented 
to  the  terms  contained  in  the  paper  as  the  terms  and  pro- 
visions of  a  reinsurance,  to  be  completed  and  executed  by 
the  respondents,  by  the  making  and  execution  of  a  policy 
in  due  form,  according  to  the  requisition  of  the  laws  of  Mas- 
sachuFctts  and  the  by-laws  of  the  defendants'  corporation. 
But  the  defendants  insist  that  the  office  of  the  defendants  was 
not  open  for  business ;  that  the  President  was  there  only 
casually,  and  not  for  the  transaction  of  any  business ;  that  no 
contract  was  then  made ;  and  all  that  was  done  amounted 
only  to  a  communication  by  the  President  to  Mr.  Storey,  that 
the  terms  mentioned  in  the  paper  were  such  as  he  approved 
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of,  and  that  on  the  next  day  he  should  be  able  and  willing  to 
contract. 

It  appears  that  the  paper,  which  I  will  call  the  proposal, 
was  left  by  Mr.  Storey  with  the  President,  who  placed  it  in  his 
drawer,  bat  not  in  the  particular  department  of  his  drawer 
where  accepted  proposals  are  usually  deposited,  to  be  taken 
out  by  the  clerk,  who  draws  up  policies  thereon.  After  leav- 
ing the  office,  Mr.  Storey,  on  the  26th,  wrote  to  his  principals 
as  follows :  — 

"Boston,  December  26, 1853. 

"  John  S.  Tappan,  Esq.,  Vice-President  Union  Mutual  In- 
surance Company,  New  York:  Dear  Sir,  —  I  have  your 
esteemed  two  favors  of  the  24th,  and  telegraphic  despatch  of 
same  date,  directing  me  to  effect  the  reinsurance  on  the 
Great  Republic,  at  3^  per  cent  for  six  months,  with  privilege 
of  cancelling  if  the  vessel  shall  be  sold.  I  have,  accordingly, 
made  the  reinsurance  with  the  Commercial  Insurance  Com- 
pany, with  the  verbal  understanding  that  the  policy  may  be 
cancelled  according  to  our  usage  in  such  cases,  which  is,  to 
retain  enough  of  the  premium  to  pay  for  the  risk  already  in- 
curred ;  as  for  example,  if  the  ship  should  arrive  at  Liverpool 
and  be  sold  there,  they  would  reserve  a  fair  rate  for  the  pas- 
sage, if  the  proportion  of  the  time  premium  should  be  insuffi- 
cient 

^  I  have  received  no  encouragement  that  any  further  insur- 
ance can  be  made  on  her,  and  I  believe  I  have  tried  every 
office  in  the  city,  except  the  Manufacturers'  and  Mercantile, 
(which  only  write  their  own  policies,)  the  Franklin,  and  the 
Metropolitan. 

**  Very  respectfully  yours, 

"  Chablks  W.  Storey." 

The  defendants,  at  the  hearing,  objected  to  the  use  of 
this  letter  as  evidence.    I  consider  it  levidence,  to  the  same 
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extent  and  for  like  reasons,  that  the  act  of  the  President  in 
placing  the  proposal  in  his  drawer,  out  of  the  usual  place  for 
accepted  proposals  is  evidence.  It  was  an  act  done  by  one 
of  the  parties,  which  was  immediately  connected  with  the 
subject-matter  of  the  controversy,  and  tends  to  show  what  the 
state  of  mind  of  the  actor  then  was. 

On  the  night  of  the  26th  of  December  the  Great  Republic 
was  destroyed  by  fire,  while  lying  at  a  wharf  in  the  city  of 
New  York,  and  it  is  not  denied,  and  is  proved,  that  the  com- 
plainants were  insurers  thereon,  for  the  sum  of  (22,000,  the 
risk  having  commenced  on  the  second  day  of  November, 
1853,  at  noon ;  and  that  they  have  paid  this  loss. 

The  first  question  which  I  have  to  determine  is,  whether 
an  agreement  for  a  policy  was  concluded  by  and  between 
Mr.  Storey  and  the  President  during  their  interview  on  the 
26th  of  December.  Such  an  agreement  is  stated  in  the  bill. 
The  passages  in  the  answer,  bearing  directly  on  this  question, 
are  as  follows :  "  That  on  or  about  the  twenty-fourth  day  of 
December,  eighteen  hundred  and  fifty-three,  Charles  W. 
Storey  called  at  the  office  of  this  defendant,  in  Boston,  and 
presented  the  application  for  insurance,  a  true  copy  of  which 
is  annexed  hereto,  and  desired  to  obtain  reinsurance  upon 
the  ship  Great  Republic,  for  the  amount  of  ten  thousand  dol- 
lars ;  that  at  that  time  the  figure  ^  3 '  upon  said  application 
stood  alone,  and  the  President  of  this  defendant  declined  to 
take  the  risk  at  3  per  cent  for  six  months,  and  informed  Mr. 
Storey  that  the  risk  was  worth  3^  per  cent,  for  six  months, 
and  at  that  rate  he  was  willing  to  take  the  risk ;  that  Mr. 
Storey  then  said  he  was  not  authorized  to  give  so  much,  and 
could  not  do  so,  and  left  this  defendant's  office  without  any 
expressed  intention  of  returning,  and  carried  away  with  him 
the  said  application. 

<^  That  on  the  twenty-sixth  day  of  said  December,  being 
Monday,  the  office  of  this  defendant  was  not  open  for  busi- 
ness ;  that  the  twenty-fifth  day  of  December,  being  Sunday, 
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the  said  twenty-sixth  day  of  December  was  generally  observed 
as  Christmas  day,  and  as  a  holiday,  and  the  banks,  insurance 
offices,  offices  of  brokers  and  the  stores  of  merchants  were 
closed,  and  no  business,  was  transacted  on  that  day,  and  the 
office  of  this  defendant  was  closed  for  business  on  that  day, 
and  neither  the  secretary  of  this  defendant^  nor  any  of  its 
clerks,  nor  any  of  its  directors,  were  at  its  office ;  but  its  Presi- 
dent, George  H.  Folger,  went  to  its  office  for  a  few  minutes, 
but  not  on  the  business  of  this  defendant,  and  while  he  was 
there,  Mr.  Storey  again  called,  and  again  presented  the  appli- 
cation for  reinsurance  aforesaid,  and  said  he  was  willing  to 
give  3^  per  cent  for  six  months  for  said  reinsurance,  and  the 
figure.  ^  ^ '  was  then  added  to  the  figure  ^  3 '  by  him ;  that  said 
Folger  assented  to  the  terms  in  said  paper  contained,  but 
informed  said  Storey  that  no  business  was  done  at  this  de- 
fendant's office  on  that  day,  and  that  the  n^xt  day  he  would 
aUend  to  Uj  and  said  Folger  thereupon  took  said  paper  from 
said  Storey,  and  retained  the  same  in  the  office  of  this  defend- 
ant 

'^  This  defendant  denies  that  any  contract  for  reinsurance 
was  entered  into  between  this  defendant  and  the  said  com- 
plainant" 

To  a  special  interrogatory  in  the  bill  the  defendants  fur- 
ther answer :  ^^  That  its  President  did  assent  to  the  terms  and 
provisions  in  said  paper,  as  the  terms  and  provisions  of  a  re- 
insurance to  be  completed  and  executed  by  this  defendant,  by 
the  making  and  execution  of  a  policy  in  due  form  according 
to  the  requisitions  of  the  laws  of  Massachusetts  and  the  by- 
laws of  this  defendant,  but  they  were  not  assented  to  as  a 
present  insurance." 

An  answer  to  a  bill  in  equity  is  to  be  considered  in  two 
aspects,  —  as  pleading  and  as  evidence.  Viewed  as  pleading, 
its  admissions  are  conclusively  binding  on  the  defendants. 
And  if  their  language  is  so  ambiguous  as  to  be  fairly  suscep- 
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tible  of  two  meanings,  that  interpretation  is  to  be  pat  upon 
them  which  is  least  favorable  to  the  respondents. 

Turning  to  the  first  passage  above  cited  from  the  answer, 
I  find  it  admitted,  that,  on  Saturday,  Mr.  Story  had  been 
informed  by  the  President  that  the  defendants  were  then  will- 
ing to  take  the  risk  at  three  and  one  half  per  cent,  for  six 
months,  which  Mr.  Storey  then  declined;  that  on  Monday  be 
again  presented  the  application  for  reinsurance,  said  he  was 
willing  to  give  three  and  one-half  per  cent,  added  ^^  ^"  to  the 
"  3  "  which  was  on  the  paper,  and  the  President  assented  to 
the  terms  contained  in  the  paper,  but  informed  Mr.  Storey 
that  no  business  was  done  at  the  office  on  that  day,  thai  an 
the  next  day  he  would  attend  to  it,  and  thereupon  the  President 
took  the  paper  from  Mr.  Storey,  w^ho  departed,  leaving  it  in 
his  possession. 

Taking  this  to  be  a  precise  and  full  statement  of  what  then 
occurred  between  the  parties,  the  first  inquiry  is,  what  had 
Mr.  Storey  a  right  to  understand  was  meant  by  the  President, 
when  he  informed  Mr.  Storey  that  ''  no  business  was  done  in 
the  office  on  that  day,  and  the  next  day,  he  would  attend  to 
it?"  Attend  to  what?  To  receiving  and  assenting  to  the 
proposal  for  insurance?  I  think  this  is  not  the  fair  meaning, 
and  that  Mr.  Storey  had  a  just  right  to  understand  it  other- 
wise ;  for  the  proposal  was,  in  fact,  then  and  there  received 
and  then  and  there  assented  to.  Having  already  received 
and  assented  to  the  proposal,  when  he  spoke  of  not  doing 
business  on  that  day,  and  of  attending  to  it  the  next  day,  I 
consider  the  effect  of  what  he  said  was,  not  that  he  would  do 
on  the  next  day  what  he  had  just  before  done ;  but  something 
which  remained  to  be  done;  and  that  what  was  to  be  attended 
to  on  the  next  day,  was  not  something  already  attended  to 
and  completed,  and  which,  if  attended  to  on  the  next  day, 
would  only  be  a  repetition  of  what  had  been  done,  but  some- 
thing which  was  to  follow  thereon,  and  complete  the  trausac- 
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tiofi.  Having  already  received  and  assented  to  the  proposal, 
what  was  to  be  attended  to  on  the  next  day,  was  an  accepted 
proposal,  and  what  was  postponed  was  the  necessary  action 
on  an  accepted  proposal.  Such,  I  think,  is  the  just  import  of 
what  is  here  stated,  and  that  Mr.  Storey  had  a  right  so  to 
understand  it ;  and  if  the  President  intended  Mr.  Storey  should 
not  so  understand  it-,  he  was  bound  to  apprise  him,  that, 
although  he  assented  to  his  proposal,  he  must  not  consider 
that  any  such  assent  had  been  given,  but  must  return  the 
next  day  and  renew  it  It  is  not  suggested  in  the  answer 
that  any  such  intimation  was  given,  or  even  that  it  was  ex- 
pected by  the  President  that  the  proposal  would  be  again 
made,  or,  that  it  being  left  with  him  as  a  continuing  proposal, 
be  was  on  the  next  day  to  take  it  up,  as  one  not  yet  assented 
to,  and  then  decide  whether  he  would  assent  to  it  or  not. 

Nor  is  there  the  least  ambiguity,  taking  into  view  the  pas- 
sage secondly  above  cited  from  the  answer,  as  to  what  was 
actually  intended  by  the  President's  assent  to  the  proposal. 
For,  in  answer  to  the  ninth  interrogatory  in  the  bill,  it  is  there 
admitted,  "•  that  the  President  did  assent  to  the  terms  and  pro- 
visions in  said  paper,  as  the  terms  and  provisions  of  a  re- 
insurance, to  be  completed  and  executed  by  this  defendant, 
by  the  making  and  execution  of  a  policy  in  due  form  accord- 
ing to  the  requisitions  of  the  laws  of  Massachusetts  and  the 
by-laws  of  this  defendant" 

Now  let  us  suppose  that  these  words  had  been  written  on 
the  proposal,  and  that  there  had  been  added  thereto,  ^  but  no 
business  is  done  at  the  office  this  day,  and  to-morrow  it  will 
be  attended  to,"  and  that  the  President  had  signed  his  name 
to  this  writing,  I  could  have  no  hesitetion  in  saying  that  this 
amounted  to  a  promise  on  the  part  of  the  company  to  issue  a 
policy  in  conformity  with  the  proposal;  and  that  what  the 
parties  had  agreed  to  defer,  was  not  their  action  on  a  mere 
proposal,  but  their  further  action  on  a  proposal  accepted. 
That  having,  in  plain  language,  made  a  contract  for  a  policy. 
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and  fixed  all  its  necessary  terois  and  conditions,  including  the 
premium  to  be  paid,  the  draft  and  signatures  of  tbe  policy 
and  the  delivery  thereof  were  to  be  deferred  till  tbe  next  day. 
It  is  true  these  words  are  not  found  on  the  paper.  But  tbey 
are  found  in  the  answer ;  and  they  evidence  what  was  done, 
in  a  manner  as  conclusive,  as  if  written  on  tbe  proposal  itad^ 
or  on  another  paper  referring  to  and  identifying  the  proposal 
Tbey  are  written  on  another  pa|>er,  which  refers  to  and  identi- 
fies the  proposal,  and  that  paper  is  under  the  seal  of  tbe  cor- 
poration, and  is  part  of  the  record  of  this  case.  It  is  true  the 
answer,  in  terms,  denies  ''  that  any  contract  for  reinsurance 
was  entered  into  between  this  defendant  and  the  complain- 
ant."  But  whether  what  was,  in  fact  done,  amounted  to  a 
contract  for  reinsurance,  is  a  question  of  law. 

This  answer  undertakes  to  state  what  was  done  and  aaid 
between  the  parties.  It  adds  a  denial  that  any  contract  was 
entered  into.  I  cannot  treat  this  general  denial  as  importing 
or  including. any  other  matter  of  fact  than  those  stat^.  If 
such  existed,  it  should  have  been  added  to  the  statement  of 
what  was  done  and  said.  I  construe  it  as  intended  to  put  in 
issue  the  legal  question,  whether  the  facts  stated  will  enable 
the  Court  to  say  a  contract  was  made. 

The  answer  also  subjoins,  to  the  admission  of  the  Presi- 
dent's assent,  a  denial  that  the  terms  of  the  proposal  w^re 
assented  to  '^  as  a  present  insurance."  Here,  also,  it  is  not 
made  to  appear  that  any  matter  of  fact  is  intended  to  be 
denied,  or  that  it  is  meant  to  assert  that  tbe  President,  when 
he  assented  to  the  proposal,  qualified  his  assent  by  a  declara- 
tion that  the  terms  were  not  assented  to  as  a  present  insur- 
ance. Nor  is  there  the  least  reason  to  suppose  from  any  other 
part  of  the  answer,  or  from  any  evidence  in  the  cause,  that 
any  such  qualification  was,  in  point  of  fact,  made.  But  pass- 
ing over  these  considerations,  and  allowing  to  the  denial  the 
fullest  extent  that  can  be  claimed  for  it,  it  does  not  conflict 
with  the  conclusion  that  a  contract  for  a  policy  was  made. 
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There  can  be  no  pretence  that  a  then  present  insurance  was 
effected.  All  that  is  claimed  by  the  bill  is,  that  the  parties 
contracted  for  a  policy,  which  was  subsequently  to  be  issued. 
The  insurance  was  not  to  be  actually  effected  until  the  policy 
should  be  issued.  Whether,  when  issued,  it  would  relate 
back  so  as  to  cover  risks  exhibiting  on  the  26th  of  December, 
would  depend  on  the  stipulations  of  the  policy.  Ini;his  case 
the  proposal  was  for  reinsurance  from  Deceiiiber  34th,  at 
noon.  The  risks  then  commencing,  the  defendants  agreed, 
that  by  a  policy  to  be  afterwards  issued,  they  would  assume^ 
In  entire  accordance  with  all  this,  is  the  denial  that  insurance 
was  in  fact  made  on  the  29th ;  for  it  was  then  only  agreed  to 
be  made.  And  it  is  only  in  this  way  that  the  answer  can  be 
relieved  from  a  charge  of  inconsistency.  To  say,  in  the  same 
sentence,  that  on  the  26th,  the  defendants  assented  to  the  pro- 
posal to  take  the  usual  risks  on  the  Great  Republic  from  the 
24th,  at  noon,  for  a  period  of  six  months,  in  consideration  of  a 
premium  of  three  and  one  half  per  cent,  and  that  the  defend- 
ants were  to  execute  on  their  part,  by  issuing  a  policy  accord- 
ingly, but  that  they  did  not  agree  to  make  insurance  covering 
the  risks  existing  on  the  26th  of  December,  would  be  a  plain 
contradiction  in  terms.  In  my  opinion,. the  answer  cannot  be 
allowed  to  have  such  effect. 

I  have  not  been  unmindful  of  the  grounds  relied  on.  by  the 
defendants,  and  I  will  state  briefly  the  views  I  entertain  of 
the  principal  of  those  grounds. 

It  was  urged,  that  if  Mr.  Storey  had  believed  that  a  con- 
tract was* made,  he  would  have  signed  the  proposal  and  in- 
sisted on  the  signature  of  the  President;,  and  if  the  President 
had  understood  that  be  was  making  a.  contract,  he  would 
have  put  his  name  to  the  paper.  As  respects  Mr.  Storey, 
he  testifies  that,  though  be  bad  effected  upwards  of  three 
hundred  reinsurances  for  the  complainants  during  the  three 
years  then  last  past,  he  had  scarcely  ever  signed. a  proposal; 
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and  that  only  one,  or  perhaps  two,  of  the  Presidents  of  ten 
different  insurance  companies,  with  whom  he  had  transacted 
this  business,  ever  signed  an  application  for  insurance  wbeo 
accepted.  With  the  respondents  he  bad  done  no  basiness 
before  the  time  in  question. 

As  respects  the  President,  the  usage  stated  in  the  answer  is 
as  follows :  ''  That  it  is  the  usual  and  frequent  custom  of  this 
defendant's  office,  to  receive  written  or  printed  applications  for 
insurance,  which  contain  the  subject-matter,  the  voyage,  the 
risks,  the  premium,  and  by  whom  insurance  is  proposed,  and 
for  whom  ;  which,  if  satisfactory,  are  assented  to  by  its  Presi- 
dent and  handed  to  the  clerk,  as  the  basis  for  filling  up  a 
blank  policy  to  be  executed  in  proper  form  according  to  law; 
that  upon  the  execution  of  the  policy-and  the  making  of  the 
premium  note  agreed  on,  the  insurance  is  complete ;  but  that 
until  the  filling  up  and  execution  of  the  policy  by  the  proper 
officers,  no  insurance  is  complete  or  binding  upon  this  defend- 
ant ;  —  but  when  similar  agreements  have  been  made  as  to 
the  terms  of  insurance,  and  when  time  is  required  for  filling 
up  the  policies,  if  the  applicant  desires  the  insurance  to  com- 
mence immediately,  the  application  is  signed  by  this  defend- 
ant's President,  and  the  insurance  is  considered  to  take  effect 
immediately ;  and  this  defendant  says  it  is  usual  and  frequent 
after  such  a  contract  of  insurance  as  the  last .  described  has 
been  entered  into,  to  take  time  to  fill  up  and  execute  the 
policy." 

This  is  not  supported  by  any  evidence.  All  that  relates  to 
it  is  found  in  the  answer  of  the  President  to  the  twenty-sixth 
interrogatory.  To  the  twenty-sixth  he  says :  "  The  only  cus- 
tom I  know  of  obtaining  in  Boston,  in  regard  to  the  binding 
nature  of  unsigned  applications  is,  the  executing  and  deliver- 
ing of  the  policy  itself ;  and  while  they  remain  in  the  posses- 
sion of  the  office,  any  Alteration  may  be  made  therein.  This 
is  where  no  agreement  for  insurance  has  been  mutually 
signed." 
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Bat  if  the  usage  existed  precisely  as  stated  in  the  answer, 
it  would  not  prove^  that  a  binding  contract  for  a  policy  was 
not  made,  when  the  proposal  was  made  and  accepted.  It  is 
true,  it  might  only  amount  to  a  contract  to  issue  a  policy  on 
the  next  day,  and  the  risks  might  attach  only  on  the  date  of 
the  policy ;  and  if  so,  in  effect,  it  would  not  be  a  present  in- 
surance or  an  agreement  to  make  one.  But  no  usage  can  be 
effectual,  to  render  void  an  express  contract  for  a  valuable  .con- 
sideration. And  assuming,  what  I  shall  presently  consider 
that  a  parol  contract  for  a  policy  is  valid  in  law,  I  do  not  per- 
ceive what  effect  could  be  allowed  to  the  usage  stated  in  the 
answer,  beyond  this:  that  unless  there  be  an  express  stipula- 
tion that  the  risk  is  to  begin  at  some  particular  time,  it  is  to 
begin  at  the  date  of  the  policy.  Here  there  was  an  express 
stipulation!  But  it  is  not  necessary  to  determine  any  thing  on 
this  point ;  because  the  defendants  rely  on  this  usage  only  to 
show  that  the  President  did  not  intend  to  make  a  binding  con- 
tract But  parties  to  such  a  isransaction  must  be  conclusively 
presumed  to  intend  to  do  what  they  actually  do,  and  when 
th^  answer  admits,  that  the  President  accepted  the  proposal, 
and  does  not  assert  that  he  did  or  said  any  thing  which  was 
sufficient  to  prevent  such  acceptance  from  amounting  to  a 
contract,  no  further  inquiry  as  to  his  intention  is  necessary  or 
proper. 

The  question  is  proposed  to  the  President,  on  cross-exam- 
ination :  seventh  —  Whether  or  not,  on  the  26th  of  December, 
you  said  to  Storey  that  no  insurance  would  be  considered  as 
made,  until  the  policy  or  some  other  instrument  should  be 
signed  by  the  officers  of  the  defendants?  To  the  seventh 
cross-interrogatory,  he  says:  I  don't  recollect  to  have  so 
stated. 

The  view  I  have  taken  of  the  answer  dispenses  with  the 
necessity  of  an  examination  of  the  evidence.  As  I  have  al- 
ready stated,  the  defendants  are  bound  by  that  answer.  But 
a  careful  examination  of  the  evidence  has  strengthened  the 
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conclusions  formed  from  the  answer ;  and  the  restdt  at  which 
I  have  arrived  upon  this  part  of  the  case  is,  that  a  concluded 
parol  agreement  for  a  policy,  in  conformity  with  the  proposal, 
was  made  on  the  26th  of  December.  It  remains  to  inquire 
whether  such  an  agreement  can  be  enforced  by  a  Court  of 
Equity.  That  the  Court  should  be  cautious  in  the  exercise 
of  such  a  power,  I  have  no  doubt.  Specific  performance  is 
nev^r  decreed  while  reasonable  doubt  hangs  over  the  trans- 
action. And  especially  should  this  rule  be  observed,  where 
the  right  of  the  complainant  rests  upon  an  alleged  oral  agree- 
ment. But  where  the  proposal  is  in  writing,  and  contains  all 
the  necessary  terms  of  the  bargain  ;  and  Where,  as  here,  it  is 
admitted  by  the  answer,  that  the  proposal  was  made  and 
accepted,  the  absence  of  the  signatune  of  the  President  is  a 
formal  defect  merely.  The  admission  in  the  answer  that  he 
actually  assented  to  the  proposal,  is  as  satisfactory  evidence 
of  his  assent,  as  would  be  afforded  by  his  signature  to  the 
paper.  Unless,  therefore,  there  is  some  technical  rule  of  law, 
which  requires  his  signature,  its  absence  is  not  important  in 
this  case.  It  was  at  one  time  much  questioned  whether  the 
complainant  was  not  entitled  to  the  specific  performance  of  a 
contract  which  a  statute  required  to  be  in  writing,  and  signed 
by  the  party  charged,  if  the  defendant  confessed  an  oral  con- 
tract It  is  now  settled,  that  he  is  not,  if  the  defendant  insists 
on  the  defence  given  by  the  statute.  MiL  PL  by  Jeremy,  266- 
268;  Story's  Eq.  PI.  §  763,  and  notes.  But  when  an  oral 
contract  is  confessed,  and  the  statute  not  insisted  on,  specific 
performance  is  decreed ;  d  fortiori^  where  there  is  no  statute 
requirement,  and  where  the  diiSiculty  is  only  in  making  such 
proof,  as  satifies  the  conscience  of  the  Court. 

It  is  insisted  however,  that  the  contract  now  in  question  is 
required,  both  by  the  law  merchant  and  the  statute  law  of 
Massachusetts,  to  be  in  writing.  The  defendant's  counsel  has, 
in  his  learned  argument,  adduced  abundant  authority  to  show, 
that  in  practice,  insurance  is  always  made  by  a  written  con- 
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tract,  denominated  a  policy,  and  that,  by  many  commercial 
codes,  it  is  expressly  required,  that  the  contract  of  the  insurer 
shaU  be  in  writing.  And  he  refers  to  Mr.  Phillips's  and  Mr. 
Duer's  treatises  to  show,  that  they  consider  that  an  oral  contract 
for  a  policy  is  not  bindilig.  But  the  question  whether  such  a 
contract  is  valid,  must  be  determined,  in  the  absence  of  any 
statute,  by  the  common  law;  and  I  am  not  aware  of  any 
grounds  upon  w'hich  it  can  be  maintained,  that  the  common 
law  requires  a  contract  for  a  policy  of  insurance  to  be  in  writ- 
ing. It  is  not  sufficient  to  say  that  by  the  law  merchant  the 
insurance  must  be  effected  by  a  written  policy.  By  the  law 
merchant  a  foreign  bill  of  exchange  must  be  in  writing ;  but  I 
do  not  doubt  that  an  action  will  lie  on  an  oral  promise,  for  a 
valuable  consideration,  to  deliver  one  in  payment  for  money 
lent.  So  a  bond  must  be  in  writing,  and  under  seal ;  but  a 
contract  to  deliver  a  bond  is  not  required  by  the  common  law 
to  be  in  writing.  Land  can  only  be  conveyed  by  a  deed,  but 
a  parol  contract  for  .a  deed  of  land  was  undoubtedly  valid  at 
the  common  law,  and,  as  we  have  seen,  is  enforced  now,  in 
equity,  when  the  statute  of  frauds  is  not  insisted  on. 

The  maritime  law  of  all  commercial  countries  requires  the 
title  to  vessels  to  be  evidenced  by  written  documents.  But 
an  oral  contract  of  sale  of  a  vessel,  if  delivery  be  made,  or  the 
price  paid,  transfers  the  title.  And  an  execu^ry  contract  to 
convey,  can  undoubtedly  be  enforced,  if  the  statute  of  frauds 
is  complied  with. 

In  Massachusetts,  a  corporation  can  make  insurance  only  by 
a  policy  in  writing,  signed  by  its  President,  and  countersigned 
by  its  secretary.  But  there  is  no  statute  of  frauds  which  includes 
contracts  for  policies.  It  was  forcibly  urged,  that  as  the  stat- 
ute of  Massachusetts  requires  policies  to  be  signed  by  the 
President,  and  countersigned  by  the  secretary  of  the  corpo- 
ration, it  cannot  be  supposed  that  the  legislature  intended  that 
an  oral  contract  for  a  policy  should  bind  the  company.    But 
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it  was  decided  by  the  Sapreme  Coart  of  Massachosetts  in  N, 
K  Insurance  Co.  v,  De  Wolf^  8  Pick.  56,  that  this  provision, 
in  an  Act  incorporating  an  insurance  com|>any,  applied  only 
to  the  mode  of  making  a  policy,  and  did  not  apply  to  a  con- 
tract by  the  company  to  pay  the  amount  of  a  loss  to  an 
assignee  of  a  policy.  Indeed  the  usage  of  the  defendants,  and 
so  far  as  appears  of  all  pther  insurance  companies  bere^  is  to 
treat  this  statute  provision  as  inapplicable  to  contracts  for  pot 
icies ;  for  such  contracts  are  never  countersigned-  by  secretaries 
of  the  company.  The  requirement  of  the  signature  of  the 
President  and  secretary  is  limited  to  the  policy.  *  There  may 
be  strong  reasons  for  extending  it  to  contracts  for  a  policy; 
but  it  not  having  been  so  extended,  I  have  no  right  to  msike  a 
statute  of  frauds  for  the  (3ise.  In  Sandford  v.  The  Trust  Fbrt 
Insurance  Company^  11  Paige,  547,  the  Chancellor  did  not  find 
it  qecessary  to  decide  this  question,  but  he  intimated  an  opin- 
ion that  he  should  have  held  a  parol  contract  for  insurance 
valid,  if  one  had  been  proved.  In  Hamilton  v.  The  Lycoming 
Insurance  Company^  5  Barr,  339,  the  Supreme  Court  of  Penn- 
sylvania held  an  oral  contract  for  insurance  to  be  binding  on 
the  insurers.  This  seems  to  me  to  be  in  conformity  with  the 
common  law,  and  I  find  nothing  in  any  statute  of  the  State  of 
Massachusetts  to  conflist  with  it 

The  results  at  which  I  have  arrived,  are,  — 

1.  That  the  answer  admits,  that  the  complainants  through 
their  agent,  made  a  proposal  in  writing  for  insurance,  which 
contained  all  the  necessary  terms  of  a  valid  contract  for  a 
policy ;  and  that  the  defendants  accepted  this  proposal. 

2.  That  this  acceptance  made  a  legal  contract  between  the 
parties,  which  it  is  the  duty  of  the  Court  to  order  to  be  spe- 
cifically performed. 

3.  That  as  it  is  admitted,  that  the  complainants  would  have 
a  good  cause  of  action  at  law  upgn  a  policy,  if  issued  in  pu^ 
suance  of  the  contract,  there  should  be  decreed  to  them  in 
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this  salt,  what  they  would  be  entitled  to  recover,  if  a  policy 
were  issued  and  that  which  was  agreed  to  be  done  were 
actually  done. 

Let  a  decree  be  drawn  up  to  this  effect. 

Goodrich^  for  the  complainants. 

Choate  and  Jewellj  contra. 
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John  Wbight  vs.  Theodore  Schroeder. 

I 

In  an  action  of  slander,  the  plaintiff  cannot  offer  evidence  of  his  general  good  diar- 
acter,  to  disprove  the  truth  of  the  words,  nor  to  support  his  own  character,  until  it 
is  atta<^ed  by  the  defendant.  The  defendant  may  attack  the  general  character  of 
the  pliuntiff  in  respect  to  the  subject-matter  of  the  charge,  in  order  to  reduce  the 
damages.       * 

Where  the  nature  of  the  chaige  is  such,  that  the  evidence  given  by  the  defendant,  in 
support  of  the  plea  of  justification,  though  insufficient  to  prove  that,  has,  if  be- 
lieved in  part  or  in  whole,  a  legitimate  tendency  to  affect  the  general  character 
of  the  plaintiff",  on  the  subject  of  the  chaige,  he  may  reply  by  evidence  of  general 
good  character  in  that  particular. 

This  was  an  action  on  the  case  for  slanderous  words  spoken 
of  the  plaintiff  in  bis  trade  as  fi  master'  calico-printer  and 
manager  of  print  works.    It  was  alleged  in  the  declaration, 
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that  the  plaintiff,  being  a  master  calico-printer  and  manager  of 
print  works,  and  having  ever  sustained  a  good  reputation  in. 
that  trade ;  and  never  having  been  guilty  or  suspected  to  be 
guilty  of  the  vice  of  drunkenness,  and  having  earned  and  re- 
ceived large  compensation  in  his  said  trade,  was  employed  by 
the  defendant,  as  the  manager  of  his  print  works ;  and  while 
so  employed,  the  defendant,  speaking  of  him  in  reference  to 
bis  said  employment,  said,  ^  he  has  been  drunk  on  the  works 
often,  and  he  was  drunk  on  the  day  of  the  reference "  — 
innuendo,  that  the  plaintiff  had  been  often  drunk  while  engaged 
in  his  occupation  of  manager  of  the  defendant's  print  works, 
and  particularly  on  the  day  when  a  certain  arbitration  was 
bad,  &C.  The  defendant  justified,  by  a  plea  of  the  truth  of 
the  words  alleged. 

At  the  trial,  the  defendant  gave  evidence  tending  to  show, 
that  the  plaintiff  had  been  intoxicated  on  many  different  days, 
while  at  the  print  works ;  and  he  offered  evidence  to  prove, 
that  he  kept  and  drank  ardent  spirits  at  his-  lodgings  and  else- 
where, and  also  of  the  effects  produced  on  him  by  so  doing  at 
his  boarding-house  and  other  places  off  the  works.  This  last 
species  of  evidence  was  admitted  by  the  Court  as  tending  to 
prove  the  charge,  circumstantially. 

In  reply,  the  plaintiff  offered  evidence  of  his  good  general 
reputation  for  temperate  habits,  prior  to  and  at  the  time  when 
the  words  complained  of  were  spoken.  This  was  objected  to 
by  the  defendant,  but  admitted  by  the  District  Judge,  who  pre- 
sided at  the  trial,  not  ^s  bearing  on  the  question  of  the  truth  of 
the  words,  but  as  having  some  legitimate  tendency  to  affect  the 
damages.  The  jury  having  found  for  the  plaintiff,  the  defend- 
ant moved  for  a  new  trial,  assigning  as  cause,  the  admission  of 
this  evidence  of  general  reputation. 

Curtis,  J.  Many  apparently  conflicting  decisions  have 
been  made,  concerning  the  admissibility  of  evidence  of  gen- 
eral reputation  in  actions  like  this.      Generally,  they  can  be 
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reconciled  with  each  other  and  with  what  I  conceive  to  be  the 
true  rules  on  the  subject,  by  attending  to  the  party  by  whom, 
and  the  purpose  for  which,  the  evidence  was  ofikred.  Though, 
undoubtedly,  some  conflict  will  still  remain. 

1.  In  my  opinion,  this  species  of  evidence  is  not  admissible, 
when  offered  by  the  plaintiff  in  answer  to  evidence  of  the  de« 
fendant  tending  to  prove  the  truth  of  the  words.  It  has  not  a 
legitimate  tendency  to  disprove  the  truth  of  the  charge  made 
by  the  defendant  Mathews  v.  Huntleyj  9  N.  H.  R.  146,  and 
the  cases  there  cited. 

2.  The  defendant  may  offer  such  evidence  to  reduce  the 
damages ;  because  the  degree  of  injury  sustained  by  the  plain- 
tiff, depends  upon  the  reputation,  in  respect  to  the  matter  of 
the  charge,  which  he  possessed,  at  the  time  the  words  com- 
plained  of  were  spoken.  If  that  was  generally  bad,  be  Wto 
not  injured  by  th^  slander  to  the  same  extent  as  he  would 
have  been  if  it  had  been  good.  It  is  proper  therefore  for 
the  jury,  to  take  into  consideration  the  general  reputation  of 
the  plaintiff,  upon .  the  point  of  the  charge ;  and  if  so,  it  is 
proper  for  them  to  be  informed  concerning  that  general  repu- 
tation by  evidence.  In  Slone  v.  Vameyj  7  Met  86,  many  of 
the  cases  are  reviewed,  and  a  result,  satisfactory  to  my  mind, 
arrived  at  The  American  cases  are  collected  in  1  Hare  & 
Wall,  Am.  Lead.  Cas.  198. 

3.  At  first  view,  it  might  seem  to  follow,  that  this  would 
warrant  the  introduction  by  the  plaintiff  of  evidence  of  his 
previous  good  character  in  chief,  before  any  attack  on  his 
character ;  and  so  are  some  of  the  authorities.  See  1  Hare  & 
Wall,  Am.  Lead.  Cas.  207 ;  2  Gieenl.  Ev.  §§  275,  424.  But  I 
think  the  better  rule  is,  that  the  plaintiff  must  rest  on  the  pre- 
sumption of  good  character,  which  the  law  makes,  until  evi- 
dence touching  it  is  offered  by  the  defendant  See  the  cases 
collected  in  1  Hare  &  Wall,  Am.  Lead.  Cas.  208,  and  cited  by 
Dewey,  J.,  in  7  Mete.  86. 

4.  The  remaining  inquiry,  upon  which  the  decision  of  this 
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motion  depends  is,  whether  the  general  good  character  of  the 
plaintiff  for  temperance  had  been  so  attacked  by  the  defend- 
antf  that  he  was  properly  allowed  to  support  it,  by  evidence 
that  before  and  at  the  time  of  the  speaking  of  the  words 
complained  of,  his  general  reputation  for  temperance  was 
good. 

The  charge  was,  that  the  plaintiff  had  been  drunk  on  the 
works  often,  and  that  he  was  drunk  on  the  day  of  the  refer- 
ence. In  support  of  this  charge,  the  defendant  had  been 
allowed  to  offer  evidence,  tending  to  prove  the  intoxication  of 
the  plaintiff  on  many  days  at  the  print  works,  and  while 
engaged  in  his  trade  as  their  manager;  that  is,  while  on  the 
works.  And  also,  that  before  coming  to  and  after  leaving  the 
works,  on  many  different  days,  he  was  intoxicated.  And 
also,  that  he  kept  at  his  boarding-house  ardent  spirits  of  dif- 
ferent kinds.  And  the  instances  spoken  to  by  the  witnesses, 
occurred  during  a  period  of  about  four  months,  before  the 
words  were  spoken. 

Now,  it  is  apparent,  the  jury  might  come  to  the  conclusion, 
that  though  the  defendant  had  failed  to  prove  that  the  plain- 
tiff bad  been  often  intoxicated  on  the  workSj  and  so  some 
damages  must  be  found  for  the  plaintiff,  yet  enough  had 
been  proved  to  satisfy  them  that  the  plaintiff's  reputation,  as 
a  manager  of  print  works,  could  not  be  good,  and  so,  that  the 
degree  of  injury  inflicted  on  the  plaintiff  being  small,  should 
be  compensated  by  small  damages.  Upon  this  state  of  the 
evidence,  I  think  counsel  would  have  been  warranted  in  so 
arguing  to  the  jury. 

.  This  was  a  peculiar  case.  Ordinarily,  if  the  evidence  given 
in  support  of  the  plea  of  justification  fails  to  prove  that,  it 
fails  to  prove  any  thing  material.  But  here  it  was  otherwise. 
And  my  opinion  is,  that  though  no  direct  evidence  of  gen- 
eral bad  character  be  offered  by  the  defendant,  if  the  proof 
he  does  offer  may  be.  insufficient,  in  the  opinion  of  the  jury,  to 
sustain  the  charge,  and  still  have  a  legitimate  tendency  to 
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prove  the  general  character  of  the  plaintiff  bad  in  the  particn- 
lar  in  question,  and  so  to  reduce  the  damages,  the  plaintiff 
may  encounter  it  by  proof  of  good  general  character  in  that 
particular.  It  may  sometimes  be  difficult  to  draw  the  line  of 
distinction,  and  say  on  which  side  of  it,  a  particular  case  falls; 
but  the  same  difficulty  may  exist  in  any  case,  where  the  judge 
is  required  to  determine,  whether  there  is  any  evidence  having 
a  legitimate  tendency  to  prove  a  matter  in  issue.  Yet  this  is 
always  a  question  of  law.  Greenleaf  v.  Birtkj  9  Pet  292; 
Bank  of  U.  S.  v.  Corcoran,  2  lb.  121. 

Where  evidence  has  been  given,  either  on  cross-examina- 
tion or  otherwise,  which  tends  to  impeach  the  general  charac- 
ter of  a  witness  for  truth,  it  is  allowable  to  support  his  credi- 
bility by  evidence  of  general  good  character,  though  no  wit- 
ness has  been  called  to  speak  to  his  general  bad  character. 
1  Greenl.  on  Ev.  §  469 ;  3  Stark.  Ev.  1757 ;  4  PhU.  Ev.  763, 
(Cow.  &  HilPs  note).  A  proper  qualification  is  made  in  Bms- 
sell  V.  Coffinj  8  Pick.  154,  that  the  evidence,  on  the  cross- 
examination,  must  not  only  tend  to  affect  the  credibility  of 
the  witness  in  the  particular  case,  but  must  touch  his  general 
character.  And  so  in  actions  of  slander,  the  evidence  given 
by  the  defendant  must  have  a  legitimate  tendency  to  affect 
the  general  character  of  the  plaintiff,  in  reference  to  the  sub- 
ject-matter of  the  charge  for  which  damages  are  demanded. 

The  District  Judge,  who  presided  at  the  trial,  concurs  in 
this  opinion. 

The  motion  for  a  new  trial  is  overruled. 

Jenckes  and  Cdzzens,  for  the  motion. 

Hazard  and  Blake,  contra. 
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James  Sabgent  et  aL  vs.  Joseph  D.  Seagrave. 

Though  Btrictly  speaking,  there  can  be  no  possession  of  the  exclasiTe  right  to  an  in- 
vention, until  the  letters-patent  thereibr  are  granted,  yet  nnder  onr  patent  laws, 
the  inventor  maj  make  and  sell,  and  the  public  may  acquiesce  in  his  claim  of 
r^ht,  for  two  years  before  his  application  for  letters-patent ;  and  such  acquies- 
cence may  be  entitled  to  weight,  in  considering  his  title  to  a  preliminary  injunc- 
tion. 

To  make  tk  prima  fade  title,  without  a  judgment  at  law,  the  patentee  must  have  had 
8Qch  an  exclusiye  possession  with  the  acquiescence  of  the  public,  as  lays  a  reafion- 
able  foundatio|^  for  the  presumption  of  the  vaiidity  of  his  patent.  No  precise 
length  of  time  can  be  prescribed,  during  which  the  possession  must  have  contin- 
ued. It  depends  on  the  extent  as  well  as  the  duration  of  the  use  or  sales  of  the 
patentee,  the  degree  of  utility  of  the  invention,  the  number  of  persons  whose  in- 
terest it  is,  to  question  the  exclusive  right,  and  the  completeness  of  the  acquies- 
cence in  it. 

An  unsuccessful  attempt  to  interrupt  the  patentee's  possession,  strengthens  the  pre- 
sumption in  his  favor. 

Where  sufficient  possession  is  made  out,  a  doubt  as  to  the  validity  of  the  patent 
will  not  necessarily  prevent  an  injunction.  The  Court  will  look  to  the  circum- 
stances, and  the  comparative  inconvenience  or  loss  to  be  occasioned  by  granting 
or  withholding  it. 

This  was  an  application  foir  a  preliminary  injunction,  be- 
fore a  trial  at  law,  to  protect  the  exclusive  right  of  the  com- 
plainants under  letters-patent  for  an  improvement  in  a  ma- 
chine for  paring  apples,  and  other  vegetables.  The  letters- 
patent  bore  date  on  the  fourth  day  of  October,  1853,  and  this 
motion* was  heard  on  the  day  of  November,  1855. 

The  bill  alleged,  and  the  affidavits  showed  a  claim  and  exer- 
cise of  the  exclusive  inchoate  right,  before  the.  date  of  the  let- 
ters-patent for  nearly  two  years  before  the  date  of  the  patent^ 
as  well  as  subsequent  to  their  date,  in  the  manner  and  to  the 
extent  stated  in  the  opinion  of  the  Court 

CuKTis,  J.    This  is  a  motion  for  a  preliminary  injunction  to 
restrain  the  defendant  from  violating  the  exclusive  right  of* 
VOL.  n.  47 
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the  complainants  to  make,  use,  and  sell  an  improvement  in  a 
machine  for  paring  frait  and  vegetables.  Under  a  former  de- 
cision of  this  Court,  Sargent  et  oL  v.  Lamed  et  aL^  ante,  p. 
340,  machines,  like  those  now  prodaced  and  admitted  to  have 
been  made  and  sold  by  this  defendant,  weje  held  to  infringe 
this  patent ;  and  no  question  on  that  point  is  made,  at  this 
time. 

No  answer  has  yet  been  filed,  but  the  validity  of  the  letters- 
patent  is  denied  by  an  affidavit  of  the  defendant  He  pro- 
duces several  machines,  in  respect  to  which,  there  is  evidence 
that  they  existed  before  the  invention,  on  which  these  letters- 
patent  are  founded.  On  the  former  hearing  above  referred 
to,  I  had  occasion  to  examine  each  of  these  machines,  and  I 
then  arrived  at  the  conclusion,  that  it  was  so  far  doubtful 
whether  these,  or  either  of  them  embraced  the  complainants' 
improvement,  that  it  was  proper  the  defendant  should  have 
opportunity  to  try  that  question  by  a  jury,  before  a  perpetual 
injunction  should  go. 

I  do  not  state  here  the  precise  grounds  of  that  doubt,  be- 
cause I  am  not  willing  in  any  degree  to  prejudge  the  question 
the  jury  must  try,  and  I  prefer  to  reserve  my  views  till  tiie 
witnesses  shall  have  been  examined. 

But  I  will  indicate  generally,  that  though  I  thought  others 
had  approached  more  or  less  nearly  to  the  complainants'  in- 
vention, yet  I  was  not  satisfied,  that  his  improvement  had 
been  so  far  perfected,  and  reduced  to  practice  by  them,  or 
either  of  them,  that  the  ground  was  preoccupied. 

Still,  I  thought  a  more  full  investigation,  with  the  aid  of  a 
jury,  might  produce  that  result,  and  therefore,  that  it  was 
proper  to  allow  the  defendant,  if  he  should  so  elect,  to  make 
the  attempt  before  he  should  hefinaUy  enjoined. 

In  this  state  of  my  views  on  this  subject,  I  am  asked  to 
grant  a  temporary  injunction  until  the  right  can  be  tried  at 
law. 

The  ground  upon  which  the  plaintifis  rest  their  claim,  is 
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an  exclusive  possession  of  the  right,  and  the  acquiescence  of 
the  public  therein  since  the  issue  of  the  letters-patent,  a  peri- 
od of  about  two  years,  and  also  the  acquiescence  of  the  pub- 
lic in  their  claim  of  a  right  under  a  caveat,  for  about  two  years 
before  the  date  of  .the  patent. 

I  have  stated  the  position  in  this  form,  because  it  is  quite 
plain,  that,  strictly  speaking,  there  can  be  no  possession  of 
the  exclusive  right  before  the  date  of  the  patent ;  because  the 
patent  grants  that  right.  But  it  is  equally  clear,  that,  both 
before  and  since  the  Patent  Act  of  1839,  (5  Stat,  at  Large, 
353,)  an  inventor  might  exercise  a  claim  to  an  inchoate  right, 
which  was  capableof  being  perfected  into  a  complete  exclu- 
sive right,  by  obtaining  letters-patent;  and  that  the  public 
may  acquiesce  in  this  last-mentioned  claim.  Thus  before  the 
Act  of  1839,  the  inventor  might,  in  the  course  of  experimen- 
tal trials  of  his  invention,  bring  it  to  the  knowledge  of  the 
public,  and  at  the  .same  time  make  known,  that  he  was  about 
to  apply  for  a  patent,  to  secure  to  him  the  exclusive  right 
therein.  This  would  be  a  claim  to  such  inchoate  right  on  his 
part ;  and  if  no  one  should  construct  the  machine,  that  would 
be  evidence  of  an  acquiescence,  by  the  public,  in  his  claim. 

And  since  the  Act  of  1839,  he  may  sell  any  number  of  his 
machines  to  the  public,  during  any  period  less  than  two  years, 
accompanied  by  a  claim  to  the  inchoate  right,  sufficient  to 
show  an  intention  not  to  abandon  it  to  the  public.  This 
would  be  evidence  that  he  made  such  a  claim  ;  and  so  far  as 
the  public  should  purchase  of  him,  and  not  construct  them- 
selves, it  is  evidence  of  the  public  acquiescence  in  his  incho- 
ate right,  more  or  less  strong  according  to  the  number  of  in- 
stances of  such  sales,  and  the  importance  of  the  machine  to 
the  public. 

And,  although  this  is  evidence  of  claim  and  acquiescence 
only  in  the  inchoate  right,  and  not  in  the  completed  16gal 
right  upon  which  the  complainants  rely  here,  yet,  in  my  judg- 
ment, it  is  not  without  weight     In  Gapler  v.  Wilder^  10  How. 
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477,  it  was  held,  that  where  an  inventor  assigned  his  invention, 
and  then  took  letters-patent  in  bis  own  name,  the  legal  title 
ander  the  patent  ennred,  by  force  of  the  assignment,  to  the 
assignee.  Because  the  right  granted  by  the  patent  was  the 
same,  in  a  complete  state,  as  the  assignment  conveyed  in  an 
inchoate  state.  And  when  the  inventor  asserts  this  inchoate 
right,  and  the  public  acquiesces  in  it,  the  claim,  and  the  acqui- 
escence therein,  relate  to  the  same  right  afterwards  perfected 
by  the  patent.  Not  that  I  think  such  a  claim  and  acquies- 
cence would  alone  be  sufficient,  in  any  case  which  has  oc- 
curred to  me.  But  it  must  be  taken  along  with  the  other 
facts  respecting  possession,  and  may  have  a  tendency  to  fortify 
the  primd  fade  title  of  the  patentee. 

It  appears  that  during  the  period  which  elapsed  between 
the  invention,  and  the  date  of  the  patent,  the  complainants 
made  and  sold  about  11,000  of  these  machines;  and  that, 
since  that  date,  they  have  made  and  sold  105,000,  at  an  avei^ 
age  profit  of  about  thirty-five  cents  each ;  and  there  is  evidence 
tending  to  prove,  that  large  dealers  have  bought  of  the  com- 
plainants, great  numbers  of  these  machines,  paying  them  what 
was  considered  by  them  a  high  price,  having  reference  only  to 
the  labor  and  materials  necessary  to  build  them. 

Nor  is  there  any  evidence  of  such  an  interruption  of  the 
exclusive  possession  of  the  complainants,  as  has  any  tendency 
to  weaken  the  presumption  in  favor  of  their  title,  arising  from 
their  enjoyment,  and  the  acquiescence  of  the  public  therein. 

An  unsuccessful  attempt  to  interrupt  a  possession  strength- 
ens the  presumption  which  arises  from  it  It  tends  to  show 
that  persons  have  found  it  for  their  interest  to  question  the 
right,  that  they  have  questioned  it,  and  for  a  time  have  refused 
to  submit  to  it ;  but  on  inquiry  have  submitted.  Such  sub- 
mission is  the  most  persuasive  kind  of  acquiescence. 

There  ca^i  be  no  doubt  that  the  evidence  of  acquiescence  by 
the  public,  in  the  exclusive  enjoyment  of  this  right  by  the  com- 
plainants, is  ample,  provided  it  has  been  of  sufficient  duration 
In  point  of  time. 
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In  Foster  v.  Moore j  1  Curtis,  286, 1  had  occasion  to  consider 
a  similar  question,  and  came  to  the  conclusion  that  it  was  not 
possible  to  fix  any  term  of  years,  during  which  the  exclusive 
possession  must  have  continued;  but  that  each  case  must 
depend  on  its  own  circumstances.  Those  circumstances  being 
the  extent  of  the  use  or  sales  by  the  patentee,  the  degree  of 
utility  of  the  invention,  and  the  number  of  persons  whose  busi- 
ness is  affected  by  it,  and  who  are  interested  to  question  the 
exclusive -right,  and  the  completeness  of  the  acquiescence  in  it 
In  Orr  v.  lAMefieldj  1  Wood.  &  M.  13,  my  predecessor  came 
to  the  same  conclusion.  The  cases  he  has  collected  fully 
support  the  position. 

Considering  the  circumstances  of  this  case,  I  think  the 
duration  of  the  possession  sufficient.  The  number  of  persons 
who  have  purchased  these  machines  of  the  complainants,  is 
far  greater  than  it  has  been,  in  any  other  case  with  which  I 
am  acquainted.  The  profit  of  manufacturing  them,  and  the 
consequent  inducement  to  deny  their  exclusive  right  are  also 
great.  Nor  do  I  disregard  some  other  special  circumstances. 
The  plaintiffs  obtained  a  final  decree  in  equity  against  the 
brother  of  the  defendant,  perpetually  enjoining  him  from  fur- 
ther infringement  of  the  patent  It  is  true,  this  was  on  the 
footing  of  a  covenant,  by  which  he  had  estopped  himself  from 
making  the  machines.  It  is  true  also,  that  it  was  and  is  open 
to  the  defendant,  to  contest  the  validity  of  the  complainants' 
title.  But,  of  several  persons,  who  have  a  right  to  contest  a 
title,  one  may  have  a  better  defence  to  an  application  for  a 
preliminary  injunction  than  another.  The  Court  looks  to  the 
particular  circumstances,  to  see  what  degree  of  inconvenience 
would  be  occasioned  to  one  party  or  the  other,  by  granting  or 
withholding  the  injunction;  and  whether  the  defendant  has 
voluntarily  placed  himself  in  the  position  to  be  subject  to  that 
inconvenience. 

Now  it  is  admitted^  that  the  defendant  began  to  manufac- 
ture these  machines,  after  he  knew  his  brother  had  been  en- 
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joined,  and  that  the  Court  had  decided  that  to  make  them 
was  an  infringement  of  the  complainants'  patent  He  volun- 
tarily assumed  the  position  of  infringing  an  existing  patent, 
in  the  validity  of  which,  his  brother  had  so  far  acqaiesced  as 
to  be  enjoined,  and  in  the  validity  of  which  great  nambers  of 
other  persons  had  acquiesced.  This  does  not  prevent  him  from 
contesting  its  validity.  But  it  does  prevent  him  from  alleging 
that  any  particular  hardship  attends  his  case,  when  the  Cooit 
decides  that  the  apparent  title  of  the  plaintiffs  is  such,  that  he 
must  refrain  from  further  infringing,  until  he  has  proved  the 
invalidity  of  the  patent  on  a  trial  at  law. 

It  was  argued,  that  inasmuch  as  the  Court,  upon  an  exami- 
nation  of  the  defendant's  evidence,  has  some  doubt  concern- 
ing the  validity  of  the  patent,  there  should  be  no  injunction. 
But  I  take  it  to  be  settled,  that  sufficient  possesion,  such 
as  I  consider  to  be  proved  in  this  case,  will  outweigh 
graver  doubts  than  I  entertain.  Lord  Eldon,  in  Harmet  v. 
Plane y  14  Ves.  130,  said,  possession  would  warrant  an  injunc- 
tion even  where  great  doubt  was  felt,  whether  the  patent  was 
valid ;  and  if  I  understand  his  views  of  that  case  correctly,  be 
had  quite  a  decided  opinion  that  the  specification  must  prove 
defective  on  the  trial  which  he  ordered.  Yet  he  retained  the 
injunction. 

.  Let  an  injunction  issue  till  the  further  order  of  the  Court 
But  it  will  be  dissolved,  unless  the  complainants  bring  the 
action  at  law  to  trial  at  the  next  term,  or  then  show  sufficient 
cause  for  not  doing  so. 

Geo.  T,  Our  lis  y  (with  whom  was  Devens^)  for  the  motion. 

Jenckes  Sf  Hayes^  contra. 
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William  Lyman  et  a/,  vs.  Brown,  Hibbard,  Browne  &  Co. 

Ia»  pendent  in  a  foreign  conntr^  is  not  a  good  plea  in  abatement. 
A  foreign  judgment  does  not  merge  the  original  caose  of  action^  and  cannot  be 
pleaded  in  bar  of  an  action  founded  thereon. 

This  was  an  action  in  which  the  plaintiffs  counted  on  bills 
of  exchange,  accepted  by  the  defendants,  and  indorsed  to  the 
plaintiffs.  The  original  writ,  by  which  the  action  was  com- 
menced, was  returnable  to  and  entered  at  the  last  term.  Per- 
sonal service  was  made  on  some  of  the  defendants,  who  were 
copartners,  and  all  of  them  appeared  by  attorney,  and  pleaded 
that  they  never  promised,  &c. 

At  the  present  term  Jenckes  for  the  defendants,  moved  for 
leave  to  plead,  puis  darrein^  that  the  plaintiffs  had  recovered  a 
judgment  against  the  defendants  for  the  same  cause  of  action, 
in  a  court  of  record,  in  the  Province  of  Lower  Canada. 

Jenckes^  for  the  motion. 

Ames^  contra. 

Curtis,  J.  The  defendant  could  not  have  pleaded  the  lis 
pendens  in  a  foreign  jurisdiction,  in  abatement  of  this  action. 
White  V.  Whitman^  1  Curtis,  494,  and  cases  there  cited ;  Lind- 
say V.  Lamedy  17  Mass.  R.  197 ;  Colt  v.  Partridge^  7  Met. 
570;  CJasep  v.  Harrison,  2  Dev.  N.  C.  Rep.  244;  Maule  v. 
Murray^  7  T.  R.  470 ;  Bayley  v.  Edwards^  3  Swanst.  703 ; 
Foster  v.  VassalL,  3  Atk.  589 ;  Dillon  v.  Alvarezy  4  Ves.  357 ; 
Salmon  v.  Wootton^  9  Dana,  423.  I  am  aware  that  this  law 
has  been  doubted,  and  in  a  few  cases  such  a  plea  has  been 
said  to  be  sufficient.  Ex  parte  Balch^  3  McLean,  221 ;  Hart 
V.  Granger y  1  Conn.  R.  154:  Ralyh  v.  Brovm^  3  Watt«  & 
Serg.  399. 

It  seems  to  me  that  the  ground  upon  which  the  plea  of  a 
prior  suit  pending  has  been  held  to  be  sufficient  to  abate  the 
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second  suit,  is  not  applicable,  where  the  second  suit  is  pend- 
ing in  a  foreign  country,  or  even  in  another  State  of  this 
Union.  That  ground,  I  understand  to  be,  that  the  defendant 
shall  not  be  twice  vexed  for  the  same  cause  of  action,  where 
the  Court  can  see  that  in  each,  the  remedy  is  substantially 
the  same.  But  the  Court  must  be  able  to  see  that  the  remedy 
in  each  suit  is  substantially  the  same.  Thus  a  writ  of  right 
is  not  abated  by  the  pendency  of  a  writ  of  entry  for  the  same 
land.  Com.  Dig.,  Abatement,  H.  24.  Nor  trespass  in  C.  B. 
by  replevin  in  the  Sheriff's  Coyrt.  White  v.  WiUiSj  2  WiL 
87.  Nor  an  action  by  assignees  of  a  bankrupt  by  a  prior  suit 
by  the  bankrupt  Biggs  et  cU.  v.  CoXj  4  B.  &  C.  920.  And 
where  a  distinct  jurisdiction  is  sought,  whose  process,  as  to 
person  or  property,  may  obtain  a  satisfaction  not  within  the 
reach  of  that  in  the  first  suit,  how  can  the  Court  see  that  the 
remedy  is  substantially  the  same  ?  If  a  judgment  be  recovered 
in  one  State,  the  plaintiff  may  immediately  sue  upon  it  in  an- 
other. He  is  not  bound  to  show  that  he  has  exhausted  the 
means  of  relief  under  it,  in  the  State  where  it  was  recovered. 
If  he  may  sue  a  second  time  in  another  State,  for  the  same 
debt,  as  soon  as  a  judgment  has  been  recovered,  and  withbut 
taking  out  an  execution,  why  may  he  not  sue  a  second  time 
on  the  original  cause  of  action,  before  recovering  a  judgment? 
It  may  be  said  the  defendant  would  be  thus  compelled  twice 
to  defend  himself.  But  where  the  suits  are  in  different  States, 
one  successful  defence  would  be  a  bar  in  the  other  suit ;  and 
if  one  suit  is  in  a  foreign  country,  though  perhaps  it  is  not 
fully  settled  that  a  judgment  for  the  defendant  on  one,  would 
be  treated  as  a  final  bar  on  the  other,  yet  if  it  would  not,  then 
the  defendant  may  be  compelled  to  defend  himself  a  second 
time,  and  this  whether  both  suits  are,  or  are  not  pending  at 
,the  same  time.  I  have  considered  this  question,  in  this  case, 
because,  if  it  be  allowable  for  a  creditor  to  seek  two  remedies 
at  the  same  time  in  different  jurisdictions,  and  the  pendency  of 
the  first  suit  cannot  be  pleaded  in  abatement  of  the  second, 
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he  ought  to  be  allowed  to  conduct  each  of  them  to  a  judg- 
ment; since  it  is  only  by  so  doing  he  can  make  each  effectual 
as  a  remedy ;  and  where,  as  in  this  c€ise,  the  discretion  of  the 
Court  is  appealed  to,  for  leave  to  plead  puis  darrein^  the  Court 
ought  not  to  use  its  discretion  so  as  to  deprive  the  creditor  of 
a  remedy  in  this  jurisdiction. 

But  1  do  not  rest  my  decision  on  this  ground,  for  I  am  satis- 
fied I  ought  not  to  allow  the  plea  to  be  filed,  because  it  would 
not  be  a  defence.  What  is  asked  for  is,  leave  to  plead  the 
Canadian  judgment  in  bar  of  the  action,  upon  the  ground  that 
the  recovery  of  that  judgment  has  merged  the  original  cause 
of  action  on  the  bill  of  exchange,  so  that  it  no  longer  exists, 
and  cannot  form  a  ground  for  a  judgment  in  this  suit.  That 
it  can  only  be  pleaded  in  bar,  and  if  a  good  plea,  is  so,  as 
showing  a  merger,  is  clear.  Bank  of  United  States  v.  Mer^ 
chants  Bank  of  Baltimore^  7  Gill,  415 ;  Marsh  v.  Pier^  4  Rawle, 
273. 

There  is  some  uncertainty  concerning  some  of  the  effects' of  a 
foreign  judgment.  See  Story's  Conflict  of  Laws,  sec.  603-608 ; 
2  Smith's  Lead.  Cas.  448,  note  to  Duchess  pf  Kingston's  case ; 
1  Robinson's  Practice,  205 ;  and  the  most  recent  case  I  have 
met  with,  where  the  subject  was  elaborately  examined  by  the 
Court  of  King's  Bench,  The  Bank  of  Australasia  v.  NiaSy  4 
Eng.  L.  &  E.  252.  But  there  is  none  as  to  this  particular.  It 
does  not  operate  as  a  merger  of  the  original  cause  of  action. 
HallY.  Odber,  11  East,  124;  Smith  v.  Nichols,  5  Bing.  N.  C. 
208;  Harris  v.  Saunders,  4  B.  &  C.  411.  The  fact  that  as- 
sumpsit lies  on  a  foreign  judgment  is  decisive,  that  the  de- 
mand has  not  passed  into  a  security  of  a  higher  nature,  so  as 
to  operate  as  a  technical  merger.  Tat/lor  v.  Bryden,  8  Johns. 
B.  173,  and  the  more  recent  cases,  in  which  it  has  been  held 
that  a  judgment  in  a  State  of  the  Union,  merges  the  original 
cause  of  action,  and  that  consequently  assumpsit  will  not  lie, 
rest  exclusively  on  the  effect  of  the  Constitution  and  laws  of 
the  United  States,  and  admit  the  distinction  as  to  merger,  be* 
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tween  these  and  foreign  judgments.  Andrews  v.  Montgomery^ 
19  Johns.  162 ;  Boston  In.  IL  Factory  v.  Hoity  14  VermoDt,  92 ; 
Napier  v.  Gedere^  1  Speers,  Eq.  R.  215;  CoWs  Estate^  4 
Watts  &  Serg.  314. 

The  result  is,  that  this  plea  of  a  foreign  judgment,  recovered 
during  the  pendency  of  this  action,  would  not  be  a  bar,  and 
the  motion  for  leave  to  file  it  must  be  denied. 


Samuel  J.  Cols  et  ux.  et  oL  v.  John  T.  Batlet. 

Under  the  statute  of  descents  of  Rhode  Island,  the  maternal  grandfather  of  the  in- 
testate takes  an  estate  which  descended  to  the  intestate  from  her  mother,  to  the 
exclusion  of  uncles  and  aunts  of  the  intestate  who  were  brothers  and  sisters  of  her 
mother. 

The  canon  of  descents  of  ancestral  estates  is  the  same  as  of  other  estates,  save  that 
the  descent  is  limited  to  those  of  the  blood  of  the  person  from  whom  the  estate 
came  to  the  intestate,  if  any  such  there  be. 

A  father  is  of  the  blood  of  his  daughter,  within  the  meaning  of  that  Act. 

This  was  a  bill  in  equity  for  a  partition.  The  only  ques- 
tion made,  was  concerning  the  title  of  one  of  the  respondents 
to  an  undivided  eighth  part  of  the  land.  The  parties  agreed 
on  a  statement  of  facts,  which  showed,  in  substance,  that 
Rebecca  Reed  being  seized  of  the  one  eighth  in  question,  died 
intestate  and  unmarried,  in  1842,  leaving  a  maternal  grand- 
father, Thomas  Sessions,  and  two  uncles  and  three  aunts, 
brothers  and  sisters  of  her  mother.  Rebecca  Reed  derived  the 
estate  in  question  by  descent  from  her  mother,  who  also  de- 
rived it  by  descent  from  her  mother,  the  wife  of  the  above- 
named  Thomas  Sessions,  Rebecca^s  grandfather.  The  ques- 
tion was,  whether,  under  the  statute  of  descents  of  Rhode 
Island,  Thomas  Sessions,  the  grandfather,  took,  to  the  excla- 
sion  of  the  uncles  and  aunts ;  Mr.  Batley,  who  claimed  this 
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undivided  eighth  under  a  conveyance  from  Thomas  Sessions, 
being  a  party  respondent  in  the  bill. 

Curtis,  J.  The  statute  of  descents  of  Rhode  Island,  (Rev. 
Laws,  239,)  contains  the  following  daase :  "  When  the 
title  to  any  real  estate  of  inheritance,  as  to  which  the  person 
having  such  title  shall  die  intestate,  came  by  descent,  gift,  or' 
devise  from  the  parent,  or  other  kindred  of  the  intestate,  and 
such  intestate  die  without  children,  such  estate  shall  go  to  the 
kin  next  to  the  intestate,  of  the  blood  of  the  person  from 
whom  such  estate  came  or  descended,  if  any  there  be." 

Two  questions  are  made  in  this  case.  The  first  is,  whether 
Thomas  Sessions,  the  grandfather  of  the  intestate,  is  "  of  the 
blood  of  the  person  from  whom  such  estate  came  or  de- 
scended," within  the  meaning  of  those  words  in*  the  Act. 

In  Gardner  v.  Collins^  2  Peters,  58,  the  Supreme  Court, 
construing  this  statute,  held  that  the  descent,  gift,  or  devise 
there  spoken  of,  means  immediate  descent,  gift,  or  devise,  and 
makes  the  immediate  ancestor  the  sole  stock  of  descent  So 
that  though  this  estate  in  fact  descended  to  Rebecca  Reed 
from  her  maternal  grandmother,  yet,  as  it  came  to  Rebecca 
through  her  mother,  the  latter,  being  the  immediate  ancestor, 
is  ''the  person  from  whom  such  estate  came,"  within  the 
meaning  of  the  Act.  And  the  inquiry  is,  whether  Thomas 
Sessions,  is ''  of  the  blood  "  of  his  daughter,  Rebecca's  mother? 

It  was  held  in  Gardner  v.  Collins^  that  the  expression,  of  the 
blood  of  another,  in  this  statute,  includes  all  who  have  any  of 
the  blood  of  that  other.  And  it  is  well  settled,  that  two  per- 
sons are  of  the  same  blood,  in  part  or  in  whole,  who  are  de- 
scended from  the  same  pair.  If  wholly  descended  from  the 
same  pair,  as  brothers  and  sisters  having  the  same  father  and 
mother,  they  are  wholly  of  the  same  blood ;  if  they  have  dif- 
ferent fathers  and  the  same  mother,  they  are  partly  of  the 
same  blood ;  because  they  are  descended  from  the  same  pair, 
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namely,  their  maternal  grandfather  and  grandmother.  Co. 
Lit  157;  2  Bl.  Com.  (Chitty's  Ed.),  210  and  note. 

It  follows  that  a  father  and  daughter,  are  partly  of  the  same 
blood,  for  both  are  descended  from  the  same  pair,  namely,  the 
parents  of  the  father. 

It  is  insisted  however,  that  in  this  statute,  the  words,  ^  of 
the  blood  of  the  person  from  whom  such  estate  came,"  include 
only  the  descendants  of  that  person.  K  this  question  were 
raised  for  the  first  time  I  do  not  think  I  could  so  construe  tb^se 
words,  for  it  is  not  their  natural  meaning,  and  would  give  to 
this  clause  of  the  statute  a  far  more  restricted  operation  than 
I  think  belongs  to  it.  But  in  truth  it  was  decided  in  Oardner 
V.  Collins,  In  that  case,  the  intestate  was  Mary  C.  Gbirdner. 
The  estate  in  question  came  to  her  from  her  brothers.  Her 
half  brothers  claimed  and  recovered,  as  being  of  the  blood  of 
their  half  brothers  from  whom  the  estate  came  to  the  intestate. 
Of  course  they  were  not  descended  from  those  from  whom  the 
estate  came. 

I  am  of  opinion  that  Thomas  Sessions  was  of  the  blood  of 
his  daughter,  from  whom  this  estate  came. 

The  next  question  is,  was  he  "  the  kin  next  to  the  intestate?** 

The  same  section  of  the  statute,  already  referred  to,  con- 
tains, among  its  canons  of  descent,  the  following :  *'  If  there 
be  no  mother,  nor  brother,  nor  sister,  nor  their  descendants, 
the  inheritance  shall  go,  in  equal  moities,  to  the  paternal 
and  maternal  kindred,  each  in  the  following  course :  — r  First, 
to  the  grandfather.  If  there  be  no  grandfather,  then  to  the 
grandmother,  uncles,  and  aunts,  on  the  same  side,  and  their 
descendants,  or  such  of  them  as  there  be."  —  p.  238. 

It  is  argued  that  this  canon  is  established  solely  for  the 
descent  of  estates  not  ancestral ;  and  that  as  this  estate  is  not 
distributable  under  it,  its  provision,  placing  the  grandfather 
before  the  uncles  and  aunts,  is  of  no  effect.  It  is  true,  this 
estate  is  not  divisible  among  both  the  paternal  and  maternal 
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kindred,  because  it  came  to  the  intestate  by  descent  from 
her  mother,  and  so  is  affected  by  the  other  clause  of  the  Act 
above  quoted.  Bnt  it  by  no  means  follows,  that  this  last- 
mentioned  clause  has  the  effect  to  take  ancestral  estates 
wholly  out  of  the  preceding  part  of  the  section,  and  leave 
them  unregulated  by  any  canon,  determining  who  shall  take 
as  the  kin  next  to  the  intestate.  ^ 

It  can  hardly*  be  supposed,  a  priori,  that  it  was  the  inten- 
tion of  the  legislature  to  determine  with  precision,  in  what 
order  estates  not  ancestral  should  go  to  the  kin  of  the  intes- 
tate, but  to  make  no  provision  whatever  of  that  kind  in  the 
case  of  ancestral  estates.  And  an  examination  of  this  Act 
brings  my  mind  to  no  such  conclusion. 

The  Act  begins  with  the  following  words :  "  When  any  per- 
son, having  title  to  any  real  estate  of  inheritance,  shall  die  in-  ^ 
testate  as  to  snch  estate,  it  shall  descend  and  pas9  in  equal 
portions  to  his  kindred,  in  the  following  course."  Then  follows 
the  canon  of  descents,  including,  among  others,  that  which 
puts  the  grandfather  before  the  uncles  and  aunts.  Now  this 
part  of  the  section  is  unlimited  in  its  terms,  which  describe 
the  estates  to  be  governed  by  it,  and  if  it  were  not  for  the 
subsequent  clause,  ancestral  estates  would  go  in  the  course 
there  indicated.  But  this  was  not  intended.  It  was  the  pur- 
pose of  the  legislature  to  keep  such  estates  in  the  blood  of  the 
ancestor  who  was  the  stock  of  descent.  And  this,  I  think, 
was  all  the  distinction  intended  to  be  made  between  ancestral 
and  other  estates.  The  whole  section  must  be  construed  to- 
gether.  And,  so  construed,  it  amounts  to  this ;  if  there  be  no 
mother,  nor  brother,  nor  sister,  nor  their  descendants,  the  in- 
heritance shall  go,  first  to  the  grandfather,  &c.  If  the  estate 
be  not  ancestral,  both  the  paternal  and  maternal  kindred 
should  take  in  the  order  set  down.  If  the  estate  be  ancestral, 
the  kindred  of  the  blood  of  the  person  from  whom  the  estate 
came,  if  any  such  there  be,  shall  alone  take  in  the  same  order. 

This  gives  to  the  entire  section  a  consistent  interpretation, 
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and  allows  it  to  be,  what  it  is  presumable  the  legislature  iu- 
tended  it  should  be,  a  systematic  arrangement  of  a  canoa  of 
descent,  applicable  to  all  estates,  coming  either  by  descent,  or 
purchase,  to  the  intestate. 

My  opinion  is,  that  Mr.  Batley  has  a  valid  tiiie  under 
Thomas  Sessions,  and  partition  must  be  decreed  accordingly. 

Bradley  and  Ames,  for  Batley. 

CozzenSj  contra. 


CIRCUIT  COURT  OP  THE  UNITED   STATES 
FOR  THE  FIRST  CIRCUIT. 
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(Hon. 

J        < 
(Hon. 


Hon.  BENJAMIN  R.  CtJRTIS,  Associate  Jnstioe  of  the  Sapreme 
BBPORB  •{        Court. 

JOHN  PITliAN,  District  Judge. 


In  thb  Matter  of  Samuel  Hopkins. 

That  part  of  the  Insolrent  Iaw  of  Rhode  Island  which  relieves  from  imprisonment 
on  execation,  a  debtor  who  has,  without  fraud  or  perjnry,  obtained  a  certificate 
of  dischai^,  having  been  in  operation  at  the  date  of  the  Process  Act  of  May  19, 
1828,  (4  Stat,  at  Laige,  278,)  is  adopted  by  the  third  section  of  that  Act,  so  far 
that  a  person  so  discharged  cannot  be  imprisoned  nnder  final  process  of  this 
Conit,  for  debts  contracted  prior  to  the  filing  of  his  petition. 

If  such  a  debtor  obtain  his  discharge  daring  his  imprisonment  on  process  of  this 
Coort,  how  he  is  to  be  relieved.     C^itere, 

The  provision  of  the  Insolvent  Law  of  Rhode  Island,  empowering  the  Supreme 
Court  of  that  State,  in  its  discretion,  to  grant  a  stay  of  all  proceedings  against 
the  insolvent  debtor,  is  addressed  exclusively,  to  that  Court,  and  cannot  be  exe- 
cuted by  this  Court. 

Nor  can  this  Court  stay  an  execution  to  which  a  creditor  is  entitled,  upon  a  show- 
ing lliat  the  SnpieBie  Court  of  the  State,  in  its  discretion,  has  granted  a  stay  of 
proceedings. 
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Whether  this  Conrt  will,  in  any  case,  stay  an  execution  on  aocoont  of  the  pendener 
of  such  a  petition  in  the  Supreme  Court  of  the  State.    Qucare. 

The  Dean  Cotton  Manufacturing  Company  being  entitled 
to  an  execution  against  the  person  and  estate  of  Samuel  Hop* 
kins,  on  a  judgment  recovered  upon  promises ;  at  the  present 
terra,  Hopkins  applied  to  the  Court  to  stay  the  execution 
against  his  person,  on  account  of  the  pendency  of  his  petition 
for  the  benefit  of  the  Insolvent  Laws  of  the  State,  in  the 
Supreme  Court  of  the  State ;  and  he  produced  a  certificate, 
which  was  as  follows :  — 

State  of  Rhode  Island,  &c. 
^^  Washington^  sc. 

"  Supreme  Court,  February  Term,  a.  d.,  1856. 

*^  I  certify  that  on  the  second  day  of  the  present  term  upon 
the  petition  of  Samuel  Hopkins  of  Exeter  in  said  county  of 
Washington,  praying  for  the  benefit  «f  the  Act  entitled  ^  An 
Act  for  the  relief  of  Insolvent  Debtors,'  it  was  by  said  Court 
ordered — that  said  petition  be  continued  to  the  next 'term  of 
said  Court,  to  be  holden  at  South  Kingstown  within  and  for 
said  county  on  the  second  Monday  of  August  next,  and  tKat 
in  the  mean  time  all  proceedings  against  the  person  of  said 
petitioner  for  the  collection  of  debts  contracted  prior  to  the 
time  of  filing  his  petition  be  stayed. 

^^  In  attestation  whereof  I  hereunto  set  my  hand  and  affix 
the  seal  of  said  Sapreme  Conrt  at  South  Kingstown  this  22d 
day  of  February,  A.  D.,  1856. 


"Powell  Helms,  ClerkP 


No  other  cause  was  shown. 


Curtis,  J.  The  Insolvent  Law  of  Rhode  Island,  substan- 
tially as  it  now  exists,  having  been  in  operation  at  the  date  of 
the  Process  Act  of  May  19, 1828,  (4  Stat  at  Large,  278,)  the 
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third  section  of  this  Act  must  be  taken  to  have  adopted  so 
much  of  that  insolvent  law  as  relieves  the  person  from  im* 
priaonment  on  execution,  by  a  discharge  obtained  without 
fraud  or  perjury  under  that  insolvent  law.  Such  was  the 
decision  of  the  Supreme  Court  in  Beers  v.  Haughton,  9  Peters, 
361,  as  expfained  and  affirmed  in  I^uncan  v.  Darstj  1  How. 
307.  But  this  applies  only  to  a  case  where  the  discharge  has 
been  obtained. 

It  is  enacted  in  the  sixth  section  of  the  Insolvent  Law  of 
Rhode  Island,  that  on  the  reception  of  a  petition  for  the  bene- 
fit of  that  Act,  the  Supreme  Court  shall  have  power  in  their 
discretion,  to  stay  all  proceedings  against  the  body  and  estate 
or  either,  of  the  petitioner,  for  the  collection  of  debts. 

It  is  manifest  that  this  is  addressed  exclusively  to  the  State 
Court,  in  reference  to  State  process ;  and  that  it  is  a  power 
which  cannot  be  executed  by  a  Court  of  the  United  States. 
It  is  one  of  the  powers  proper,  and  often  necessary  to  be  exer- 
cised, to  enable  the  State  Court  to  attain  the  two  great  ob- 
jects of  the  law,  the  relief  of  the  debtor  personally,  and  the 
equal  distribution  of  his  effects  among  all  his  creditors.  The 
State  Court  has  the  petition  and  all  parties  before  it,  and 
has  the  needful  means  to  exercise  soundly,  that  discretion 
which  the  law  confers.  But  this  Court  has  nothing  to  do 
with  the  general  question,  whether  the  debtor  shall  receive  his 
discharge,  nor  with  the  distribution  of  iiis  effects.  Neither  has 
it  the  petition,  nor  the  inventory  of  the  property,  nor  power  to 
examine  the  debtor,  nor  to  call  in  the  creditors  to  contest  the 
honesty  of  his  proceedings.  We  have  not  the  instrumental- 
ities needful  to  enable  us  to  exercise  a  sound  discretion  in  the 
premises. 

Neither  have  we  a  right  to  substitute  the  discretion  of  the 
State  Court  for  our  own.  It  appears  by  the  certificate  which 
is  produced,  that  the  Supreme  Court  of  Rhode  Island  has  ex- 
ercised its  discretion  in  favor  of  the  petitioner,  and  granted  a 
stay  of  proceedings  until  the  next  term  of  that  Court    But 
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the  plaintiff  in  this  judgment  has  a  right  to  require  this  Coarty 
before  it  exercisea  summarily  its  high  power  of  staying  an 
execution,  to  be  satisfied  judicially  of  the  existence  of  a  case, 
which  in  point  of  law  and  fact  requires  such  a  supervision  of 
his  rights.  And  we  cannot  delegate  to  any  other  tribunal  the 
power  to  determine  this  question,  nor  act,  without  examina- 
tion, upon  the  result  of  the  exercise  of  the  discretion  of  the 
Supreme  Court  of  the  State,  though  we  feel  entire  respect  for 
that  Court  It  must  be  observed  also,  that  the  stay  granted 
by  that  Court  is  only  until  its  next  term.  They  retain  their 
control  over  the  proceedings,  and  at  that  time  may  pat 
an  end  to  it.  While  if  we  act  upon  the  footing  of  the  stay 
granted  by  them,  it  may  have  a  very  different  effect  upon  the 
process  of  this  Court ;  for  we  may  find,  hereafter,  that  oar  pro- 
cess has  been  suspended,  long  after  the  stay  granted  by  the 
State  Court  has  been  terminated. 

I  do  not  say  that  a  case  may  not  possibly  be  made,  in  which 
this  Court  would  think  it  proper  to  stay  an  execution  to  eiH 
able  a  debtor  to  complete  his  application  for  a  discharge; 
though  in  view  of  the  difficulties  which  would  attend  such  an 
order,  I  am  strongly  inclined  to  think  the  discharge  mast  first 
be  obtained,  before  this  Court  can  safely  modify  its  action. 
When  obtained,  if  the  imprisonment  has  been  begun  on  an 
execution,  application  must  be  made  here  for  relief;  and 
without  undertaking  to  say  what  action  the  Court  would  take 
in  such  a  case,  I  should  certainly  go  as  far  as  the  law  may 
permit,  to  relieve  an  honest  debtor. 

In  this  opinion  the  District. Judge  >concars. 

Motion  overruled. 
•IL  W.  Greer^  for  the  motion. 

2!  il.  JenckeSj  contra. 
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Benjamin  Kjtowlks  vs.  John  Nichols. 

Though  the  words  "  rights,  liberties,  privileges,  and  appurtenaDces,"  are  not  effectual 
to  create  de  tuwo,  any  incorporeal  right,  yet  when  a  plat  and  the  verbal  description 
accompanying  It  show  the  metes  and  bounds  of  the  land  conveyed,  and  also  that 
certain  incorporeal  rights  of  way,  common,  and  the  like,  are  annexed  to  and  to 
be  enjoyed  with  the  land  conveyed,  and  the  deed  refers  to  the  plat  for  a  more 
fall  description  of  what  was  intended  to  be  conveyed,  the  incorporeal  rights  will 
pass  with  the  land.  An  intention  to  create  them  tk  novo  and  annex  them  to  the 
land  is  thus  legally  shown. 

A  grant  of  "  common  "  in  a  particular  tract  of  land,  confers  all  such  rights  of  com- 
mon as  this  land  is  capable  of  supporting. 

The  taking  of  sea-weed  from  a  beach  may  be  a  commonable  right  in  Rhode  Island. 

CxjRTis,  J.  This  is  an  action  on  the  case  for  the  disturbance 
of  a  right  of  common,  of  sea-weed,  and  of  taking  sea  manure, 
claimed  by  the  plaintiif  in  a  lot  of  land  near  Point  Judith,  in 
the  State  of  Rhode  Island.  The  case  has  been  submitted  to 
the  Court  on  a  statement  of  facts,  which  embraces  the  title 
papers  under  which  the  plaintiff  claims  the  right  described  in 
the  declaration.  The  defendant  claims  no  title  in  himself,  and 
admits  the  taking  and  carrying  away  of  the  sea-weed  men- 
tioned in  the  declaration,  without  the  license  and  against  the 
will  of  the  plaintiff;  but  he  denies  the  title  of  the  plaintiff  to 
the  commonable  rights  asserted  by  the  plaintiff,  in  the  declara- 
tion. 

These  rights  depend  upon  the  construction  and  legal  effect 
of  a  deed  executed  by  Joseph  Clarke,  general  treasurer  of  the 
State  of  Rhode  Island,  in  December,  1785.  It  appears  that  a 
farm,  containing  about  eleven  hundred  and  sixty  acres, -situate 
in  South  Kingston,  at  Point  Judith,  had  been  confiscated 
during  the  war  of  the  Revolution,  and  the  legislature  of  the 
State  at  its  June  session,  1784,  by  a  resolve,  appointed  a 
committee  to  lay  it  out  into  such  a  number  of  farms  and  lots, 
as  might  enable  the  State  to  sell  the  same  to  their  best  advan- 
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tage  and  that  of  the  purchasers ;  and  the  committee  were  to 
make  a  regular  survey  thereof,  and  report  to  the  next  Greneral 
Assembly.  The  committee  reported  accordinglyi  and  showed 
the  manner  in  which  they  had  laid  out  the  lands  for  sale  by  a 
plat,  accompanied  by  a  verbal  description  of  what  they  bad 
done.  On  the  plat  is  shown  a  long  and  narrow  lot,  of  a  trian- 
gular form,  said  to  contain  ten  acres,  bounded  by  the  sea  on 
its  longest  line  and  including  a  beach,  and  on  one  of  its  sides 
on  lot  number  five,  and  on  the  other  by  a  lot  of  salt  marsh.  It 
is  called  on  the  plat  *'  Common  Lot"  A  drift*way  to  this  lot 
is  also  shown  on  the  plat.  In  their  verbal  report  the  committer, 
after  describing  the  five  farms,  or  lots  into  which  they  had 
divided  the  upland,  and  the  mSmner  in  which  they  had  appor- 
tioned the  salt  marsh  between  these  upland  lots,  and  after  de- 
scribing a  highway  which  they  had  laid  out  through  the  farm 
and  another  highway  to  a  fresh  pond,  *^  that  every  lot  may 
have  free  access  in  case  of  drought,"  proceed  to  say,  they  have 
laid  out  '*  a  lot  of  about  ten  acres  on  the  south  side  of  the 
marsh  adjoining  the  sea  and  beach  for  a  common,  and  laid 
out  a  drift-way,  beginning  at  the  west  side  of  the  highway  at 
the  dividing  line  between  the  lots  numbered  three  and  four, 
thence  to  run  across  the  lot  numbered  four  and  across  the  cor- 
ner of  the  lot  numbered  five  to  the  elbow  corner  adjoining  the 
salt  marsh  and  across  the  corner  of  the  marsh,  that  every  lot 
might  have  free  access  to  the  nuursh^  and  the  common  lotJ^ 

Upon  the  coming  in  of  this  report,  the  Greneral  Assembly 
jresolved  that  the  said  tract  of,  land  be  sold ;  and  appointed  a 
committee  to  sell  the  same,  <<cn  separate  divisionsj  or  lots 
agreeable  to  the  said  plat?^ 

The  committee  reported,  that  they  had  ^  sold  the  farms  in 
lots  agreeable  to  the  said  plat,"  —  and  they  give  the  name  of 
the  purchaser  of  each  of  the  five  lots  of  upland,  with  the  pro- 
portion of  marsh  assigned  thereto.  Nothing  is  said  as  to  the 
common  lot 

The  general  treasurer  was  empowered  by  the  Assembly  to 
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execute  to  each  purchaser  a  deed  conveying  an  estate  of  in- 
heritance with  warranty ;  and  he  executed  this  deed  now  be- 
fore us,  anQong  others.  All  these  proceedings  which  preceded 
the  deed  are  made  part  thereof,  not  only  by  being  recited  in 
substance  therein,  but  by  the  clause,  '<  all  and  every  thereof 
by  the  records  and  proceedings  of  the  General  Assembly,  refer- 
ence being  thereto  had,  will  more  fully  appear."  It  is,  there- 
fore, the  duty  of  the  Court  to  take  these  proceedings  into 
▼iew,  in  considering  the  meaning  and  legal  effect  of  the  deed, 
which  professes  on  its  face  to  be  designed  to  carry  into  execu- 
tion, the  intent  and  purpose  of  the  State  and  its  vendees  as 
manifested  in  those  acts  and  proceedings. 
'  The  main  argument  on  the  part  of  the  defendant  is,  that 
whatever  may  have  been  the  purpose  of  the  parties,  this  deed 
does  not  convey  any  commonable  rights.  That  none  are  men- 
tioned or  described  in  the  deed ;  and  that  the  words  rights, 
liberties,  privileges,  and  appurtenances,  are  not  effectual  to 
create  any  corporeal  right,  though  they  may  convey  such  as 
have  a  legal  existence,  and  are  annexed  to  the  land  granted. 
This  is  sound  law,  accurately  stated  and  supported  by  many 
authorities.  Whalley  v.  Thomson^  1  B.  &  P.  370;  Grant  v. 
Chase,  17  Mass.  R.  443 ;  &ory  v.  Odin,  12  Mass.  157 ;  Plant 
V.  James,  5  B.  &  Ad.  791 ;  s.  c.  in  Error,  6  Nev.  &  Man.  282, 
4  Ad.  &  Ell.  749.  These  are  cases  of  ways,  but  the  same  law 
is  applicable  to  commons.     Chrymes  v.  Peacock,  1  Bulst.  17. 

But  the  true  inquiry  here  is,  whether  it  does  not  sufficiently 
appear  to  have  been  the  intention  of  the  parties  to  create  de 
novo,  commonable  rights  in  the  ten  acre  lot,  and  to  convey 
those  rights  annexed  to  the  land  conveyed  by  the  deed. 

My  opinion  is,  that  when  a  plat  and  the  verbal  description 
accompanying  it  show  the  metes  and  bounds  of  the  land 
conveyed,  and  also  that  certain  incorporeal  rights  of  way,  com- 
mon, or  the  like,  are  annexed  to,  and  to  be  enjoyed  with  the' 
land  conveyed,  and  the  deed  refers  to  the  plat  for  a  more  full 
and  clear  description  of  what  was  intended  to  be  conveyed,. 
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the  iacorporeal  rights,  thus  shown  to  be  intended  to  be  an- 
nexed to  the  land,  will  pass  by  the  deed.     In   Barlow  v. 
Ehodesj  1  Cr.  &  Mee.  439,  s.  c.  3  Tyrwh.  280,  the  Court  of 
Exchequer  expressed  doubt  whether  any  thing  dehors  the  deed 
could  be  referred  to  for  such  a  purpose.     The  grounds  of  that 
doubt  are  not  explained,  and  I  am  unable  to  conjecture  what 
they  were.    But  it  has  been  settled  by  repeated  adjudications 
in  this  country,  in  conformity,  I  think,  with  sound  principles, 
that  where  a  deed  refers  to  another  writing  for  a  description 
of  what  is  intended  to  be  conveyed,  the  latter  may  not  only 
explain,  but  vary  and  add  to  the  former,  as  if  it  had  beeu  in- 
corporated therein.     And  this  is,  and  long  has  been  a  settled 
rule,  in  conformity  with  which  conveyancing  has  been  car- 
ried OD,  in  all  parts  of  the  United  States.    Mclvers*  Lessee^  v. 
WMeeTj  9  Cranch,  173,  s.  o.  4  Wheat  444 ;  Jackson  v.  Park- 
hurst^  4  Wend.  374 ;  Jackson  v.  Ransom^  18  Johns.  107 ;  Jack- 
son  V.  Freer^  17  Johns.  29 ;  BUss  v.  Branhatni  1  J.  J.  Marshall, 
200;  Allen  v.  Bates,  6  Pick.  460 ;  Foss  v.  Crisp,  20  Pick.  121. 
Citations  might  be  greatly  multiplied  upon  this  point,  but  the 
rule  is  so  generally  understood  and  acquiesced  in,  that  it  is 
deemed  needless. 

We  have  therefore  to  consider  two  questions. 
1.  Whether  the  writings  referred  to  in  the  deed,  do  show  the 
intention  of  the  grantor  to  create  de  novo,  the  commonable 
rights  described  in  the  declaration,  and  to  annex  them  to  the 
land  conveyed  ? 

2»  Whether  the  deed  so  refers  to  these  writings  as  to  con- 
vey the  ineorporeal  rights  which  they  evidence  ? 

The  first  of  these  questions  seems  to  me  to  be  free  from 
serious  doubt.  The  committee  were  directed  to  lay  out  the 
Point  Judith  Farm,  so  called,  into  such  a  number  of  farms 
and  lots,  as  may  enable  the  State  to  sell  the  same  to  the  best 
advantage  of  the  State  and  the  purchasers.  They  laid  out 
ten  acres  of  the  land  into  a  "  Common  Lot"  It  is  a  necessa- 
ry inference  that  this  was  done  fcHr  the  best  advantage  of  the 
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State  and  the  purchasers ;  that  is,  that  it  was  a  common  for 
the  use  of  those  who  might  become  the  purchasers  of  the  five 
tracts  of  land,  eaeh  of  which  would  thus  derive  an  advantage 
from  it,  and  so  the  price  would  be  enhanced,  and  the  State 
thereby  gain  an  advantage.  I  can  perceive  no  other  way  in 
which  the  State  and  the  purchasers  could  be  benefited  by 
having  a  part  of  the  land  in  a  common  lot.  This  construc- 
tion of  their  Act  is  strengthened  by  what  they  expressly  say 
in  their  report  They  there  say  they  have  laid  out  this  lot, 
which  they  describe  by  metes  and  bounds,  ^  for  a  common, 
and  laid  out  a  drift-way,  beginning,  &c.,  running,  &c.,  across 
the  marsh,  that  every  lot  may  have  free  access  to  the  marsh 
and  to  the  common  lof  Here  the  intention  is  clearly  shown 
to  annex  to  each  several  farm,  or  lot,  a  right  of  way  to  the 
common  lot;  and  no  reason  occurs  to  me,  why  this  right  of 
way  should  be  annexed  to  each  lot  fon  the  expressed  purpose 
of  free  access  to  the  common  lot,  unless  there  was  also  aa- 
nexed  to  each  lot,  rights  in  the  common  lot 

This  conclusion  is  much  strengthened  by  the  proceedings 
which  took  place  at  the  sale.  The  committee  were  required 
by  the  General  Assembly  to  sell' the  farm  agreeably  to  the  plat 
If  commonable  rights  in  the  common  lot  were  to  be  annexed 
exclusively  to  the  five  farms  or*  lots  into  which  the  upland  had 
been  divided,  then,  of  course,  no  separate  sale  would  be  made 
of  the  common  lot;  the  entire  substantial  value  of  this  land 
being  sold  to  the  purchasers  of  these  five  farms  or  lots,  the 
purchase-money  whereof  would  enhance  the  value  of  this 
common  lot  In  such  case  there  would  be  no  more  occasion 
for  making  a  separate  sale  of  this  common  lot,  than  of  the 
land  covered  by  the  highways,  or  the  drift-way,  or  the  fresh 
water  pond.  But  on  the  other  hand,  if  no  such  commonable 
rights  were  thus  to  be  sold,  the  committee  could  not  execute 
their  authority  to  sell  the  entire  farm  "  agreeable  to  the  plat," 
without  selling  this  ten  acres  which  was  one  of  the  lots  shown 
on  the  plat  and  composing  the  farm.     The  committee  report- 
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ed  to  the  Assembly  that  they  had  "sold  said  farm  in  lots 
agreeably  to  the  plat,"  and  they  return  an  account  of  the 
sales,  in  which  no  notice  is  taken  of  the  common  lot,  any 
more  than  of  the  soil  of  the  ways,  or  the  fresh  water  pond. 

I  think  this  report  must  be  taken  to  mean,  that  they  had 
sold  the  entire  farm  agreeably  to  the  plat,  —  that  such  por- 
tions of  the  soil,  as  the  plat  showed  were  designed  to  be  sold, 
had  been  sold  together  with  such  rights  df  way,  water  and 
common,  as  appeared  by  the  plat  to  be  designed  to  be  an- 
nexed to  those  portions  of  the  soil ;  but  as  to  the  remaining 
soil  covered  by  the  ways,  by  water,  or  subject  to  common,  its 
whole  value  was  embraced  in  the  purchase-money  of  the 
farms  or  lots  sold,  and  no  separate  sales  had  been  made 
thereof. 

The  next  question  is  whether  this  deed  of  the  general  treas- 
urer so  refers  to  these  writings  as  to  convey  the  incorporeal 
rights  they  evidence. 

It  has  l^een  already  remarked  that  the  deed  not  only  re- 
cites the  entire  substance  of  the  proceedings,  but  expressly 
refers  to  the  records  of  the  Assembly  for  all  the  particulars 
which  they  contain,  tit  purports  also  in  express  words,  to.be 
miade, ""  for  and  in  virtue  and  by  force  of  the  said  several 
in  part  recited  Acts  of  the  General  Assembly," — that  is,  in 
order  to  execute  the  contract  of  s^e  which  the  committee  had 
made. 

We  begin  our  examination  of  the  words  of  conveyance 
used  in  the  deed,  with  the  knowledge  of  these  important  facts 
shown  by  the  deed  itself;  that  the  State  had  sold,  through  its 
committee  rights  of  common  in  the  ten  acre  lot,  annexed  to 
each  of  the  five  lots,  and  that  the  purpose  of  this  deed  was  to 
execute  that  sale  of  one  of  the  lots  sold.  The  deed  then  con- 
veys lot  No.  2,  describing  it  by  that  name,  together  with  that 
undivided  proportion  of  salt  marsh  which  had  been  assigned 
to  this  lot ;  it  then  shows  how  lot  No.  2  bounds  on  the  other 
lots,  and  proceeds  to  say :  "  for  a  further  and  more  complete 
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description  of  the  aforesaid  two  hundred  acres  of  upland,  as 
well  as  of  the  twenty-seven  acres  and  one  ninth  part  of  an 
acre  undivided,  of  the  said  salt  marsh,  and  the  common  lot  of 
ten  acresy  reference  being  had  to  the  map  or  plat  thereof,  the 
same  will  fully  appear,  together  with  all  the  ways,  waters, 
rights,  liberties,  privileges,  improvements,  and  appurtenances 
whatsoever  to  the  hereby  granted  premises  belonging,  of  in 
anywise  appertaining." 

Now  if  this  deed  had  begun  by  a  recital  that  the  State  had 
sold  to  the  grantee  lot  No.  2,  and  also  as  appurtenant  thereto, 
certain  described  ways  and  water  rights,  and  also  common- 
able rights  in  a  lot  of  ten  acres,  also  described,  there  could  be 
no  doubt,  I  sifppose,  that  a  conveyance  of  the  lot  with  its 
appurtenances,  would  pass  these  incorporeal  rights.  Such  a 
deed  would  sufficiently  evince  an  intention  to  create  these 
rights  and  annex  them  to  lot  No.  2;  the  words  <' appurte- 
nances thereto  belonging,"  would  be  held  to  include  these 
rights  thus  shown  to  belong  to  lot  No.  2. 

And  in  my  opinion  this  deed,  by  reciting  the  several  acts  of 
the  committees,  and  of  the  assembly,  and  referring  to  the 
records  thereof,  does  show  that  the  State  did  make  sale  of  lot 
No.  2  with  these  incorporeal  rights  annexed  thereto — that  it 
was  the  purpose  of  the  deed  to  execute  that  sale  —  and  that 
by  conveying  the  lot  with  the  appurtenances  thereto  belong- 
ing, it  roust  be  taken  to  include  those  appurtenances  which 
were  made  to  belong  to  the  lot,  by  being  thus  sold  with  it 

It  was  argued  on  the  part  of  the  defendant,,  that  though 
this  is  called  on  the  plat  and  in  the  report  of  the  committee, 
a  common  lot,  it  does  not  appear,  that  the  right  of  taking  sea- 
weed or  sea  manure  was  one  of  the  commonable  rights  to  be 
exercised  thereon. 

In  Kenyon  v.  Nichols^  1  B.  L  Rep.  106,  an  action  on  the 
case  was  sustained,  for  disturbance  of  the  plaintiff's  com- 
monable right  in  this  very  land  by  taking  sea-weed  therefrom. 
I  consider  it,  therefore,  to  be  the  established  law  of  the  State, 
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which  seems  to  me  consistent  with  sound  principles,  that  the 
right  to  take  sea-weed  and  sea  manare  from  a  beach,  is  a 
lawful,  commonable  right.  It  is  true  the  designation  of  this 
lot  is  general ;  it  is  simply  a  common  lot.  But  this  must  be 
taken  to  include  all  such  rights  of  common  as  the  land  may 
be  capable  of  supporting,  and  among  them  the  right  now  in 
question.     WhUlocke  v.  Hutchinson,  2  M.  &  Rob.  205. 

It  was  also  argued  that  the  Supreme  Court  of  the  State 
had  decided  {Knotoks  v.  Nichols,  2  R.  L  Rep.  198),  that  the 
General  Treasurer  had  not  authority  to  convey  the  soil  of  this 
ten  acre  common  lot,  and  that  the  title  was  now  in  the  State. 
I  am  inclined  to  agree  with  that  learned  Ck)urt  in  this  conclu- 
sion, though  I  have  not  had  occasion  very  fully  io  examine 
its  grounds.  But  it  is  quite  consistent  with  the  rights  claimed 
by  the  plaintiff,  that  the  title  to  the  soil  should  be  in  the  State. 
The  defendant  however,  also  insists  that  the  rights  of  com- 
mon also  are  in  all  the  inhabitants  of  the  State.  What  has 
been  above  said  indicates  my  opinion  on  this  subject.  I  will 
only  add,  that  an  intention  to  sell  the  whole  of  this  farm  in 
such  manner,  that  it  might  produce  the  most  money  is  plainly 
expressed ;  and  there  is  nothing  to  indicate  a  design  to  reserve 
a  part  of  it,  for  the  use  of  the  inhabitants  of  the  State ;  a  de* 
sign  very  improbable  in  itself;  since  its  remote  and  isolated 
position  would  render  it  impracticable  for  the  people  of  the 
State,  or  any  considerable  part  of  them,  to  derive  equal  ad- 
vantages therefrom. 

In  pursuance  of  the  agreement  of  the  parties,  judgment  is 
to  be  rendered  for  the  plaintiff  for  one  dollar  as  damages. 

Ames  and  Updike,  Sen*,  for  the  plaintiff. 

Dixon  and  Sherman,  contra. 
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Sadlier  vs.  Lawrence  Fallon. 

Though  a  Circuit  Court  of  the  United  States  would  have  jurisdiction  over  a  snit 
•gainst  an  inhabitant  of  the  district,  if  personal  service  were  made  on  him  by  lear- 
ing  a  copy  of  the  writ  at  his  last  and  osnal  place  of  abode,  and  under  the  same 
process  a  direct  or  foreign  attachment  was  made,  jet  if  no  personal  service  what- 
ever was  made,  there  is  no  jurisdiction,  in  the  case  of  an  inhabitant,  any  more 
than  of  a  non-resident. 

The  case  id  stated  in  the  opinion  of  the  Court. 

CiTRTlSy  J.  This  is  a  motion  to  dismiss  for  want  of  juris- 
diction. The  suit  was  commenced  by  a  writ  of  capitis  and 
attachment,  in  the  form  prescribed  by  the  Statute  law  of 
Rhode  Island.  This  writ  empowers  and  requires  the  officer 
to  arrest  the  body  of  the  defendant,  and  for  want  of  the 
body,  to  attach  his  goods  and  chattels.  The  statute  also 
provides,  that  when  any  person  shall  reside,  or  be  absent 
out  of  this  State,  or  shall  conceal  himself  therein,  so  that 
his  body  cannot  be  arrested,  the  personal  estate  of  such  ab- 
sent or  concealed  person  lodged  or  lying  in  the  hands  of 
his  attorney,  agent,  factor,  trustee,  or  debtor,  shall  be  liable  to 
be  attached  in  the  manner  therein  pointed  out  A  copy  of 
the  writ  is  to  be  served  on  the  garnishee,  and  he  is  permitted 
to  defend  the  suit  No  provision  is  made  for  any  personal 
service  on  the  defendant ;  but  if  he  shall  not  return  into  the 
State  before  the  return  day  of  the  writ,  the  action  is  to  be 
continued  until  the  next  term,  and  the  defendant  may  answer 
to  the  action  six  days  before  such  next  term.  If  it  appears 
that  no  effectual  attachment  has  been  made,  the  action  is  to 
be  dismissed,  and  the  person  defending  the  suit  is  to  recover 
his  costs.     (Rev.  Laws,  110,  §§  1,  3,  21,  25.) 

In  this  case,  the  defendant  is  described  in  the  writ  as  a  citi- 
zen of  the  State  of  Rhode  Island,  and  as  of  the  city  of  Provi- 
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dence,  in  that  State.  The  officer  has  returned  that  he  could 
not  find  the  body,  and  for  want  thereof,  in  obedience  to  the 
direction  of  the  plaintiff,  he  had  laid  an  attachment  on  bis 
goods  in  the  hands  of  Thomas  Darfee. 

On  this  motion  it  must  be  taken  to  be  true,  that  the  defend- 
ant is  a  resident  of  Rhode  Island,  but  either  temporarily  absent 
from  or  concealed  in  the  State,  at  the  time  of  the  service  of 
ihe  writ  And  the  question  is,  whether  the  Court  has  jurisdic- 
tion under  the  eleventh  section  of  the  Judiciary  Act,  (2  Stat, 
at  Large,  78). 

If  the  law  of  Rhode  Island  had  made  provision  for  notice  to 
the  defendant,  in  addition  to  the  service  of  a  copy  of  the  writ 
on  the  garnishee,  as  is  done  in  case  of  a  direct  attachment  by 
the  third  section  of  this  Act,  I  should  not  find  any  difficulty 
in  sustaining  the  jurisdiction.  Because  the  defendant  being 
an  inhabitant  of  the  State,  is  within  the  express  words  of  the 
eleventh  section  of  the  Judiciary  Act  of  1789,  and  as  to  the 
particular  mode  of  giving  him  notice,  the  Court  is  referred,  by 
the  Process  Act  of  1792,  (1  Stat  at  Large,  276,  §  2,)  to  the 
law  of  the  State.  But  no  personal  service  whatever  on  the 
defendant,  by  any  m6de,  is  provided  by  the  law  of  the  State. 

Still,  as  the  defendant  was  an  inhabitant  of  the  State,  and 
either  concealed  therein,  or  only  temporarily  absent  there- 
from, its  tribunals  have  jurisdiction  over  his  person,  ratione 
domicilii;  and  if  the  law  of  the  State  deems  it  sufficient  notice 
to  him  to  make  it  his  duty  to  appear,  to  serve  a  copy  of  the 
writ  upon  any  person  with  whom  he  has  deposited  goods  or 
chattels,  proceedings  founded  thereon,  would,  perhaps,  be  con- 
sistent with,  the  principles  of  public  law,  and  valid  in  other 
States.  In  Dovglas  v.  Forest^  4  Bing.  686,  and  Becquet  v. 
McCarthy^  2  B.  &  Ad.  951,  the  Courts  of  Common  Pleas  and 
King's  Bench  went  even  further  than  this.  And  though  Lord 
Brougham  says,  in  Don  v.  Lippmany  5  CI.  &  Fin.  21,  that  the 
last-mentioned  case  has  been  supposed  to  go  to  the  verge  of 
the  law,  yet  there  is  nothing  in  his  judgment  inconsistent  with 
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the  exercise  of  jarisdiction  over  an  inhabitant  temporarily  ab- 
sent, provided  notice  be  given  to  him  as  required  by  the  law 
of  the  country  having  legislative  authority  over  him.     But  I 
do  not  feel  called  on  to  come  to  any  decided  opinion  concern* 
ing  the  validity  of  these  proceedings,  tested  by  the  rules  of 
public  law ;  because  I  am  constrained,  by  the  opinion  of  a 
majority  of  the  Supreme   Court,  in    Toland  v.  Spraguey  12 
Peters,  330,  to  declare,  that  as  no  process  against  the  person 
of  the  defendant  was  served,  this  Court  cannot  render  a  judg- 
ment     (See  also  Levy  v.  Filzpatric,  15  Pet.  171.)     It  is  true, 
the  precise  question  did  not  necessarily  arise  in  that  case,  and 
four  judges  declined  to  express  an  opinion  thereon.     But  sitting 
here  at  the  Circuit,  I  do  not  feel  at  liberty  to  disregard  the  delib- 
erate opinion  of  a  majority  of  the  Court,  upon  a  point  of  juris- 
diction, which  is  certainly  attended  with  considerable  difficulty. 
And  I  yield  to  it  with  less  reluctance,  because  in  this  particu- 
lar case,  I  understand  there  are  proceedings  in  a  State  Court 
which  will  doubtless  secure  the  rights  of  the  plaintiff;  and,  for 
the  future,  provision  can  be  made  by  a  rule,  which  the  Court 
has  power  to  make  under  the  section  of  the   Process  Act 
already  cited,  so  far  modifying  the  proceedings  by  foreign  at- 
tachment, as  to  require  a  copy  of  the  writ  and  of  the  officer's 
return  of  the  attachment  thereon,  to  be  served  on  the  defend- 
ant, by  leaving  the  same  at  his  last  and  usual  place  of  abode 
within  the  State.  In  my  opinion  the  Court,  upon  such  process, so 
served,  would  have  jurisdiction  over  an  inhabitant  of  the  State 
concealed  or  temporarily  absent,  provided  some  effectual  at- 
tachment was  made  of  his  property.     If  no  such  attachment 
should  be  made,  the  proceeding  would  not  be  in  conformity 
with  the  law. 

The  suit  must  be  dismissed  for  want  of  jurisdiction.. 

49  • 
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George  Wilkinson  et  oL  vs.  William  H.  Wilkinson  et  al. 

An  assignee  of  a  right  to  an  account  of  the  proceeds  of  sales  of  mortgaged  prop- 
erty, cannot  maintain  a  suit  in  the  Circuit  Court  of  the  United  States,  in  a  case 
where  his  assignors  were  not  competent  on  the  ground  of  cidxenship,  to  sue  the 
defendants. 

If  a  cestui  que  trust  under  an  assignment  for  the  benefit  of  creditozs,  buys  a  right  of 
property  which  the  assignees  were  empowered  to  sell,  in  the  execution  of  their  tmst, 
he  must  claim  as  a  purchaser  under  them,  not  as  a  cestui  que  trust. 

The  case  is  stated  in  the  opinion  of  the  Court.   * 

Curtis,  J.  This  is  a  suit  in  equity  to  which  George  Wil- 
kinson, a  citizen  of  the  State  of  Connecticut,  and  Hiram  M. 
Barney,  a  citizen  of  the  State  of  Illinois,  were  originally  the 
parties  plaintiff,  and  the  administrators  of  William  Wilkin- 
son, deceased,  and  Benjamin  Fessenden,  all  citizens  of  Rliode 
Island,  are  the  parties  defendant. 

The  bill  states,  that  Abraham  and  Isaac  Wilkinson,  mort- 
gaged certain  i^al  and  personal  property  to  the  deceased, 
William  Wilkinson,  conditioned  to  indemnify  him  against 
certain  liabilities  he  was  under,  or  might  incur  for  the  mort- 
gagors, with  a  power  of  sale  in  case  of  breach  of  condition  ; 
that  subsequently  the  mortgagors  conveyed  the  equity  of 
redemption  of  the  mortgaged  premises,  together  with  other 
property,  to  William  Wilkinson,  Nathaniel  Searle,  the  plain- 
tiff Barney,  and  the  defendant  Fessenden,  in  trust  to  sell  the 
same,  and  to  apply  the  proceeds  to  pay  particular  creditors  of 
the  assignors,  of  whom  the  plaintiff,  Greorge  Williamson,  was 
one. 

The  bill  further  states,  that  William  Wilkinson,  in  his  life- 
time made  sales  under  the  powers  contained  in  the  deeds  of 
mortgage,  fully  reimbursed  himself  for  all  his  payments,  and  ex- 
tinguished all  his  liabilities  for  the  mortgagors,  and  had  in  his 
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hands  a  surplus,  for  which  he  ought  to  have  accounted  to  the 
assignees  of  Abraham  and  Isaac  Wilkinson.  .That  Searle, 
one  of  the  assignees,  is  dead ;  and  that  the  surviving  assignees, 
for  a  valuable  consideration,  have  sold  and  assigned  to  the 
plaintiff',  George  Wilkinson,  all  their  right  and  title  to  what 
remained  in  the  hands  of  William  Wilkinson,  as  above 
stated.  The  bill  prays  for  ai^  account  by  the  administrators 
of  William  Wilkinson,  of  the  moneys  received  by  him  under 
the  sales  of  the  mortgaged  property,  and  of  the  disposition 
thereof,  and  that  the  balance  may  be  decreed  to  be  paid  to 
George  Wilkinson,  as  assignee  thereof. 

The  eleventh  section  of  the  Judiciary  Act  of  1789,  (1  Stat, 
at  Large,  78,)  declares  ''that  no  District  or  Circuit  Court 
shall  have  cognizance  of  any  suit  to  recover  the  contents  of 
any  promissory  note,  or  other  chose  in  action  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such 
Court,  to  recover  the  said  contents,  if  no  assignment  had  been 
made." 

I  am  of  opinion  that  an  equitable  assignee  of  a  claim  to  an 
account  is  within  this  restrictive  clause.  In  SerS  v.  Pilots  6 
Cranch,  335,  Mr.  Chief  Justice  Marshall,  speaking  of  a  suit  in 
equity  by  an  assignee  for  an  account,  says  :  ''  Without  doubt, 
assignable  paper,  being  the  chose  in  action  most  usually  trans* 
ferred,  was  in  the  minds  of  the  legislature  when  the  law  was 
framed;  and  the  words  of  the  provision  are,  therefore,  best 
adapted  to  that  class  of  assignments.  But  there  is  no  reason 
to  believe  that  the  legislature  were  not  equally  disposed  to  ex- 
cept from  the  jurisdiction  of  the^  Federal  Courts,  those  who 
could  sue  in  virtue  of  equitable  assignments  and  those  who 
could  sue  in  virtue  of  legal  assignments.  The  assignee  of  all 
the  open  accounts  of  a  merchant,  might,  under  certain  circum- 
stances be  permitted  to  sue  in  equity,  in  his  own  name,  and 
there  would  be  as  much  reason  to  exclude  him  from  the  Fed- 
eral Courts,  as  to  exclude  the  same  person,  when  the  assignee 
of  a  particular  note.  The  term,  ^  other  chose  in  actioHj^^  is  broad 
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enough  to  comprehend  either  case,  and  the  word  ^  contents," 
is  too  ambiguous  to  restrain  that  general  term.  The  contents 
of  a  note  are  the  sum  it  shows  to  be  due ;  and  the  same  may, 
without  much  violence  to  language,  be  said  of  an  account 

No  substantial  distinction  in  this  respect,  can  be  made  be- 
tween a  right  to  an  account  of  sales  of  mortgaged  property, 
and  any  other  right  to  an  account  They  are  all  chases  m 
action  within  the  meaning  of  this  law*  They  are  rights  to 
recover  sums  of  money  by  means  of  suits ;  and  whether  the 
right  be  legal  or  equitable,  whether  the  assignment  thereof 
passed  a  legal  title  so  as  to  enable  the  assignee  to  sue  in  bis 
own  name  at  law,  or  only  an  equitable  title,  to  be  asserted 
through  the  aid  of  a  Court  of  Chancery,  it  was  equally  the 
purpose  of  this  restrictive  clause  to  prevent  the  citizenship  of 
the  assignee  from  enabling  him  to  come  into  a  Court  of  the 
United  States.  Such,  in  general,  was  the  view  taken  of  it  by 
the  Supreme  Court,  in  Sheldon  v.  Sill,  8  How.  441 ;  and 
which  was  not  modified  by  Deshler  v.  Dodge^  16  How.  622, 
which  explained  its  meaning. 

The  true  inquiry  here  is,  therefore,  whether  the  plaintiff's 
assignors  could  have  sued  in  the  Circuit  Court  on  the  title 
shown  by  this  bill.  And  it  is  manifest  they  could  not,  for  one 
of  them  is  a  citizen  of  Rhode  Island.  It  is  urged,  however, 
that  Barney,  one  of  the  surviving  assignees  of  A.  and  I.  Wil- 
kinson, might  have  brought  his  bill  against  his  co-assignee  Free- 
man, and  the  administrators  of  William  Wilkinson,  and  al- 
leged, that  he  joined  Freeman  as  a  defendant,  to  compel  him 
to  do  his  duty  in  collecting  Ihe  money,  and  paying  it  to  cred- 
itors. That  such  a  bill  might  'be  sustained,  may  be  admitted. 
But  it  would  be  a  case  differing  widely  from  the  one  shown 
by  this  bill ;  which  shows  that  both  assignees.  Freeman  and 
Barney,  in  the  execution  of  their  trust,  have  sold  this  claim  to 
the  plaintiff,  Greorge  Wilkinson.  They  have  no  further  duty 
as  assignees  to  perform,  in  the  collection  of  this  money ;  and, 
consequently,  one  of  them,  upon  the  present  state  of  fiicts. 
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could  not  allege,  that  the  other  should  be  made  a  defendant,  to 
compel  him  to  discharge  any  trust,  as  to  this  account. 

George  Wilkinson  is  the  assignee  of  both  Freeman  and 
Barney.  It  was  necessary  that  both  of  them  should  join  to 
make  him  any  title.  Wilbur  v»  Almy^  12  How.  180.  Both 
did  join ;  one  is  as  much  his  assignor  as  the  other ;  or,  rather 
being  but  trustees,  both  united  conveyed  one  entire  title.  Un- 
less both  could  have  sued  upon  this  title  if  no  assignment 
had  been  made,  the  assignee  cannot  sue.  And  he  cannot  es- 
cape the  difficulty  by  suggesting,  that  if  no  assignment  had 
been  made,  there  might  have  arisen  such  a  state  of  facts  that 
a  Court  of  Equity  would  have  allowed  one  of  the  trustees  to 
represent  and  enforce  the  whole  title.  I  cannot  presume  that 
Freeman  would  have  refused  to  do  his  duty,  and  join  in  a  suit 
for  an  account,  if  any  thing  was  due. 

It  is  further  urged,  that  George  Wilkinson,  being  a  cestui 
que  trust  xxnAer  the  assignment  of  A.  and  L  Wilkinson,  may 
sustain  this  bill  in  his  own  right.  But  the  creditors  of  A.  and 
L  Wilkinson  have  no  longer  any  equitable  interest  in  the  ac- 
count for  which  this  bill  is  filed.  The  right  to  an  account 
having  been  sold,  and  assigned  by  the  trustees,  for  a  valuable 
consideration  in  the  execution  of  their  trust,  the  purchase- 
money  is  substituted  in  place  of  the  right ;  and  George  Wil- 
kinson as  a  creditor  and  cestui  que  trusty  has  no  right  therein-. 
The  entire  interest  belongs  to  him  as  a  purchaser. 

My  opinion  is  that  the  bill  must  be  dismissed  for  want  of 
jurisdiction. 

Cozzens^  for  the  complainant 

Potter^  contra. 
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The  Brig  Busy. 

If  a  claimant  of  property  seized  for  a  breach  of  the  revenue  laws,  fails  to  produce 
in  the  District  Ck>iirt,  material  evidence,  which  he  shows -no  cause  for  having  kq»t 
back,  it  will  be  looked  on  with  suspicion  in  this  Court. 

Where  it  was  proved  satisfactorily,  {hat  the  master  had  a  considerable  qnaxuity  of 
cigars  on  board,  in  a  voyage  finom  a  port  in  Cuba,  to  Providence,  Bhode  Island, 
and  none  were  entered  on  the  manifest,  and  no  account  given  of  the  quantity  of 
those  purchased  in  Cuba,  or  their  price,  and  the  evidence  was  sufl&cient  to  cast  the 
burden  of  proof  on  the  claimant,  under  die  seventy-first  section  of  the  CdUectloB 
Act  of  March  2,  1799,  (1  Stat,  at  Lai^ge,  678,)  it  was  held  that  his  fiulnre  to  pR»- 
duce  evidence  of  what  he  bought  and  put  on  board  in  Cuba,  was,  in  a  balanced 
case,  cause  for  condemnation. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Curtis,  J.  This  is  a  libel  of  information  for  the  forfeiture 
of  the  brig  Basy,  for  a  violation  of  the  50th  section  of  the 
Collection  Act  of  1799,  (1  Stat  at  Large,  665,)  by  landing 
merchandise  imported  from  Cuba,  of  four  hundred  dollan' 
value  without  a  permit  The  District  Court  pronounced  for 
the  forfeiture,  and  the  claimants  appealed.  After  an  attentive 
perusal  of  the  evidence,  and  a  careful  consideration  of  the 
case,  I  am  of  opinion  that  the  decree  of  the  District  Court 
must  be  affirmed. 

I  do  not  deem  it  needful  to  go  into  minute  statements  of 
the  evidence,  but  I  shall  indicate  the  substantial  grounds  on 
which  my  decree  rests. 

The  brig  Busy,  bound  from  Mariel,  in  the  Island  of  Cuba, 
to  Providence,  in  the  District  of  Bhode  Island,  with  a  mani* 
fested  cargo  of  molasses,  arrived  within  the  limits  of  the  col- 
lection district  of  the  port  of  Providence,  on  the  ninth  day  of 
May,  1853,  was  boarded  by  a  pilot,  and  under  his  charge  was 
proceeding  up  the  bay,  when  she  was  approached  by  a  sail 
boat,  on  board  of  which  were  two  men  and  two  women.    The 
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sail  boat  came  along-side  the  brig,  was  made  fast,  the  two 
men  and  two  women  went  on  board,  and  after  remaining  a 
short  time  the  men  reentered  the  boat,  and  preceded  the  brig 
up  to  the  town.     The  women  remained  on  board  the  brig. 

The  pilot  swears  that  from  eight  to  ten  boxes,  about  three 
feet  by  four,  were  discharged  from  the  brig  into  the  sail  boat, 
and  taken  away  by  the  latter.  The  cook  of  the  brig  testifies 
that  some  boxes,  he  is  not  sure  of  the  number,  were  taken  on 
board  at  Mariel ;  that  during  the  passage  he  saw  one  of  them 
opened  —  it  contained  cigars,  and  the  captain  placed  them,  or 
part  of  them,  in  a  canvas  bag ;  that  he  saw  some  of  these 
boxes  put  into  tLe  sail  boat.  A  foremast  hand  testifies  he 
saw  some  boxes  brought  on  board  at  Mariel.  During  the  pas- 
sage one  of  them  was  brought  on  deck  empty.  He  broke  it 
up  for  firewood,  and  it  smelled  as  if  it  had  contained  tobacco. 
These  boxes  he  saw  put  into  the  sail  boat,  and  he  assisted  in 
passing  some  of  them  on  deck.  He  does  not  speak  definitely 
of  their  size  or  number. 

There  can  be  no  room  for  doubt  that  under  the  seventy-first 
section  of  this  Collection  Act,  this  evidence  imposes  on  the 
claimants  the  burden  of  proof.  Locke  v.  United  States^  7  Cr. 
339;  Wood  v.  United  Slates,  16  Pet.  342;  Clifton  v.  United 
States,  4  How.  242;  Taylor  v.  Utiited  States,  3  How.  197. 
This  evidence  not  only  warrants  suspicion,  but  is  enough,  if 
not  overcome  and  controlled,  to  requfre  condemnation,  pro- 
vided the  value  of  the  merchandise  appears  to  be  sufficient. 

To  sustain  the  burden  of  proof  thus  cast  upon  them,  the 
claimants  have  produced  the  testimony  of  the  first  and  second 
officers  of  the  brig,  of  the  four  persons  who  came  in  the  boat, 
and  of  another  man  who  boarded  the  brig  from  another  sail 
boat,  while  the  one  first  mentioned  was  lying  along-side  the 
brig. 

'  I  have  carefully  perused  this  evidence,  and  after  an  attentive 
consideration  of  it  I  find  it  is  possible  that  it  may  be  true ; 
and  yet  the  positive  testimony  of  the  three  witnesses  for  the 
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government  may  also  be  trae.  It  is  wholly  of  a  negative  char- 
acter, and  some  of  it  is  attended  with  circamstances  and  ac- 
companied by  admissions,  which  greatly  detract  from  its 
weight 

The  two  female  witnesses  who  went  into  the  cabin  on  their 
arrival  on  board,  and  remained  there  most  of  the  time,  simply 
prove  that  they  did  not  observe,  or  did  not  remember  any 
thing  about  the  transhipment  of  boxes.  The  first  officer  was 
under  arrest  for  being  concerned  in  this  offence,  when  he  testi- 
fied. The  substance  of  his  evidence  is,  that  he  was  at  the 
wheel,  and  has  no  knowledge  of  any  such  boxes  as  the  gov- 
ernment's witnesses  describe.  He  also  swears  he  knew  noth- 
ing of  any  cigars  being  on  board.  The  testimony  of  the 
second  officer  was  not  taken  till  after  the  decree  in  the  Dis- 
trict Court,  and  no  cause  is  shown  for  the  delay.  This  is  a 
circumstance  which  throws  some  suspicion  over  the  case, 
especially  when  it  is  added,  that  the  claimants  also  failed  tp 
take  the  testimony  of  Talbot  and  Robinson,  the  two  men 
who  sailed  the  boat,  until  after  the  vessel  had  been  condemned 
in  the  District  Court.  It  imposes  on  the  Court  the  duty  of 
scrutinizing  their  evidence  with  much  care,  to  s^e  whether  it 
gives  indications  which  account  for  its  having  been  kept 
back,  and  only  reluctantly  produced  when  an  urgent  necessity 
was  felt  to  atteitipt  to  relieve  the  case.  Oushman  v.  Ryany 
1  Story,  91.  The  seccTnd  officer  denies  all  knowledge  of  such 
boxes  as  are  described,  but  admits  there  were  cigars  on  board. 
To  use  his  own  expression,  "  there  were  cigars  kicking  round 
there." 

Robinson  and  Talbot  say  they  saw  no  cigars,  and  so  far  as 
they  knew,  none  were  brought  up  to  town  by  their  boat. 
They  say  also,  that  they  saw  no  boxes  taken  on  board  the 
boat,  and  they  saw  none  in  the  boat.  But  when  the  direct 
question  is  put  to  Robinson,  can  you  swear  there  were  no 
boxes  in  said  cuddy  on  the  passage  from  the  brig  to  the  city  ? 
he  answered^  I  cannot.     I  do  not  perceive  how  these  state* 
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ments  can  be  reconciled,  but  upon  the  supposition  that, 
though  boxes  were  on  board,  they  were  covered  from  sight,  so 
that  these  witnesses  felt  at  liberty  to  declare  they  did  not 
knotv  boxes  were  there.  And,  considering  their  position 
and  relation  to  this  transaction,  there  is  an  absence  of  frank- 
ness and  fulness  of  statement,  and  a  cautious  restriction  to 
positive  knowledge,  which  leave  their  evidence  open  to  the 
remark,  that  what  they  testify  may  be  literally  true ;  but  that 
they  were  designedly  ignorant,  or  perhaps  designedly  kept  in 
ignorance,  of  facts  which  other  witnesses  knew. 

I  do  not  attach  much  importance  to  the  testimony  of  the 
person  who  was  there  with  the  other  sail  boat.  He  certainly 
would  give  us  to  understand,  that  he  was  exceedingly  vigi- 
lant ;  but  he  had  no  occasion  to  enter  into  any  such  inspec- 
tion of  the  sail  boat,  or  to  remember  what  he  saw  on  board, 
as  would  enable  him  to  disprove  positive  evidence  simply  by 
his  negative  statements. 

Much  reliance  has  been  placed  upon  the  size  of  the  sail 
boat,  and  the  impracticability  of  storing  eight  to  ten  boxes,  of 
the  size  spoken  of  by  the  pilot,  on  board  this  boat,  without 
their  being  conspicuous.  If  the  precise  size  and  number  of 
the  boxes  be  taken  to  be  fixed  facts,  this  would  afford  some 
grounds  for  such  a  conclusion.  But  no  witness  professes  to 
speak  with  precision  as  to  the  size  of  the  boxes  ;  and  though 
the  pilot  says  he  thinks  he  counted  nine  boxes,  he  does  not 
undertake  to  speak  with  certainty  respecting  the  number ;  and 
the  other  witnesses  are  still  less  positive  respecting  either  of 
these  particulars. 

It  is  insisted  also,  that  there  was  not  room  in  the  cabin  to 
stow  these  boxes,  and  that  the  mates  swear  they  were  not 
there  during  the  voyage.  This  may  be  so.  But  no  witness 
says  they  were  kept  in  the  cabin  during  the  voyage.  Whether 
they  could  have  been  stowed  in  the  run,  under  the  cabin  floor, 
or  whether  there  was  any  opening  in  the  bulkhead,  between 
the  cabin  and  the  hold,  does  not  appear. 

VOL.  n.  60 
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I  consider  the  attempt  made  to  impeach  the  general  char- 
acter of  Holmes  for  truth  and  veracity,  not  successfuL  It 
is  shown  that  he  had  some  unfriendly  feelings  towards  the 
captain,  which  detracts  something  from  the  weight  of  bis  evi- 
dence. The  same  is  true  of  the  pilot,  who  was  undoubtedly 
induct  to  complain,  by  the  fact  that  be  differed  with  the 
captain  concerning  bis  pilotage  fees.  No  previous  concert  be- 
tween him  and  the  other  two  witnesses  is  shown;  nor  is 
there  any  cause  to  suspect  any.  That  the  pilot  should  have 
made  this  complaint,  actuated  by  a  desire  of  revenge,  with  no 
probable  cause  to  base  it  on,  and  with  the  knowledge  that 
if  false,  its  falsehood  must  be  effectually  exposed,  is  to  my 
mind  improbable. 

But,  in  considering  this  case,  I  have  not  felt  at  liberty  to 
rest  my  judgment  merely  on  this  comparison  of  the  testimony. 
If  it  rested  on  this  alone,  the  case  would  not  be  free  from  dif- 
ficulty. For  though  there  is  positive  evidence  of  three  wit- 
nesses, who  must  be  perjured  if  no  boxes  were  transhipped 
into  the  sail  boat,  and  only  negative  evidence  on  the  other 
side,  yet  two  of  the  three  positive  witnesses  are  not  free  from 
exception,  and  the  negative  evidence  comes  from  those  who 
might,  and  probably  did  know  of  the  transshipment,  if  it  took 
place.  But  the  case  does  not  depend  solely  on  this  conflicting 
evidence. 

The  cook  swears  he  saw  a  box  opened  by  the  master,  on 
the  passage,  and  cigars  taken  therefrom  and  placed  in  a  can- 
vass bag.  There  is  no  evidence  in  the  case  which  conflicts 
with  this  statement,  and  the  second  officer  confirms  it  in  the 
manner  already  quoted.  Yet  no  cigars  were  found  on  board 
the  vessel  when  it  was  seized,  on  the  day  after  she  was 
entered,  and  none  were  placed  on  the  manifest,  even  as  ship's 
stores.  When  and  where  were  they  landed  ?  What  quantity 
was  purchased  in  Cuba  ?  To  these  questions  the  evidence  on 
the  part  of  the  claimant  should  have  afforded  soi;ne  satisfac- 
tory answer.    None  is  attempted. 
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In  Clifton  v.  United  Stales,  4  How.  242,  it  was  held  1;hat 
where  the  claimant  had  the  burden  of  proof  imposed  on  him 
under  the  71st  section  of  the  Collection  Act,  it  was  proper  to 
instruct  the  jury,  that  the  failure  of  the  claimant  to  produce 
the  evidence  of  his  accounts  and  transactions  with  the  parties 
abroad  from  whom  he  purchased  the  goods,  authorized  the  pre- 
sumption, that  if  produced,  they  would  operate  unfavorably 
on  his  case.  I  consider  it  proved  that  the  master'  had  cigars 
on  board  purchased  in  Cuba.  If  there  was  but  a  single  box, 
as  the  claimant's  counsel  asserts,  it  is  presumable  the  master 
had  a  bill  of  parcels  of  it,  and  could  have  produced  it,  and 
by  the  aid  of  a  commission,  to  which  he  was  entitled,  could 
have  verified  it,  and  shown  that  no  more  were  thus  bought.  It 
is  because  such  sources  of  proof  are  known  to,  and  in  the  con- 
trol of  the  claimant,  and  in  the  ordinary  course  of  business 
sufficient  for  the  protection  of  honest  men,  that  the  law  im- 
poses the  burden  of  proof  on  the  claimant  where  a  case  of 
suspicion  is  made.  And  when  the  evidence  on  the  part  of  the 
government  carries  the  case  much  beyond  one  of  suspicion, 
and  upon  all  the  proofs  produced,  the  Court  can  only  say  it  is 
a  balanced  case,  then  the  burden  which  is  on  the  claimants, 
and  their  failure  to  produce  proofs  which  could  not  but  have 
had  an  important  influence,  and  which  were  under  their  exclu- 
sive control,  must  decide  it  against  them. 

As  to  the  value  of  the  merchandise,  I  consider  the  onus  pro* 
bandi  to  be  on  the  claimants,  and  they  have  offered  no  evi- 
dence to  meet  that  produced  by  the  government.  The  60th 
section  of  the  Collection  Act  requires  the  Court  to  rate  the 
goods  at  the  highest  market  price  of  such  merchandise.  The 
testimony  of  Mr.  Huntoon,  a  tobacco  dealer  in  Providence, 
fixes  the  price  at  least  as  high  as  twenty  dollars  a  thousand. 
Twenty  thousand,  at  this  price,  would  amount  to  $400  value. 
And  the  same  witness,  who  speaks  from  his  knowledge  of  the 
subject  gained   in  his  trade,  proves  that  five  boxes,  of  half 
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the  'size   mentioned  by  the  pilot,  would  contain  that  quan- 
tity. 

The  decree  of  the  District  Court  is  affirmed,  with  costs. 

Broum,  District- Attorney,  for  the  United  States. 

Blake  and  Hazard^  contra. 


Mart  Hunt,  by  her  next  Friend,  vs.  Walter  R.  Danforth, 

Executor. 

The  provision  in  the  Judiciary  Act,  (1  Stat.  atXiai^y82,)  8. 16,tha;t  a  Bait  inequity 
shall  not  be  sastained  when  there  is  a  plain,  adeqoate,  and  complete  remedy  at 
law,  is  only  declaratory  of  what  would  otherwise  be  held  in  equity.  Ajeme 
covert  has  not  such  a  remedy  at  law  to  recover  money  held  to  her  separate  use. 

An  assignment  of  all  the  right,  title,  and  interest  of  the  lessee,  conveys  his  right  to 
compensation  for  n6w  erections  on  the  land,  covenanted  %  the  lease  to  be  paid 
for  by  the  lessor ;  for  such  a  covenant  runs  with  the  land. 

A  representation  of  insolvency  does  not  deprive  a  citizen  of  another  Stats  of  tba 
right  to  bring  a  suit  against  the  administrator  in  a  court  of  the  United  States,  and 
the  presentation  to  the  commissioners,  and  the  adjudication  of  a  claim  of  which 
they  have  not  jurisdiction,  is  not  a  bar. 

In  Rhode  Island,  commissioners  of  deceased  insolvents  have  not  jurisdiction  of 
merely  equitable  claims. 

Tms  was  a  bill  in  equity,  which  came  on  to  be  heard  on  a 
demurrer.  The  substance  of  the  stating  part  of  the  bill  was 
as  follows :  — 

"  Mary  Hunt,  of  the  city  of  Worcester,  in  the  county  of 
Worcester,  in  the  Commonwealth  of  Massachusetts,  a  citizen 
of  the  State  of  Massachusetts,  wife  of  Stephen  W.  Hunt,  of 
said  Worcester,  by  her  next  friend,  John  W.  Wetherell,  of  the 
city  and  county  of  Worcester,  in  the  Commonwealth  of  Mas- 
sachusetts, a  citizen  of  the  State  of  Massachusetts,  her  hus- 
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band,  Stephen  W.  Hunt,  joining  her  therein,  he  being  of  said 
connty  and  Oommonwealth,  a  citizen  of  said  State  of  Mas- 
sachusetts, brings  this,  her  bill,  against  Walter  R.  Danforth, 
of  the  city  and  county  of  Providence,  and  State  of  Rhode 
Island,  and  a  citizen  of  the  State  of  Rhode  Island,  &c.,  exec- 
utor of  the  last  will  and  testament  of  Burrington  Anthony, 
deceased,  late  of  said  city  and  county  of  Providence  and 
State  of  Rhode  Island,  &c.,  late  a  citizen  of  the  State  of 
Rhode  Island,  &c. 

''  And  thereupon  your  oratrix,  as  aforesaid,  complains  and 
says,  that  on  the  2Ist  day  of  March,  A.  d.  1840,  she  being 
then  a  resident  of  Oxford,  in  the  county  of  Worcester  afore- 
said, and  being  then  sole  and  unmarried,  being  the  widow  of 
Benjamin  T.  Town,  entered  into  a  certain  indenture  of  three 
parts,  in  contemplation  of  marriage  with  Stephen  W.  Hunt, 
then  of  Providence,  aforesaid.  Your  oratrix  being  the  party 
of  the  first  part,  said  Stephen  being  the  party  of  the  second 
part,  and  Ira  M.  Barton,  of  said  Worcester,  being  the  party 
of  the  third  part 

"  Whereby  it  was  agreed  under  their  respective  hands  and 
seals,  that  said  Mary  and  Stephen  should,  during  their  inter- 
marriage, each  hold  their  respective  estates  with  all  the  inter- 
est, rents,  and  profit  therefrom  accruing,  separate  and  apart 
froni  the  other.  That  by  said  indenture  your  oratrix  gave, 
granted,  sold,  and  conveyed  unto  said  Barton,  the  party  of  the 
third  part,  and  to  his  successors  in  said  trust,  certain  property 
(as  by  said  instrument  will  more  fully  appear,  a  copy  of  which, 
marked  A,  is  hereto  annexed  and  made  part  of  this  bill,  the 
original  of  which  will  be  produced  here  in  Court  when  re- 
quired) to  the  sole  and  separate  use  of  your  oratrix,  her  heirs 
and  assigns  for  ever  in  trust,  among  other  things  that  he  or 
they  shall,  during  the  intermarriage  of  the  said  Mary,  convey, 
pay  over,  and  disburse  the  same  for  her  use. 

<'  And  your  oratrix  further  says,  that  on  the  twenty-second 
day  of  March,  a.  d.  1840,  she  was  legally  joined  in  marriage 
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to  the  said  Stephen  W.  Hunt,  at  Thompson,  in  the  State  of 
Connecticut,  and  that  she  has  ever  remained  and  now  is  bis 
wife. 

'^  And  your  oratnx  further  says,  that  upon  the  settlement  of 
her  deceased  fatherfs  estate,  the  said  Barton,  by  virtue  of  the 
provisions  of  said  indenture,  received  large  sums  of  money  as 
the  distributive  share  of  your  oratrix  therein ;  and  at  the  re- 
quest of  your  oratrix  said  Barton  did  pay  over  to  her  the  sum 
of  $600,  on  the  8th  day  of  February,  1U41,  and  on  the  10th 
day  of  the  same  month  the  further  sum  of  $403.45,  and  vari- 
ous other  sums  at  various  other  times,  which  she  received  as 
her  own  separate  estate  and  held  and  appropriated  as  such ; 
that  thereafter,  namely,  on  or  about  the  sixteenth  day  of 
November,  1841,  she  loaned  to  Nahum  Sibley,  then  of  Oxford, 
in  the  State  of  Massachusetts,  the  sum  of  $800,  and  thereafter, 
as  security  for  the  repayment  to  her  of  said  sum  received  firom 
said  Sibley  in  her  own  name  and  as  her  sole  property,  a  deed 
of  a  certain  estate  in  said  Providence  with  a  claim  of  defeas- 
ance therein ;  and  said  Stephen,  under  his  hand  and  seal  on 
the  back  of  said  deed,  declared  that  said  sum  of  $800  was 
paid  by  your  oratrix  out  of  her  sole  and  separate  estate,  and 
covenanted  that  said  deed  should  be  held  by  her  as*  her  sole 
and  separate  estate  in  her  individual  right  and  capacity,  all 
which  will  more  fully  appear  by  reference  to  the  original  of 
said  deed  and  covenant,  which  your  oratrix  stands  ready  here 
to  produce.  A  copy  of  which,  marked  B,  is  hereto  annexed 
and  made  part  of  this  bill  of  complaint. 

'<  And  your  oratrix  further  says,  That  on  the  14th  day  of 
October,  1837,  an  agreement  of  lease  was  made  and  entered 
into  between  James  Fenner,  of  Providence,  of  the  one  part, 
and  Lyman  Cady,  and  said  Stephen,  both  of  said  Providence, 
of  the  other  part,  whereby  the  said  James  hired,  leased,  and  to 
farm  let,  for  and  during  the  term  of  ten  years  from  and  afto 
the  first  day  of  October,  1837,  to  the  said  Lyman  and  Stephen, 
the  lot  of  land  on  North  Main  street,  in  said  Providence,  cov- 
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ered  by  the  old  Tavern  House  and  as  occupied  by  said  Lyman, 
with  certain  reservations,  additions,  and  conditions,  as  by  the 
copy  of  said  lease  hereto  annexed  and  made  part  of  this  bill, 
marked  C,  will  more  fully  appear.  That  among  other  things 
agreed  therein,  it  was  agreed  that  if  said  Lyman  and  Stephen, 
or  their  assigns,  should  erect  any  house  or  building  for  the  ex- 
press use  of  the  hotel  or  tavern  on  said  premises,  that  the 
same  may.  be  removed  at  their  own  expense  and  cost  at  the 
end  of  said  lease,  or  the  same  may  be  valued  by  arbitration  as 
therein  provided,  and  that  the  said  James  may  either  buy  said 
barn  or  building  at  such  valuation,  or  allow  the  same  to  be 
removed  at  his  optiqn.  That  the  parties  to  said  agreement, 
under  their  hands  and  seals,  bound  themselves,  their  heirs, 
&C.,  to  the  faithful  performance  of  the  agreements  therein  con- 
tained. 

"  And  your  oratrix  further  says,  that  thereafter,  and  before 
the  first  day  of  April,  1843,  the  parties  of  the  second  part  to 
said  lease  Vid  erect  at  their  own  expense  certain  buildings 
upon  said  leased  property,  for  the  express  use  of  the  hotel  or 
tavern  on  said  premises,  which  said  buildings  were  of  great 
value,  namely,  of  the  value  of  $800. 

^  And  your  oratrix  further  says,  that  on  the  7th  day  of 
March,  1838,  said  Lyman,  by  his  deed  of  that  date,  under  his 
hand  and  seal,  a  copy  of  which  is  hereto  annexed,  marked  D, 
and  made  part  of  this  bill,  for  the  considerations  therein  men- 
tioned, conveyed,  assigned,  sold,  set  over,  and  delivered  to 
said  Stephen  all  the  interest  he,  said  Lyman,  had  in  and  to 
said  lease  from  James  Fenner,  he^inbefore  described,  and  one 
undivided  half  part  of  the  buildings  erected  upon  the  leased 
premises  under  the  conditions  of  said  lease,  to  be  held  by 
bim,  the  said  Hunt,  his  heirs  and  assigns  for  ever,  as  by  refer- 
ence thereto  will  more  fully  appear.  That  said  deed  last 
named  contained  a  claim  of  defeasance,  and  that  the  condi- 
tion therein  named  never  happened,  and  that  the  property 
rights  and  interests  of  said  Lyman  in  and  to  said  lease  after- 
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wards  vested  absolutely  in  the  said  Hunt  before  the  first  day 
of  April,  1843. 

"And  your  oratrix  further  says,  that  on  the  1st  day  of  April, 
1843,  she  conveyed  to  Stephen  Crary  and  Addison  Livermore, 
both  of  said  Providence,  by  her  deed  of  that  date,  her  said 
husband  joining  her  therein,  under  their  hands  and  seals,  all 
her  right  and  title  in  and  to  the  property  conveyed  by  Nabum 
Sibley  to  her,  as  hereinbefore  described,  for  the  considerations 
therein  named,  the  said  Crary  and  Livermore  paying  to  her 
said  husband  the  sum  of  ^800  therefor  or  releasing  her  said 
husband  from  the  debt,  or  a  portion  thereof,  owed  by  him  to 
them  for  certain  moneys  advanced  on  articles  furnished  by 
them  to  him  for  the  hotel  or  tavern  icept  by  him  upon  said 
leased  premises,  as  by  the  said  deed  will  more  fully  appear,  a 
copy  of  which  is  hereto  annexed,  marked  E,  and  made  part  of 
this  bill. 

"  That  the  said  Stephen,  in  consideration  thereof,  and  for 
other  valuable  considerations  there  given  by  youf  orator  to 
him,  executed  under  his  hand  and  seal  a  deed  of  trust  to  Bur- 
rington  Anthony,  then  of  said  Providence,  on  the  1st  day  of 
April,  1843,  whereby  said  Stephen  granted,  assigned,  trans- 
ferred, and  set  over  to  said  Anthony,  his  heirs  and  assigns,  the 
said  lease  from  said  James,  which  was  at  and  before  that  date 
vested  in  said  Stephen  and  all  said  Stephen's  right,  title,  inter- 
est, claim,  or  demand  therein  in  trust,  for  the  sole  use  and  ben- 
efit of  your  orator,  her  heirs  and  assigns,  it  being  stated  in 
said  deed  that  your  orator  having  transferred  certain  property 
standing  in  her  name  for  the,  purpose  of  paying  certain  claims 
due  from  said  Stephen  to  individual  creditors,  was  the  true 
consideration  of  said  transfer,  as  will  more  fully  appear  by 
said  deed  when  produced,  a  copy  whereof  is  hereto  annexed, 
marked  F,  and  made  part  of  this  bill. 

"  And  your  oratrix  further  says,  that  the  said  Anthony  ac- 
cepted of  said  trust,  took  possession  of  the  property  therein 
conveyed  in  his  capacity  of  trustee  of  your  oratrix ;  that  he 
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managed  said  property,  and  paid  over  to  her  the  rents  and 
profits  thereof,  until  the  expiration  of  said  lease. 

"  And  your  oratrix  further  says,  that  the  said  James  Fenner, 
died  intestate,  in  Providence  aforesaid,  on  the  day  of 

,  184  ,  that  upon  due  application  to  the  Municipal 
Court  of  said  Providence,  exercising  probate  jurisdiction  there- 
in, Samuel  Dexter,  of  Providence,  was  appointed  administra- 
tor on  the  estate  of  said  James ;  that  after  the  expiration  of 
said  lease,  in  pursuance  of  its  provisions,  arbitrators  were 
duly  appointed  to  estimate  the  value  of  the  buildings  erected 
on  said  premises,  as  contemplated  by  said  lease ;  that  said 
arbitrators  affixed  a  value  to  said  buildings,  and  the  said  Dex- 
ter, in  his  said  capacity,  as  administrator,  elected  to  purchase 
the  same.  That  said  Dexter,  on  or  about  the  21st  day  of  April, 
1848,  paid  to  said  Anthony  the  sum  of  nine  hundred  and  thirty 
dollars  and  fifty  cents,  or  about  said  sum  therefor,  which  said 
Anthony,  in  said  capacity  of  trustee  for  your  oratrix,  under 
the  afor^gaid  deed  of  trust,  received  for  the  sole  use  and  benefit 
of  your  oratrix ;  and  the  said  Anthony,  by  his  deed,  bearing 
date  the  eighth  day  of  April,  1848,  oargained,  sold,  set  over, 
and  delivered  to  the  heirs,  or  some  of  them,  of  the  said  James 
Fenner,  the  property  named  in  said  deed,  being  a  part  of  said 
trust  property  as  by  the  said  deed  when  produced,  will  more 
fully  appear,  and  which  the  complainant  stands  ready  to  pro- 
duce in  court,  when  required,  a  copy  of  which  is  hereto  an- 
nexed, (G,)  and  made  part  of  this  bill. 

"And  your  oratrix  further  says,  that  the  said  Anthony  neg- 
lected and  refused,  in  breach  of  his  trust  aforesaid,  to  pay  to 
her,  or  to  any  one,  for  her  account,  the  said  moneys,  with  the 
interest  thereon  accruing,  but  withheld  the  same,  from 
your  oratrix,  unlawfully,  and  against  equity  and  good  con- 
science, until  his  death.  That  said  Anthony  died  in  said 
Providence,  on  the  day  of  ,  1853.     That  he 

left  a  last  will  and  testament,  which  was  duly  proved  in  the 
proper  Court,  that  Walter  R.  Danforth,  of  said  Providence,  the 
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respondent,  was  named  in  said  will  the  executor  thereof,  and 
as  such,  was  duly  qualified  to  act,  and  gave  bond  according  to 
law.  That  said  respondent,  represented  to  the  Municipal 
Court  of  said  city,  that  the  estate  of  said  Anthony  was  insol- 
vent, whereupon  commissioners  were  appointed,  according  to 
law,  to  receive,  hear,  and  determine,  on  the  claims  against 
said  estate.  That  the  claim  of  your  said  oratrix  w^as  presented 
to  said  comiiussioners,  and  by  them  rejected ;  that  your  oratrix 
gave  notice,  as  by  law  required,  of  her  determination  to  have 
her  claim  determined  at  common  law,  and  brought  and  prose- 
cuted her  action  at  law  therefor,  at  the  June  term  of  this  Cir- 
cuit Court,  1855,  and  the  said  executor  has  neglected  and 
refused,  in  breach  of  his  said  trust,  to  pay  to  her  the  moneys 
which  have  come  to  his  hands,  or  passed  under  his  control, 
in  pursuance  of  said  deed  of  trust  of  April  1st,  1843,  with  the 
interest  accruing  thereon,  though  often  requested,  and  which 
he  ought  to  do,  all  which  actings,  doings,  pretences,  and  re- 
fusals tend  to  her  manifest  injury  and  loss  in  the  premises,  and 
are  contrary  to  equity  and  good  conscience." 

The  substance  of  the  instruments  annexed  to  the  bill  being 
correctly  set  out,  it  is  not  necessary  to  repeat  any  of  them, 
save  the  lease,  and  assignment  thereof,  the  terms  of  which  are 
material. 

"  Lease.  —  James  Fenner  to  (Jady  and  HunL 

"  This  agreement  of  lease  made  and  entered  into  by  and  be- 
tween James  Fenner,  Esq.,  of  the  one  part^  and  Lyman  Cady 
and  Stephen  W.  Hunt,  of  the  other  part,  witnesseth,  That 
said  James,  for  and  in  consideration  of  the  rents,  agreements, 
and  covenants  hereinafter  contained,  hath,  and.  by  these  pres- 
ents, doth  hire,  lease,  and  to  farm  let  for  and  during  the  term 
of  ten  years  from  and  after  the  first  day  of  October  instant, 
to  them  the  said  Lyman  and  Stephen,  their  heirs  and  assigns, 
the  lot  of  land  on  North  Main  street  in  said  Providence,  cov- 
ered by  the  old  tavern  house,  and  as  occupied  by  said  Lyman, 
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reserving  from  said  lease,  all  the  shop  or  cellar  part  under  said 
old  tavern,  excepting  so  much  as  is  contained  in  the  follow- 
ing lines,  namely,  [here  follows  a  description  of  the  land.] 

"  And  the  said  Lyman  and  Stephen,  promise  and  agree,  that 
they  will  at  their  own  cost  and  expense,  take  down  and  re- 
move the  old  building  now  on  said  lot  and  thoroughly  lay  a 
new  foundation  of  stone,  laid  in  lime  mortar,  of  sufficient 
strength  and  durability  to  bear  three  stories  of  brick  above  the 
basement  or  cellar  ceiling,  and,  also,  to  lay  a  drain  of  stone 
or  brick  of  proper  dimensions  and  connect  the  same  with  the 
public  drain;  and,  also,  at  their  own  cost  and  expense,  to  erect 
an  entirely  new  building  three  stories  high  above  the  base- 
ment ceiling  of  the  same  length  of  the  old  house,  but  two  feet 
wider ;  the  first  story  to  be  of  brick,  nine  feet  in  the  clear  be- 
tween joints,  with  walls  eleven  inches  thick,  to  be  laid  in 
lime  mortar,  the  other  two  stories  to  be  of  wood.  Also,  to 
build  a  kitchen  north  of  the  house  and  adjoining  it,  not  to  be 
extended  further  west  than  the  south-east  corner  of  the  build- 
ing  now  occupied  by  Oliver  Mason,  as  a  shoe  store,  to  build 
and  erect  in  said  kitchen  the  fixtures  and  apparatus  as  repre- 
sented in  a  certain  plan  or  drawing  furnished  by  Clapp  and 
Warren,  and  now  in  possession  of  said  James,  to  complete 
the  piazza  and  all  the  rooms  and  apartments  in  strict  conform- 
ity with  said  plan  or  drawing,  of  prime  materials,  in  a  good 
workmanlike  mannef,  under  the  direction  of  E.  J.  Mallett, 
Esq.,  for  and  in  behalf  of  said  James ;  the  flight  of  steps 
from  the  street  up  the  piazza  to  be  of  hammered  granite  or 
freestone. 

'^  And  the  said  Lyman  and  Stephen  promise  and  agree,  at 
their  own  cost  and  expense,  to  keep  all  the  above  described 
and  other  leased  buildings  on  the  premises  specified,  in  good 
order  during  the  continuance  of  this  lease,  and  when  this 
lease  shall  cease,  or  expire,  to  surrender  up  quiet  and  peaceable 
possession  of  the  same  to  the  said  James,  his  heirs  or  assigns, 
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in  as  good  order  and  condition  as  when  the  same  were  finished, 
the  ordinary  wear  and  tear  of  time  only  excepted. 

"  And  said  Lyman  and  Stephen  are  to  set  up  no  demand  or 
claim  for  any  part  or  parcel  of  the  fixtures,  buildings,  or  im- 
provements  on  said  premises,  but  the  whole  is  to  revert  to  the 
said  James  and  his  assigns,  in  same  manner  as  if  erected  by 
him  or  them.  It  is  however  understood  and  agreed,  that  if 
said  Lyman  and  Stephen  or  their  assigns,  should  erect  any 
house  or  building  for  the  express  use  of  the  hotel  or  tavern 
on  said  premises,  that  the  same  may  be  removed  at  their  own 
expense  and  cost,  at  the  end  of  this  lease,  or  the  same  may  be 
valued  by  arbitrators,  one  by  one  party  to  this  instrument,  and 
one  by  the  other  party,  and  they  two  shall  select  a  third,  and 
said  James  may  either  buy  said  barn  or  building  at  such  valua- 
tion, or  allow  the  same  to  be  removed  at  hi^  option.  And 
if  said  Lyman  and  Stephen  shall  fail  to  complete  the  work 
described,  in  conformity  with  the  plan  or  drawing  above  re- 
ferred to,  then  so  much  of  the  work  as  may  be  done  or  exe- 
cuted, shall  revert  to  the  said  James,  and  become  his  property 
without  any  cost  or  charge,  and  as  damages,  said  Lyman  and 
Stephen  promise  and  agree  to  pay  to  said  James  or  his  assigns 
any  sum  of  money  which  may  be  necessary  to  fully  complete 
the  work  as  above  specified.  And  it  is  further  agreed  and 
understood,  (and  this  lease  is  made  and  executed  on  this  ex- 
press condition,)  that  if  at  any  time  before  the  expiration  of 
the  ten  years  aforesaid,  the  said  James  or  his  assigns  shall  de- 
sire to  sell  the  premises  above  described,  or  to  lease  the  whole 
of  the  estate,  or  a  greater  portion  than  is  contained  in  this 
lease,  so  as  to  deprive  the  lessees  of  the  privilege  contained 
herein  before  mentioned,  then,  and  in  that  case  this  lease  to 
cease  and  determine,  and  said  Lyman  and  Stephen  or  their 
assigns  are  to  surrender  quiet  and  peaceable  possession  of  the 
premises  to  the  said  James  or  his  assigns,  he  or  they  first  pay- 
ing therefor  such  value  or  sum  of  noney  as  may  be  adjudged 
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right  and  fair,  by  arbitrators  chosen  in  same  manner  and  form 
as  above  recited,  said  value  to  be  assessed,  (not  on  the  cost, 
but)  on  the  actual  value  of  the  improvements,  &c.,  at  the  time 
the  said  James  or  assigns  may  reenter  and  possess  the  same, 
and  it  is  further  agreed  and  understood  that  any  partial  dam- 
age by  fire  or  otherwise  to  said  buildings,  shall  be  repaired  by 
said  Lyman  and  Stephen  at  their  own  cost,  but  if  the  damage 
shall  be  so  great,  as  in  the  opinion  of  said  James  or  his  as- 
signs, that  the  buildings  are  unworthy  of  repair,  then  this 
lease  to  cease  and  determine ;  no  privilege  of  light  is  to  be 
claimed  by  the  lessees  on  the  north  side  of  the  new  building, 
and  the  space  north  may  be  improved  or  otherwise  occupied 
at  the  pleasure  of  said  James  or  his  assigns. 

"  Now,  in  consideration  of  the  aforesaid  lease  and  the  prem- 
ises described,  the  said  Lyman  and  Stephen  jointly  and  sev- 
erally for  themselves,  their  heirs  and  assigns,  agree  and  prom* 
ise  well  and  truly  to  pay  in  specie  or  its  equivalent,  to  the 
said  James  or  his  assigns,  an  annual  rent  of  eight  hundred 
dollars  for  the  first  six  years,  and  of  one  thousand  dollars  for 
the  last  four  years,  in  equal  quarterly  payments,  commencing 
on  the  first  day  of  October,  inst.  and  payable  on  the  first  day 
of  October,  January,  April,  and  July,  in  each  and  every  year 
during  the  continuance  of  this  lease,  and  also  to  allow  and 
secure  all  the  manure  which  shall  be  made  on  the  premises,  to. 
him  the  said  James,  or  his  assigns,  and  by  him  or  them  to  be 
carted  away  or  removed  at  their  convenience;  and  the  said 
James  may  reenter  and  take  possession  of  all  the  premises 
herein  above  described,  and  hold  and  keep  them  as  his  own 
without  any  cost  or  charge  ;  and  this  lease  shall  cease  and  de- 
termine if  the  said  Lyman  and  Stephen  or  their  assigns  shall 
neglect  or  refuse  to  pay  the  rents  above  mentioned,  in  the 
sums  and  at  the  times,  and  in  the  manner  specified,  or  shall 
otherwise  fail  to  do  and  perform  the  coyenant  and  agreements 
specified  and  recited.  To  all  of  which  we  mutually  agree,, 
binding  ourselves,  our  heirs,  executors,  administrators,  and  as- 
.   YOL.  n.  51 
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signs ;  and  in  testimony  of  the  same,  we  hereunto  have  affixed 
oar  hands  and  seals,  this  14tb  day  of  October,  eighteen  hun- 
dred and  thirty*seven. 

"  In  presence  of,  •  James  Fenneil  [l.  s.] 

A.  V.  Dike,  Lyman  Cady.  [l.  s.j 

Thomas  White."  Stephen  W.  Hunt.    [l.  s.]" 

"  Trusi  Deed  —  &  W.  Hunt  to  B.  Anthony. 

"  Know  all  Men  by  these  Presents^  That  I,  Stephen  W.  Hant, 
of  the  city  and  county  of  Providence,  in  consideration  of  the 
sum  of  eight  hundred  dollars,  to  me  paid  by  Burrington  Antho- 
ny, of  said  Providence,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  hereby  grant,  assign,  transfer,  and  make  over  to  the 
said  Burrington  Anthony,  his  heirs  and  assigns,  the  within 
lease,  and  all  my  right,  title,  interest,  claim,  and  demand  there* 
in,  subject  to  the  payment  of  the  ground-rent  upon  which  said 
buildings  stand,  to  have  and  to  hold  the  same  in  as  ample  a 
manner  as  I,  the  said  Stephen  W.  Hunt,  might  hold  and  en- 
joy, by  virtue  of  said  lease,  and  not  otherwise,  in  trust  for  the 
sole  use  and  benefit  of  my  wife  Mary  Hunt,  her  heirs  and 
assigns ;  the  said  Mary  Hunt,  having  transferred  certain  prop- 
erty standing  in  her  name  for  the  purpose  of  paying  certain 
claims  due  from  me  to  individual  creditors,  is  the  true  consid- 
eration of  this  transfer. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  1st  day  of  April,  A.  D.,  1843. 

"  Stephen  W.  Hunt.    [l.  b,]  ^ 

Curtis,  J.  Mrs.  Mary  Hunt,  by  her  next  friend,  her  hus- 
band also  joining,  brings  this  bill,  against  the  executor  of  Bur- 
rington Anthony,  to  enforce  the  execution  of  a  trust  expressly 
declared  by  the  latter  in  his  lifetime  in  her  favor  for  her  sole 
use.  The  bill  is  demurred  to ;  and  the  first  ground  taken  in 
support  of  the  demurrer  is,  that  as  the  bill  shows  that  a  liqui- 
dated sum  of  money  is  due  from  the  estate  of  the  testator. 
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the  remedy  is  exclusively  at  law  by  an  action  for  money  had 
and  received' in  the  joint  names  of  the  hnsband  and  wife. 

The  provision  of  the  16th  section  of  the  Judiciary  Act  of 
1789,  (1  Stat,  at  Large,  82,)  that  suits  in  equity  shall  not  be 
sustained  when  there  is  a  plain,  adequate,  and  complete  rem- 
edy at  the  common  law,  is  merely  declaratory,  and  made  no 
change  in  equitable  remedies ;  to  bar  which,  the  remedy  at  law 
must  be  as  efficient  to  secure  all  the  equitable  rights  of  the 
complainant,  as  that  in  equity.  Boyce  v.  Grundy^  3  Pet.  210. 
Tb^  right  of  a  feme  covert  to  receive  and  enjoy  a  sum  of 
money  fco  her  separate  use,  cannot  be  deemed  sufficiently  pro- 
tected by  a  suit  at  the  common  law  in  the  joint  names  of  her 
husband  and  herself.  Such  a  suit  reduces  the  chose  in  action 
to  his  possession,  not  to  hers.  And  so  far  from  its  being  the 
only  remedy  for  the  recovery  of  money  due  to  the  wife  under 
a  trust  for  her  sole  use,  I  apprehend  a  Court  of  Equity  would 
enjoin  the  husband,  on  the  application  of  the  wife,  from  pros- 
ecuting such  a  suit,  if  he  were  to  commence  one. 

Moreover,  this  is  the  case  of  an  express,  trust ;  and  though 
the  bill  avers  that  a  particular  sum  was  obtained  by  the  trus- 
tee froni  the  sale  of  the  trust  property,  yet  an  account  must 
be  taken  of  the  proceeds  of  the  sale,  and  of  any  allowances 
claimed  for  the  trustee  by  his  executor. 

The  next  objection  is,  that  the  assignment  to  Anthony  in 
trust  for  the  complainant,  did  not  convey  the  right  of  the 
lessee  to  the  buildings,  or  to  be  paid  for  them  by  the  landlord, 
under  the  special  contract  contained  in  the  lease. 

I  am  of  opinion  it  transferred  all  the  rights  of  the  lessees, 
and  among  others,  the  right  now  in  question.  The  covenant 
of  the  lessor  to  purchase  the  building  at  a  valuation,  or  allow 
it  to  be  removed,  being  a  covenant  which  touched  the  thing 
demised,  namely,  the  messuage  and  land,  and  affected  its 
mode  of  occupation,  was  a  covenant  which  ran  with  the  land. 
It  is  not  necessary  that  the  particular  subject  of  the  covenant 
should  be  in  esse^  to  cause  it  to  run  with  the  land.     In  Bally 
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V.  Wells,  Wilmot's  Notes,  344,  Lord  Chief  Justice  Wilmot 
says  of  sach  covenants,  if  they  relate  to  a  thing  not "  in  esse^ 
but  yet  the  thing  to  be  done  be  upon  the  land  demised,  as  to 
build  a  new  house,  or  wall,  the  assignees,  if  named,  are  bound 
by  the  covenants.  So  a  covenant  to  apply  insurance  money 
to  rebuild,  runs  with  the  land.  Vernon  v.  SniUhy  5  Bar.  &  Aid. 
1.  And  the  rules  laid  down  in  Spenser^s  case^  5  Co.  17,  lead 
to  the  same  result.  The  right  to  the  benefit  of  this  covenant 
of  the  lessor,  therefore,  passed  to  the  assignee  by  the  assign- 
ment of  the  lease,  and  the  money  received  by  virtue  of  the 
covenant  was  received  by  the  assignee  in  trust  for  this  com- 
plainant. 

The  remaining  objection  grows  out  of  the  fact  that  the 
estate  of  Burrington  Anthony  has  been  represented  insolvent 
by  the  executor,  to  the  Probate  Court  of  the  State,  and  that 
Mrs.  Hunt,  the  complainant,  through  her  attorney,  presented 
this  claim  to  the  commissioners,  appointed  to  receive  and 
report  upon  claims  against  the  estate,  and  it  was  rejected  by 
them. 

It  was  rightly  conceded  at  the  bar,  that  the  mere  fact  that 
an  estate  has  been  represented  insolvent,  does  not  prevent  cit- 
Lzens  of  other  States  from  coming  into  this  Court  to  establish 
their  claims.  No  .State  law  can,  proprio  vigore,  deprive  this 
Court  of  jurisdiction  conferred  by  the  constitution  and  laws 
of  the  United  States.  Suydam  v.  Brodnax,  14  Pet.  67,  is  in 
point;  and  has  been  affirmed  by  a  decision  made  by  the 
Supreme  Court  at  the  last  term. 

But  it  is  insisted  that  the  jurisdiction  of  the  commissioners 
was  concurrent  with  that  sought  for  in  this  case;  and  the 
complainant  having  voluntarily  submitted  to  that  jurisdiction 
and  had  a  decision  against  her,  is  barred. 

The  Statute  of  Rhode  Island,  (Pub.  Laws,  253,  &;c.,)  after 
providing  for  the  appointment  of  commissioners  to  receive 
and  examine  all  claims  of  creditors,  further  says,  (sect*  5,) 
that  notwithstanding  the  report  of  the  commissioners,  any 
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creditor  whose  claim  is  wholly  or  in  part  rejected,  may  have 
the  same  determined  at  common  law,  in  case  he  shall  give 
notice  thereof  in  writing  in  the  Clerk  of  Probate's  Office,  within 
twenty  days  after  such  report  shall  be  received,  and  bring 
and  prosecute  his  action  as  soon  as  may  be.  The  7th  section 
provides,  that  "  When  a  claim  shall  be  settled  by  referees,  or 
in  the  course  of  the  common  law  as  aforesaid,  execution  shall 
not  issue,"  &c.  It  thus  appears,  either  that  the  only  claims 
which  could  be  determined  by  the  commissioners  were  such 
as  could  be  tried  according  to  the  course  of  the  common  law, 
or  that  their  determination  of  all  equitable  claims  was  to  be 
final,  and  no  further  proceeding  could  be  had  thereon  before 
any  tribunal  at  the  instance  of  the  claimant  It  is  extremely 
improbable  that  the  latter  was  intended  by  the  legislature. 
No  valid  reason  is  perceived  why  the  claimant  of  an  equitable 
right  should  be  concluded  by  the  report  of  the  commissioners, 
when  all  legal  rights  are  expressly  allowed  to  ^be  prosecuted 
before  the  ordinary  judicial  tribunals,  as  if  no  report  had  been 
made  thereon. 

And  this  improbability  is  greatly  strengthened  by  the  sixth 
section,  which  enacts  that,  "  In  case  the  executor  or  adminis- 
trator shall  be  dissatisfied  with  any  creditor's  claim  allowed 
by  the  commission,  and  shall  give  notice  thereof  in  the  Clerk 
of  Probate's  Office,  and  also  to  the  creditor  within  twenty 
days  as  aforesaid,  such  claim  shall  by  the  Court  of  Probate, 
be  stricken  out  of  the  Commissioner's  Report"  It  can  hardly 
be  supposed,  that  a  creditor  whose  equitable  claim  had  been 
disallowed,  was  not  to  have  power  to  object  and  pi^osecute 
further,  while  the  administrator  or  executor  had  power  to  ob* 
ject  if  it  was  allowed,  and  thus  annul  the  report  in  his  favor; 
that  a  report,  final  and  conclusive,  upon  one  party  should  be 
of  no  avail  against  the  simple  objection  of  the  other  party. 
But  further,  suppose  an  equitable  claim  having  been  allowed 
and  stricken  out  on  the  objection  of  the  administrator;  how  is 
the  creditor  to  proceed  ?     The  Act  has  provided  only  for  the 
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trial  of  claims  before  the  Coarts,  in  the  coarse  of  the  commoQ 
law.  This  appears,  not  only  from  the  fifth  section,  which 
grants  to  the  creditor  only  a  right  so  to  have  his  claim  deter- 
mined, but  also  from  the  seventh  section,  which  regulates 
what  is  to  be  done  when  the  amount  oi  the  claim  shall  have 
been  ascertained;  and  which  confirms  its  provisions  to 
''  claims  settled  in  the  course  of  the  common  law."  So  that 
if  the  commissioners  have  jurisdiction  to  decide  on  merely 
equitable  claims,  their  report  against  the  claimant  binds  him ; 
but  their  report  in  his  favor  may  be  annulled  by  the  objection 
of  the  administrator;  and  as  such  a  claim  cannot  be  prose- 
cuted according  to  the  course  of  the  common  law,  it  is  finally 
defeated  by  that  objection.  No  one  can  suppose  such  is  the 
law  of  Rhode  Island,  and  the  only  alternative  is  to  bold,  that 
of  merely  equitable  claims  the  commissioners  have  no  joris- 
diction. 

Though  at  first  view,  this  conclusion  may  seem  to  present 
an  anomaly,  in  the  system  for  the  distribution  of  estates  of 
persons  deceased  insolvent,  on  further  consideration,  it  will  be 
found  not  of  much  practical  importance ;  because  a  Court  of 
Equity,  in  which  alone  the  claims  under  consideration  can  be 
prosecuted,  can  so  mould  its  decrees  as  to  prevent  any  disturb- 
ance of  the  rights  of  other  creditors,  and  to  protect  executors 
and  administrators  from  exposure  to  injustice.  I  believe  it  to 
be  true,  also,  that  at  the  time  this  system  was  framed,  merely 
equitable  claims  not  cognizable  at  thecommon  law,  were  bat 
little  considered  in  the  legislation  of  the  State,  and  that  it 
should  not  excite  surprise  that  in  this  matter  no  special  pro- 
vision was  made  for  them. 

I  am  not  aware  that  the  Supreme  Court  of  Rhode  Island 
has  'Cver  considered  this  question.  I  should  have  been  much 
relieved  to  find  that  learned  Court  had  done  so.  In  Con- 
necticut, it  was  held  in  Brown  v.  Slatery  16  Conn.  Rep,  192, 
that  commissioners  on  insolvent  estates  have  the  powers  of 
Courts  of  Equity  as  well  as  of  courts  of  law.   But  the  statutes 
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conferring  their  power  differed  materially  from  those  of  Rhode 
Island. 

Having  come  to  the  conclusion  that  the  commissioners  had 
not  jurisdiction  over  a  claim  which  cannot  be  prosecuted  ac- 
cording to  the  course  of  the  common  law,  and  as  this  claim 
by  a  married  woman  in  her  own  name,  for  an  account  of 
property  held  by  a  trustee  for  her  separate-  use  could  not  be 
thus  prosecuted,  it  follows  that  the  presentation  of  this  claim 
by  her,  and  its  disallowance  by'  the  commissioners,  cannot 
affect  her  right  to  go  into  a  Court  of  Equity  for  relief.  If  any 
authority  be  necessary  in  support  of  this  last  position  it  may 
be  found  in  Varick  v.  Edwards^  1  Hoff.  Ch.  Rep.  412,  where 
the  Vice'Chancellor  has  carefully  examined  the  cases.  His 
decision,  that  a  judgment  of  a  court  of  common  law,  upon  a 
claim  which  is  exclusively  of  equitable  cognizance,  does  not 
bar  relief  in  equity,  is  supported  both  by  authority  and  prin- 

ciple. 

My  opinion  is,  that  the  complainant  has  not  submitted  to  a 

jurisdiction  which  could  act  on  her  claim  ;  and  that  the  case 

stands,  as  if  it  had  not  been  presented  to  the  commissioners. 

The  demurrer  is  overruled ;  and  the  defendant  must  answer. 
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James  Stevens  vs.  Royal  Gladding  et  oL 

Commissions  received  from  the  sales  of  a  pirated  map,  are  profits  which  most  be 
accounted  for  bj  the  commission  merchant,  on  a  bill  by  the  proprietor  of  the 
copy-right. 

This  case  was  remanded  by  the  Supreme  Court  of  the 
United  States  to  this  Court,  with  directions  to  award  a  per- 
petual injunction,  as  prayed  for  in  the  bill,  and  to  take  an 
account  of  the  profits  received  by  the  defendants  from  the 
sales  of  the  map,  the  copy-right  whereof  was  found  to  belong 
to  the  complainant,  and  for  such  further  proceedings  in  con- 
formity to  the  opinion  of  that  Court  as  to  law  and  justice 
shall  appertain.  (See  17  How.  455.)  In  obedience  to  this 
mandate,  the  cause  was  referred  to  a  Master  to  take  an  ac- 
count  of  profits.  His  report  shows,  that  the  defendants,  who 
were  booksellers,  received  copies  of  the  map  from  the  pub- 
lisher thereof  for  sale  on  commission ;  and  he  reports  the 
amount  of  the  commissions  received  by  the  defendants  from 
such  sales,  and  refers  to  the  Court  the  question  whether  the 
commissions,  so  received,  are  profits  within  the  meaning  of 
the  order  of  reference. 

Curtis,  J.  I  am  not  aware  that  this  question  has  ever  been 
made  in  a  copy-right,  or  patent  cause.  That  commissions 
may  be  considered  profits  for  some  purposes  is  settled.  In 
Waugh  V.  Carver^  2  H.  Bl.  235,  and  Cheap  v.  Cramondj  4  B. 
,&  Aid.  663,  it  was  held  that  a  participation  in  commissions 
was  such  a  participation  in  profits,  as  to  constitute  the  partici- 
pants partners.  So,  no  doubt,  if  one  partner  should,  by  a 
clandestine  agreement  with  a  third  person  secure  to  himself  a 
commission  for  business  in  which  his  firm  was  interested,  he 
would  be  held  to  account  for  it  as  so  much  profits.     Carter  v. 
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Homej  1  Eq.  Cas.  Ab.  Account  A.  pi.  13.  As  between  part- 
ners, all  gains  which  equitably  belong  to  the  firm,  but  which 
are  clandestinely  received  by  one  partner,  are  accounted  the 
profits  of  the  firm,  and  he  is  compellable  to  account  there- 
for. Story  on  Part  §  174.  It  is  quite  immaterial  in  such  a 
case,  whether  the  gain  has  arisen  from  the  difference  between 
the  cost  of  an  article,  and  the  price  at  which  it  is  sold,  or 
from  personal  services  of  the  partner.  The  principle  is,  that 
he  has  received  some  gain  or  profit,  to  which  the  firm  is  equi- 
tably entitled ;  and  a  Court  of  Equity  forces  on  him  the  char- 
acter of  a  trustee,  and  compels  him  to  account  for  it. 

The  jurisdiction  in  cases  of  copy-right  rests  upon  a  similar 
principle.  If  the  proprietor  will  waive  his  action  for  dam- 
ages, he  may  have  an  account  of  profits ;  upon  the  ground 
that  the  defendant  has,  by  dealing  with  his  property,  made 
gains  which  equitably  belong  to  the  complainant.  And  I  per- 
ceive no  sound  reason  for  restricting  those  gains  to  the  differ- 
ence between  the  cost  and  the  sale  price  of  the  map  or  book, 
or  limiting  the  right  to  an  account  to  those  persons  who  have 
sold  the  work  solely  on  their  own  account.  He  who  sells  on 
commission,  does  in  truth  sell  on  his  own  account,  so  far  as 
he  is  entitled  to  a  percentage  on  the  amount  of  the  sales. 
What  he  so  receives  is  the  gross  profit  coming  to  him  from 
the  proceeds  of  the  sales.  And  what  he  so  receives,  dimin- 
ishes the  net  profit  of  the  one  who  employs  him  to  sell. 
When  the  latter  is  called  on  to  account,  he  has  an  allowance 
for  the  commissions  he  has  paid ;  becaijse  those  sums,  though 
part  of  the  gross  profits  of  the  sales,  he  has  not  received. 
That  part  of  the  profits  of  the  sales  being  in  the  hands  of  the 
commission  merchant,  the  consignor  is  not  accountable  for 
them.  But  why  should  not  the  commission  merchant,  who 
has  them,  account  for  them  ?  He  was  liable  to  an  action  for 
damages  for  selling.  That  right  is  waived.  I  think  he  should 
pay  over  to  the  proprietor,  in  lieu  of  the  damages,  the  gain  he 
has  made  from  the  sales.     It  does  not  seem  to  me,  that  the 
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term  "  profits"  necessarily,  or,  when  construed  in  reference  to 
the  subject-matter,  properly,  has  so  restricted  a  meaning  as 
to  exclude  commissions  received  from  the  proceeds  of  sales 
of  the  property  of  the  complainant 

Let  a  final  decree  be  entered  for  the  amount  of  the  commis- 
sions reported  by  the  Master,  and  for  a  perpetual  injunction 
and  costs. 

Stevensj  pro  se. 

AmeSf  contra. 


William   F.   Sayles   vs.   The   North- Western   Insurance 

Company, 

Bj  a  warranty  in  a  policy  of  fire  insurance,  the  insured  is  hold  only  to  a  hare  and 
literal  compliance  witli  the  exact  meaning  of  his  engagement ;  which  is  not  to  be 
extended  by  construction,  to  include  any  thing  not  necessarily  implied  in  its 
terms. 

The  warranty  of  a  force-pump  in  a  mill,  at  all  times  ready  for  use,  does  indade  a 
warranty  of  power  to  work  the  pump ;  but  not  any  particular  kind  of  power. 

A  warranty  that  the  force-pump  shall  be  at  all  times  ready  for  use,  does  not  engage 
that  a  fire,  being  the  peril  insured  against,  shall  not  disable  it ;  and  whether  H 
does  so  at  one  stage  of  the  fire,  or  another,  the  warranty  is  not  broken. 

Where  a  policy  provides  that  any  representation  of  the  assured  made  in  the  survey, 
shall  be  deemed  a  warranty,  the  Court  will  construe  the  instrument  strictly  against 
the  insurer. 

The  case  is  stated  in  the  opinion  of  the  Court 

^    Curtis,  J.     This  is  an  action  on  a  policy  of  insurance 
against  fire. 

The  policy  bears  date  on  the  first  day  of  May,  1854,  and 
insured  the  plaintiff  in  the  sum  of  $2,500,  against  loss  by  fire 
on  his  bleachery  and  the  movable  machinery  therein,  situate 
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in  the  town  of  Smitbiielcl,  in  the  State  of  Rhode  Island.  The 
defence  set  up,  is  the  breach  of  two  warranties.  The  policy 
declares  that  it  '^  is  made  and  accepted  in  reference  to  the 
proposals  and  conditions  hereto  annexed,  which  are  to  be  used 
and  resorted  to,  in  order  to  explain  the  rights  and  obligations 
of  the  parties  hereto,  in  all  cases  not  herein  otherwise  spe- 
cially provided  for ;  and  a  failure  to  observe  or  comply  with 
any  of  the  said  proposals  or  conditions,  or  any  violation 
thereof,  shall  render  this  policy  void  and  of  no  effect." 

The  twelfth  condition  annexed  to  the  policy  is  as  follows : 
"  Whenever  a  policy  is  made  and  issued  upon  a  survey,  de- 
scription, or  representation  of  certain  property,  such  survey, 
description,  or  representation,  shall  be  taken  and  deemed  to 
be  a  part  and  portion  of  such  policy  and  a  warranty  on  the 
part  of  the  insured,  as  fully  as  if  the  same  were  therein  writ- 
ten or  referred  to." 

A  survey  is  produced,  bearing  the  same  date  as  the  policy, 
and  it  is  agreed  the  policy  was  made  and  issued  with  refer- 
ence thereto. 

In  this  survey  are  found  the  following  questions  and  an- 
swers :  — 

"  Is  there  a  good  forcing-pump  in  the  factory,  designed  ex- 
pressly for  protection  against  fires,  and  at  all  times  in  condi- 
tion for  use  ?  "  Answer :  "  There  is."  "  If  so,  in  what  part 
of  the  building  is  it,  and  is  it  so  geared  that  it  can  be  put  in 
operation  outside  the  mill  ?  How  much^water  will  it  throw 
per  mihut#?  "  Answer :  "  It  is  in  the  basement'  story,  and  is 
geared  so  it  can  be  put  in  operation  outside  of  building." 

I  am  of  opinion  that  these  statements  by  the  assured  con- 
cerning the  force-pump,  must  be  deemed  warranties,  entitled 
to  the  same  effect  as  if  they  had  been  inserted  in  the  policy, 
in  the  form  of  warranties.  Indeed  this  has  not  been  ques- 
tioned at  the  bar.  The  argument  has  turned  wholly  upon  the 
meaning  and  effect  of  these  statements,  considered  as  war- 
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ranties,  and  upon  the  inquiry  whether  they  had  been  substan- 
tially complied*  with. 

The  material  facts,  as  to  which  there  is  no  dispute  are,  that 
this  bleachery  was  upon  a  stream  of  water,  which  did  not 
afford  permanent  power  sufficient  to  operate  it;  and  conse- 
quently a  steam-engine  was  used  to  drive  the  machinery,  in- 
cluding the  force-pump,  when  the  water  power  was  not  ade- 
quate. On  the  night  between  the  last  day  of  April  and  the 
first  day  of  May,  the  dam  which  raised  the  head  of  water  was 
carried  away  by  a  flood ;  so  that  when  the  survey  was  dated, 
the  force-pump  could  not  be  driven  by  water  power.  But,  at 
that  date,  and  down  to  the  time  of  the  fire,  tha.  steam  power 
was  sufficient  to  operate  it  The  fire  took  in  the  boiler-house, 
and  rendered  it  impossible  to  work  the  force-pump  by  steam ; 
and  as  it  could  not  be  worked  by  water  power,  it  was  not 
capable  of  use  after  the  fire  was  discovered. 

The  defendants  take  two  grounds ;  the  first  is,  that  inas- 
much as  the  survey,  and  the  diagram  which  accompanied  it, 
show  that  there  was  a  dam  and  a  water-wheel  connected  with 
the  works,  the  warranty  must  be  construed  to  impose  on  the 
assured  the  duty  of  having  the  water  power  always  in  exist- 
ence, and  ready  to  operate  on  the  force-pump;  that  the  war- 
ranty is,  in  terms,  that  the  pump  is  at  all  times  in  condition 
for  use;  and  that  taken  in  reference  to  the  nature  of  the 
works  as  shown  by  the  diagram  and  survey,  this  means,  at  all 
times  in  condition  for  use  by  means  of  water  power. 

But  it  must  be  remembered  that  we  are  here  dealing  with  a 
warranty ;  which  is  a  stipulation,  on  the  literal  truth  or  fulfil- 
ment of  which  the  validity  of  the  entire  contract  depends. 
And,  that,  as  the  insurer  has  the  right  to  exact  of  the  insured 
a  literal  performance,  and  cannot  be  compelled  to  accept  a 
substantial  compliance,  or  to  show  that  the  breach  was  any 
way  material  to  his  interest,  so,  on  the  other  hand,  the  insured 
is  held  only  to  a  bare  and  literal  compliance  with  his  engage- 
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raent ;  which  is  not  to  be  extended  by  constraction  to  include 
what  is  not  necessarily  implied  in  its  terms.  Livingston  et  al. 
V.  The  M.  Ins.  Co.,  6  Cr.  274 ;  Hide  v.  Bruce,  3  Doug.  213 ; 
per  Kent,  J.,  in  Kemble  v.  Rkinelander,  3  Johns.  Cas.  134;  1 
Arnold  on  Ins.  588. 

I  think  it  is  a  fair  inference,  that  a  warranty  of  the  exist- 
ence of  a  forcing  pump  on  these  premises,  at  all  times  ready 
for  use,  extends  to  the  fact  that  there  is  sufficient  power  to 
work  the  pump ;  though  it  must  be  admitted  this  comes  very 
near  to  the  case  decided  by  Lord  Mansfield  and  his  associates 
in  3  Doug.  That  was  a  warranty  that  a  ship  ^^  should  have 
twenty  guns,"  The  guns  were  on  board,  but  there  were  not 
men  enough  to  work  them ;  and  it  was  held  the  warranty  had 
been  complied  with,  there  being  no  pretence  of  fraud. 

If  the  warranty  were  of  a  forcing  pump  in  a  dwelling- 
house,  at  all  times  ready  for  use,  I  should  hold  it  satisfied  by 
the  existence  of  such  a  pump,  in  a  condition  to  be  worked ; 
but  one  of  the  inquiries  put  here  was,  whether  the  pump  was 
so  geared  that  it  could  be  put  in  operation  outside  the  build- 
ing. Considering  the  nature  of  the  works  and  the  uniform 
and  notorious  usage  to  have  such  a  pump  in  such  a  position^ 
driven  by  power,  and  the  inquiry  as  to  the  gearing,  it  seems^ 
to  me  a  necessary  result  that  this  warranty  extended  to  the 
pump  being  so  geared  that  it  could  be  attached  to  and  worked 
by  some  suitable  power,  such  as  is  applied  to  drive  such  an. 
engine.  But  I  cannot  find  any  stipulation  that  the  power 
was  of  any  particular  kind,  or  derived  from  any  particular 
source.  It  may  be  true  that  the  insurers  had  reason  to  think, 
the  power  employed  would  be  a  water-wheel.  If  they  did  ao 
think,  and  deemed  it  material,  they  should  have  introduced  it 
into  the  warranty,  if  they  thought  it  proper  to  protect  them- 
selves by  having  it  in  that  form.  Not  having  done  so,  I  can- 
not inquire  what  they  expected.  If  any  misrepresentation  or 
concealment  afiected  their  interest,  that  must  be  tried  by  the 
jury.   But  it  can  have  no  bearing  upon  the  construction  of  the 

VOL.  n.  52 
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written  warranty,  which  is  the  only  subject  now  under  consid- 
eration. 

The  second  ground  taken  by  the  defendants  is,  that  this  was 
a  continuing  warranty  that  the  pump  should  at  all  times  be 
ready  for  use ;  and  that  it  was  not  capable  of  being  used  at 
the  time  of  this  fire. 

It  is  true,  that  during  the  progress  of  the  fire,  the  pump  be- 
came disabled.      But  surely,  the  statement  that  there  is  a 
pump  on  the  premises  at  all  times,  in  a  condition  for  use,  can- 
not be  construed  to  mean  that  it  shall  continue  in  a  condition 
for  use  after  fire  breaks  out  on  the  premises.     This  would 
render  the  policy  little  better  than  a  nullity ;  for  at  some  period 
during  the  progress  of  a  fire,  by  which  the  premises  are  de- 
stroyed, a  force  pump  th&reon  must  cease  to  be  in  a  condition 
for  use.   Thus  construed,  the  policy  would  only  insure  against 
so  much  loss  or  damage  by  fire  as  should  not  prevent  the 
working  of  the  force  pump ;  that  being  disabled,  the  policy 
would  be  void.      I  cannot  give  such  a  construction  to  this 
instrument     And  whether  the  fire  broke  out  near  the  pump, 
«or  its  .gearing,  so  as  to  disable  it  almost  instantly,  or  more  re- 
motely, so  as  to  allow  it  to  be  operated  for  a  time,  cannot 
afiect  the  question  whether  the  warranty  was  kept  I  think  the 
true  construction  of  the  warranty  cannot  be  pressed  further 
than  this,  —  that  the  force  pump  shall  be  in  a  condition  for 
use  at  all  times  when  not  rendered  useless  by  fire.     I  say  not 
further  than  this,  because  I  have  some  doubt  whether  this 
warranty,  considered  strictly  as  a  warranty,  does  extend  to  the 
future ;  whether  its  true  construction  does  not  confine  it  to 
tlfb  then  existing  state  of  things ;  leaving  the  rights  of  the 
underwriters  to  depend  on  another  clause  of  the  policy,  which 
guards  them  against  changes  of  the  risk  from  faidt  of  the 
assured.     But  I  have  not  thought  it  needful  to  pursue  that 
inquiry,  being  satisfied  that  if  it  be  a  continuing  warranty,  it 
was  not  broken. 

I  am  aware  that  the  breach  of  a  warranty  is  Jiot  excused 
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even  by  the  direct  and  irresistible  operation  of  a  peril  insured 
against  Thus,  a  warranty  to  sail  by  a  given  day  is  not  ex- 
cased  by  an  embargo,  though  such  restraint  was  one  of  the- 
perils  insured  against  Hore  v.  Whitmore^  Cow.  784.  But 
the  question  in  this  case  is,  not  whether  a  breach  of  a  war- 
ranty to  have  the  force  pump  in  a  condition  for  use  is  excused 
by  the  occurrence  of  a  fire,  but  whether  the  insured  did  war- 
rant it  should  not  be  disabled  by  fire.  Being  of  opinion  he 
did  not,  I  think  this  ground  of  defence  is  not  tenable. 

It  is  further  contended  by  the  defendants,  that  there  was  a 
breach  of  a  warranty  respecting  the  material  of  which  part  of 
one  of  the  buildings  was  composed.  A  diagram,  made  on  a 
separate  sheet  of  paper,  is  twice  referred  to  in  the  survey. 
These  references  are  as  follows :  4^uestion.  "  Of  what  mate- 
rial is  the  building  constituted,  and  with  what  is  the  roof 
covered  ? "  Answer.  "  Wood  and  stone ;  roof  covered  with 
shingles."  Question.  *<  When  built,  size,  number  of  stories, 
how  high  between  joints,  and  how  finished  within?"  An- 
swer. "  About  the  year  1834  or  1835 ;  that  is  the  main  build- 
ing; other  buildings  recently.     (See  Diagram.)" 

Question.  ''Description  and  distance  of  adjacent  build- 
ings, of  what  construction,  dimensions,  and  how  occupied?"' 
Answer.  "  See  Diagram."  At  the  foot  of  the  diagram  is 
written,  "  The  above  is  a  ground  survey  of  the  Moshassuck 
Bleacbery,  showing  that  the  buildings  are  all  connected  to- 
gether. The  basements  of  the  main  buildings,  namely,  No. 
1,  2,  and  3,  are  built  of  stone.  The  other  buildings  have  no 
basements."  The  ground  plan  of  No.  5  shows  46  by  17i  feet 
Upon  it  is  written,  "  Boiler  House,  stone  and  brick,  roof 
wood."  In  point  of  fact,  the  boiler  bouse  proper  was  of 
stone  and  brick ;  but  at  the  end  thereof  was  a  shelter  in  front 
of  the  boiler,  about  twelve  feet  long,  one  side  of  which  was 
wood*  The  end,  also,  so  far  as  it  was  incldsed,  was  of  wood. 
It  is  insisted  that  this  amounts  to  a  breach  of  warranty. 

Under  the  terms  of  this  policy,  already  quoted,  the  insured 
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warrants  the  truth  of  the  survey.  But  the  diagram  is  not  in 
fact  part  of  the  survey,  and  cannot  be  deemed  to  be  incor- 
porated therein  in  legal  effect,  except  in  those  particulars,  and 
for  those  purposes,  in  regard  to  which  it  is  referred  to  by  the 
survey.  And  the  survey  nowhere  refers  to  the  diagram,  as 
showing  the  materials  of  which  the  buildings  insured  are 
constructed.  The  references  are  confined  to  the  size  of  the 
buildings  insured,  and  whatsoever  is  shown  as  to  any  build- 
ings adjacent  to  the  premises  insured.  This  interpretation  of 
the  extent  of  the  warranty  of  what  is  shown  on  the  diagram, 
is  not  only  consistent  with  the  language  of  the  papers,  but  is 
demanded  by  good  faith.  If  the  insured  were  taken  to  war- 
rant the  literal  truth  of  every  particular  on  a  complicated 
diagram,  though  wholly  immaterial  to  any  interest  of  the 
insured,  the  policy  would  be  little  better  than  a  snare.  In- 
deed, the  clause  of  the  policy  which  makes  every  statement 
in  the  Purvey  a  warranty,  does  in  my  judgment  go  further 
than  sound  policy  and  the  fair  protection  of  the  substantial 
rights  of  insurers  can  justify.  It  is  well  known  how  incan- 
tious  parties  are  respecting  these  printed  stipulations ;  and  I 
feel  no  disposition  to  extend  the  effect  of  such  an  one  as 
this.  If  any  thing  contained  on  the  diagram  amounts  to  a 
material  misrepresentation,  it  is  a  defence ;  but  this  involves 
matter  of  fact,  to  be  inquired  of  by  the  jury. 

The  defendants  can  go  to  the  jury  on  this  question,  if  they 
shall  so  elect;  otherwise,  I  shall  direct  a  verdict  for  the 
plaintiff. 

Jenckes,  for  the  plaintiff. 

Bradley^  contra. 
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United  States  i;.  Charles  W.  Cutter  et  aL 

The  first  section  of  the  Act  of  January  81,  1823,.  (3  Stat  at  Large,  723,)  which 
requires  the  especial  direction  of  the  President,  to  authorize  the  advance  of  public 
moneys  to  disbursing  officers,  is  merely  directory  to  the  officers  of  government,, 
and  is  not  a  qualification  of  the  contract  of  the  surety  for  such  officer ;  and  the 
surety  is  liable  for  the  misappropriation  of  public  money  by  his  principal,  though 
it  was  advanced  to  him' contrary  to  this  Act.  , 

As  the  President  speaks  and  acts  through  the  heads  of  departments  in  reference  to 
the  business  committed  to  them,  if  money  is  advanced  by  the  direction  of  the 
head  of  the  proper  department,  the  direction  of  the  President  will  be  presumed. 

There  is  no  such  distinct  office  known  to  the  Constitution  and  laws  of  the  United 
States  as  Navy  Pension  Agent;  and  it  is  competent  for  the  Secretary  of  the 
Navy  to  require  the  Navy  Agents  to  pay  these  pensions.  Having  done  so,  the 
sureties  of  the  Navy  Agent  are  responsible  for  the  fiuthfnl  peifinnnance  of  that 
service. 

62« 
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Though  the  mere  naked  declarations  of  the  principal,  unconnected  with  any  act 
or  transaction  to  which  the  contract  of  die  surety  relates,  are  not  evidence  against 
the  surety,  his  declarations  connected  with  such  transactions  are  evidence  against 
the  surety. 

This  was  an  action  of  debt  on  the  official  bond  of  Charles 
W.  Cutter  as  Navy  Agent  Cutter  having  absconded  was  not 
served  ;  but  service  was  made  on  several  of  his  sureties,  who 
appeared  and  pleaded  the  general  issue,  with  leave  to  give 
any  special  n^atter  in  evidence. 

It  appeared  on  the  trial  that  Cutter  was  duly  appointed 
Navy  Agent  for  the  United  States  Naval  Station  at  Porta- 
raouthy  on  the  seventeenth  day  of  April,  1850.  His  appoint- 
ment was  to  continue  in  force  for  the  term  of  four  years  from 
the  sixteenth  day  of  the  same  April.  The  terms  of  his  com- 
mission required  him  *^  carefully  and  diligently  to  discharge 
the  duties  of  Navy  Agent,  by  doing  and  performing  all  man- 
ner of  things  thereunto  appertaining;  and  to  observe  and  fol- 
low the  orders  and  directions  which  he  may  from  time  to  time 
receive  from  the  President  of  the  United  States  and  the  Sec- 
retary of  the  Navy." 

The  bond  declared  on,  bears  date  on  the  twenty-third  day 
of  April,  1850;  and  its  condition  is,  that  Cutter  ^' shall  faith- 
fully discharge  all  his  duties  as  Navy  Agent  in  the  Navy  of 
the  United  States." 

At  the  trial,  the  attorney  for  the  United  States  offered  to 
read,  in  evidence,  copies  of  letters  from  Cutter  to  the  Secre- 
tary of  the  Navy,  and  from  the  latter  to  Cutter,  certified  under 
the  seal  of  the  department.  The  defendant's  counsel  objected 
to  their  being  read  in  evidence  :  — 

1.  Because  not  annexed  to  any  transcript  of  an  account 

2.  Because  some  of  them  are  copies  of  letters  to  Cutter, 
who  must  be  presumed  to  have  the  originals,  and  no  notice 
has  been  given  to  him  to  produce  them. 

3.  Because  on  this  trial.  Cutter  not  being  a  party,  his  ad- 
missions are  not  evidence,  as  against  his  sureties.     The  Court 
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overruled  the  objections  and  admitted  the  evidence,  —  it  being 
admitted  by  the  defendants  that  Cutter  had  absconded,  and 
that  his  place  of  abode  was  unknown  to  the  District- Attorney. 
The  plaintiffs  called  John  B.  Sullivan,  who,  being  examined, 
stated  that  he  was  a  clerk  in  the  Fourth  Auditor's  office,  which 
was  charged  by  law  with  the  settlement  of  the  accounts  of 
Cutter.  He  produced  an  account  rendered  by  Cutter  to  the 
department,  of  the  date  of  June  30,  1851,  showing  a  balance 
against  Cutter  of  3l,8lS^^^^(f.  The  witness  stated  that  there 
was  no  change  made  in  this  account  by  the  auditor, — it  was 
allowed  and  settled  as  presented.  He  produced  also  another 
account  rendered  by  Cutter,  covering  the  period  of  time  be- 
tween the  date  of  the  last-mentioned  account  and  the  24th 
day  of  July  when  Cutter  was  removed  from  office.  This 
account  consisted  entirely  of  credits  claimed  by  Cutter,  which 
amounted  to  the  sum  of  $22,000,^]^.  The  witness  stated 
that  the  whole  of  this  was  allowed  to  Cutter,  except  two  sums 
of  $2,750,  for  which  no  voucher  was  produced,  and  $20,  an 
error  in  overcharging  commissions.  And  he  produced  an 
account  s.tated  on  the  books  of  the  auditor,  showing,  that 
charging  Cutter  with  the  balance  of  his  former  account, 
$31,812,-^0^)  and  crediting  him  with  the  amount  found  due  to 
him  as  Navy  Agent,  he  was  a  defaulter  to  the  amount  of 
$12,581,iVtf  in  that  capacity. 

The  witness  further  stated,  that  by  the  direction  of  the  Sec- 
retary of  the  Navy,  the  Navy  Agents  paid  the  Navy  pensions, 
and  that  consequently  Cutter  had  another  account  as  Navy 
Pension  Agent;  and  he  produced  an  account  rendered  by 
Cutter  to  the  Department,  in  that  capacity,  and  bearing  date 
on  the  first  day  of  July,  1851,  showing  a  balance  against  Cut- 
ter of  $1,437,:]^^V  'I'l^is  account  had  been  allowed  as  correct 
by  the  auditor. 

As  to  the  balance  of  Cutter's  account  as  Navy  Agent,  the 
defence  was,  that  one  of  the  items  of  debit  in  that  account 
amounting  to  the  sum  of  $18,400  had  gone  into  Cutter's 
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hands  contrary  to  one  of  the  regulations  of  the  Navy  Depart- 
ment, and  without  any  order  from  the  President  of  the  United 
States.    And  the  defendants  offered  evidence  tending  to  show 
that  by  a  standing  regulation  of  the  Navy  Department  made 
on  the  first  day  of  June,  1849,  "  The  requisitions  of  disburs- 
ing officers  through  the  bureaus  of  the  Navy  Department, 
must  be  accompanied  by  the  triplicate  of  the  bill  to  be  paid, 
duly  receipted  by  the  storekeeper,  or  other  proper  officer  au- 
thorized to  receipt  for  supplies,  and  approved  by  the  senior 
officer  present."     That  during  the  period  of  time  in  question, 
a  dry  dock  was  building  at  the  Navy  Yard  in  Portsmouth  by 
contractors ;  and  that  in  reference  to  the  payments  on  accoant 
of  that  contract,  the  Secretary  of  the  Navy  directed  this  reg- 
ulation to  be  so  far  modified,  that  moneys  might  be  advanced 
to  the  Navy  Agent  upon  certificates  of  the  officer  inspecting  the 
work,  approved  by  the  senior  officer  present.    That  on  the  third 
day  of  April,  1850,  Cutter  forwarded  to  the  Bureau  of  Docks 
and  Yards,  a  requisition  for  money  on  account  of  this  con- 
tract, of  $18,400,  accompanied  by  the  required  certificate  of 
the  inspecting  officer  approved  by  the  senior  officer.     It  ap- 
peared that  the  course  of  business  of  the  bureau  of  the  de- 
partment in  case  of  regular  requisitions,  was  for  the  bureau 
to  draw  on  the  Secretary,  who  ordered  the  money  to  be  re* 
mitted  or  not  as  he  should  see  proper.     On  this  occasion  such 
a  draft  was  drawn  by  the  head  of  the  bureau  on  the  Secretary 
of  the  Navy,  and  by  his  order  the  required  sum  of  018,400 
was  remitted  to  Cutter.    On  the  twenty-third  day  of  the  same 
April,  Cutter  made  another  requisition  on  the  bureau  for  the 
same  sum  of  018,400,  accompanied  by  the  triplicate  of  the 
bill,  approved  by  the  senior  officer,  from  which  it  appeared 
that  this  last  requisition  was  for  the  same  payment  for  which 
the  first  was  made.     The  head  of  the  bureau  drew  on  the 
Secretary  for  this  sum,  and  it  was  by  the  order  of  the  Secretary 
sent  to  Cutter.     It  did  not  appear  whether  the  first  sum  had 
been  actually  remitted  to  Cutter  when  the  second  was  ordered 
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to  be  paid  to  him,  nor  was  it  made  certain,  by  any  direct  evi- 
dence, whether  it  was  intended  that  Catter  should  have  in  his 
hands  $18,400,  in  anticipation  of  a  payment,  or  whether  it 
was  by  an  oversight  and  mistake  of  the  department,  that  he 
received  one  of  these  sums.  The  evidence  was  such  that  the 
jury  might  have  come  to  either  of  thesfe  results. 

The  Court  ruled,  that  this  evidence  and  any  inferences  of 
fact  which  the  jury  could  legitimately  draw  from  it,  would 
not  in  point  of  law,  relieve  the  sureties  from  responsibility  for 
this  item  of  $18,400. 

In  respect  to  the  balance  due  from  Cutter,  as  Navy  Pension 
Agent,  it  was  insisted  by  the  defendants  that  it  was  not  within 
the  condition  of  the  bond,  because  this  was  only  for  the  faith- 
ful performance  of  the  duties  of  Navy  Agent,  and  a  witness 
was  called  by  the  defendants,  who  testified  that  he  held  the 
office  of  Navy  Agent  at  Portsmouth,  after  Cutter's  removal,  and 
that  he  received  a  separate  appointment  and  gave  a  separate 
bond  as  Navy  Pension  Agent.  But  the  Court  ruled  that  the 
business  of  paying  navy  pensions  did  not  constitute  a  separate 
office;  that  there  was  no  such  distinct  office  known  to  the 
law  of  the  United  States  as  Navy  Pension  Agent ;  that  it  was 
competent  for  the  Secretary  of  the  Navy  to  assign  this  busi- 
ness  to  Navy  Agents,  and  if  he  did  so,  it  became  part  of  the 
duties  of  their  offices,  for  the  faithful  performance  whereof  their 
sureties  would  be  liable. 

It  was  then  agreed  between  the  counsel,  with  the  sanction 
of  the  Court,  that  the  case  should  be  taken  from  the  jury  and 
the  questions  of  law  considered  by  the  Court,  and  a  verdict 
directed  as  the  Court  might  think  the  law  required ;  it  being 
understood  that  before  the  case  should  be  finally  committed  to 
a  jury,  either  party  might  take  a  bill  of  exceptions. 

Curtis,  J.  I  have  now  maturely  considered  the  questions 
of  law  involved  in  this  case,  and  will  proceed  to  state  my 
opinion  thereon,  and  to  give  such  directions  to  the  jury  as 
wiU  finally  dispose  of  the  case  in  this  Court 
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The  first  question  which  I  have  considered)  arises  oat  of  the 
evidence  respecting  the  circumstances  under  which  the  two 
sums  of  ^18,400  came  into  the  hands  of  Cutter.  It  is  not  de» 
nied,  that  this  was  public  money  of  the  United  States,  nor  that 
it  came  into  the  hands  of  Cutter  to  be  applied  by  him  as  Navy 
Agent,  to  pay  for  the  building  of  the  dry  dock  at  the  Navy 
Yard  at  Portsmouth.  But  the  ground  is,  that  no  order  of  the 
President  of  the  United  States  appears  to  have  justified  this 
advance  of  money  to  the  disbursing  officer,  and  that  in  respect 
to  one  of  those  sums,  it  was  paid  to  him  without  his  having 
produced  the  voucher  required  by  the  regulation  of  the  Navy 
Department, 

One  argument  for  the  defendants  is,  that  the  Act  of  Con- 
gress of  January  31,  1823,  section  1,  prohibits  an  advance  of 
public  money  to  any  disbursing  officer,  without  the  especial 
direction  of  the  President,  and  that  the  government  has  shown 
no  such  especial  direction  in  this  case. 

In  Williams  v.  The  United  Stales^  1  How.  290,  the  Supreme 
Court  had  occasion  to  put  a  construction  on  this  section,  and 
held,  that  general  instructions  by  the  President  to  the  Secretary 
of  the  Treasury,  to  make  such  advances  to  the  marshals  of  the 
United  States  as  the  Secretary  should  deem  proper,  and  the 
act  of  the  Secretary  in  making  the  advance  brought  the  case 
under  this  law ;  that  such  duties  can  be  performed  by  the 
President  only  through  the  agency  of  the  appropriate  depart- 
ment and  the  act  of  the  head  of  that  department  is,  in  legal 
effect,  the  act  of  the  President. 

That  case  differs  from  this,  in  so  far  as  there  was  oral  evi- 
dence in  that  case,  of  some  former  general  directions  of  the 
President  No  oral  or  written  evidence  has  been  given  in  this 
case,  of  any  directions  by  the  President  to  the  Secretary  of  the 
Navy  on  this  subject. 

The  question  is,  is  any  such  evidence  necessary  ?  The  Act 
of  Congress  which  authorizes  the  construction  of  this  dock,  (9 
Stat,  at  Large,  170,)  contains  this  language :  ^<  That  the 
Secretary  of  the  Navy  is  hereby  directed  to  cause  to  be  con* 
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stracted  at  each  of  the  Navy  Yards,  at  Kittery,  &c.,  and  the 
9am  of  fifty  thousand  dollars  is  hereby  appropriated  towards 
said  dock  at  Kittery."  By  a  subsequent  Act  (9  Stat  at  Large, 
270,  271,)  the  Secretary  is  required  to  make  a  contract  with 
one  of  two  sets  of  contractors,  therein  named,  for  building 
and  completing  this  dock.  By  two  subsequent  Acts,  (9  Stat, 
at  Large,  377-516,)  further  appropriations  were  made  for  pros- 
ecuting and  completing  the  work.  There  can  be  no  doubt 
therefore,  that  the  whole  subject  of  the  construction  of  this 
dock  was  placed  by  Congress  under  the  care  of  the  Secretary 
of  the  Navy. 

In  Wilcox  V.  JacksoUy  13  Pet.  498,  the  question  arose  wheth- 
er the  President  had  reserved  from  sale  a  particular  tract  of 
land.  The  Court  say :  "  At  the  request  of  the  Secretary  of 
War,  the  Commissioner  of  the  General  Land-office,  in  1824, 
colored  and  marked  upon  the  map  this  very  section,  as  re- 
served for  military  purposes,  and  directed  it  to  be  reserved 
from  sale  for  those  purposes.  We  consider  this,  too,  as  having 
been  done  by  authority  of  law ;  for  amongst  other  provisions 
in  the  Act  of  1830,  (4  Stat  at  Large,  420,)  all  lands  are  ex- 
empted from  preemption,  which  are  reserved  from  sale  by  or- 
der of  the  President  The  President  speaks  and  acts  through 
the  heads  of  the  several  departments,  in  relation  to  the  sub- 
jects which  appertain  to  their  respective  duties.  Both  mil- 
itary posts  and  Indian  affairs,  including  agencies,  belong  to 
the  War  Department.  Hence  we  consider  the  Act  of  the 
War  Department  in  requiring  this  reservation  to  be  made,  as 
being  in  legal  contemplation  the  act  of  the  President ;  and, 
consequently,  that  the  reservation  thus  made  was,  in  legal 
effect,  a  reservation  made  by  order  of  the  President,  within  the 
terms  of  the  Act  of  Congress.'^ 

I  am  unable  to  distinguish  the  question  in  this  case,  from 
that  arising  in  Wilcox  v.  Jackson,  Here  the  Secretary  of  the 
Navy  not  only  had  committed  to  him  generally,  the  subject  of 
naval  affairs,  but  the  construction  of  this  dock,  was  expressly 
placed  under  his  care  by  the  Acts  of  Congress,  authorizing  its 
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erection.  In  reference  to  this  subject  it  may  be  said,  with 
even  more  propriety  than  in  Wilcox  v.  Jackson^  that  whatever 
the  President  is  to  do,  he  is  to  do  through  and  by  the  Secreta- 
ry. This  money  was  advanced  to  Cutter  in  each  instance,  by 
the  order  of  the  Secretary.  So  far  as  the  authority  of  the 
President  was  necessary,  I  must  consider  him  as  speaking  and 
acting  through  the  Secretary  to  whom  the  subject  was  com- 
mitted by  Congress.  I  must  presume,  in  the  absence  of  all  evi- 
dence, that  the  advances  made,  were  with  his  approbation  and 
under  his  direction,  within  the  meaning  of  the  Act  of  Con- 
gress. 

Butjf  this  were  otherwise,  —  if  the  especial  personal  direc- 
tion of  the  President  were  necessary  to  bring  the  advance 
within  the  Act  of  1823,  I  should  have  great  difficulty  in  hold- 
ing, that  the  absence  of  that  direction  would  prevent  the  sure- 
ties from  being  responsible  for  public  money  actually  received 
by  the  Navy  Agent  It  came  into  his  hands  to  be  applied  to 
the  uses  of  the  government  He  was  bound  so  to  apply  it 
His  failure  to  do  so  was  unfaithful  conduct  in  his  ofice. 
And  for  all  unfaithful  conduct  by  him,  the  sureties  are  respon- 
sible, unless  it  appears  that  a  particular  transaction  is  not 
within  their  contract  Reduced  to  its  real  substance  the  argu- 
ment in  their  favor  is,  that  though  they  were  responsible,  ac- 
cording to  the  terms  of  their  bond,  that  Cutter  should  faithful- 
ly perform  the  duties  of  Navy  Agent,  it  is  not  a  duty  of  a 
Navy  Agent  faithfully  to  apply  public  moneys  which  come  to. 
his  hands  contrary  to  the  command  of  this  Act  of  Congress. 
Now,  the  second  section  of  this  Act,  and  another  Act  con- 
taining provisions  similar  to  that  of  its  third  section,  have 
been  under  the  consideration  of  the  Supreme  Court;  and  it 
has  been  held  that  these  provisions  of  law  aremierely  directory 
to  the  officers  of  the  government,  and  make  no  part  of  the 
contract  with  the  surety;  that  they  are  created  by  the  gov- 
ernment for  its  own  security,  and  to  regulate  the  conduct  of 
its  own  affairs,  and  that  though  the  surety  may  place  confi- 
dence in  the  agents  of  the  government,  and  expect  them  to 
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observe  the  prescribed  regulations,  he  has  the  same  means  of 
judgment  as  to  their  fidelity  in  office,  as  the  government  itself 
bas^  and  the  latter  does  not  undertake  to  guaranty  that  fidelity* 
United  States  v.  Kirkpatrickj  9  Wheat  720 ;  United  States  v. 
Vanzandt,  11  Wheat  184 ;  Smith  T.  v.  United  States^  5  Pet 
292 ;  Dax  v.  Post-Master  General^  1  Pet  318. 

I  perceive  no  sound  distinction  in  this  respect  between  the 
first  section  of  the  Act  now  under  consideration,  and  the  sec- 
ond and  third  sections  which  have  been  thus  interpreted. 
The  former  relates  to  placing  money  in  the  hands  of  the  offi- 
cer ;  the  latter  to  allowing  it  to  remain  there,  and  his  continu* 
ance  in  office.  Each  of  these  regulations,  would,  if  observed, 
tend  to  diminish  the  responsibility  of  the  surety,  and  to  save 
him  from  loss.  K  it  be  not  a  part  of  bis  contract  that  one 
should  be  observed,  neither  is  it  that  the  other  should  be. 

Indeed,  in  the  case  of  Minor  v.  The  Mechanics  Bank  of  Al" 
exandrioy  1  Peters,  46,  the  Supreme  Court  held  that  even  if 
the  President  and  Directors  of  a  bank  were  to  conspire  with 
the  cashier  to  enable  him  to  misappropriate  the  money  of 
the  bank,  this  would  not  save  his  sureties,  which  clearly 
shows  that  the  obligee  does  not  guaranty  to  the  sureties,  the 
faithful  observance  by  others,  of  those  precautions  which,  if 
observed,  would  tend  materially  to  their  security. 

And  these  views  apply  also  to  the  argument  grounded 
on  the  failure  to  observe  the  regulation  of  the  department 
requiring  the  production  of  the  triplicate  bill,  before  remit- 
ting the  money.  This  was  a  regulation  made  by  the  gov- 
ernment for  its  own  security,  in  the  conduct  of  its  business, 
which  formed  no  part  of  the  contract  of  the  surety ;  it  was 
clearly  in  the  power  of  the  secretary  to  dispense  with  it,  if  he 
thought  it  needful  to  do  so ;  and  the  failure  to  observe  it  con* 
stitutes  no  defence. 

Nor  does  the  fact  that  two  sums  of  ^18^00,  instead  of  one, 
were  advanced  to  Cutter,  in  any  view  which  may  be  taken  of 
the  evidence,  amount  to  a  defence.  If  this  was  done  inadver-^ 

YOL»  II.  53 
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tently  and  through  laches,  it  is  settled  by  the  cases  above 
cited,  that  the  laches  of  its  officers  cannot  prejadice  the  gov- 
ernment Whether  by  laches  or  design,  these  two  sunos  came 
to  the  bands  of  Cutter,  it  was  public  money  received  by  him 
in  his  capacity  of  Navy  Agent,  and  which  he  was  bound,  in 
that  capacity,  to  apply  to  the  uses  of  the  United  States.  His 
misappropriation  of  it,  was  unfaithful  conduct  as  a  Navy 
Agent,  and  for  this,  by  the  terms  of  their  contract,  the  sureties 
are  responsible. 

The  next  inquiry  is  whether  these  sureties  were  responsible 
for  the  faithful  application  by  Cutter  of  the  funds  intrusted  to 
him  for  the  payment  of  navy  pensions.  In  the  case  of  Brown 
V.  The  United  Slates^  1  Curtis,  B.  15,  I  had  occasion  to  ex- 
amine the  question,  whether  the  employment  to  pay  navy 
pensions  constituted  a  distinct  office,  under  the  constitution 
and  laws  of  the  United  States.  I  came  to  the  conclusion  that 
it  did  not;  that  this  duty  was  assigned  by  the  Secretary  of  the 
Navy  to  the  Navy  Agents  as  part  of  their  duties  as  Navy 
Agents.  To  this  conclusion  I  now  adhere.  The  terms  of 
Cutter's  commission  as  Navy  Agent  authorize  and  require  him 
^'carefully  and  diligently  to  discharge  the  duties  of  Navy 
Agent,  by  doing  and  performing  all  manner  of  things  there- 
unto appertaining ;  and  he  is  to  observe  and  follow  the  orders 
and  directions  which  he  may  from  time  to  time  receive  from 
the  President  of  the  United  States  and  the  Secretary  of  the 
Navy."  The  terms  of  the  commission  are,  therefore,  broad 
enough  to  include  all  duties  which  might  from  time  to  time 
be  assigned  to  the  officer  by  the  orders  of  the  Secretary  of  the 
Navy,  provided  they  are  among  the  things  which  by  law  may 
appertain  to  the  office.  As  was  observed  in  ^Bronm  v.  The 
United  Stales^  no  other' description  of  the  duties  and  powers 
of  this  office  is  known  to  me,  except  that  contained  in  the  Act 
of  March  3, 1809,  sec.  3,  (2  Stat,  at  l^arge,  536,)  to  make  con- 
tracts or  for  the  purchase  of  supplies,  or  for  the  disbursement, 
in  any  other  manner,  of  moneys  for  the  use  of  the  navy  of 
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the  Uuited  States.  There  can  be  m)  doubt  that  moneys  paid 
to  officers  and  seamen  as  pensions,  are  disbursed  for  the  use 
of  the  navy  of  the  United  States,  and  that  it  is  within  the 
terms  of  the  commission  issued  to  Cutter,  for  the  Secretary 
of  the  Navy  to  order  him  to  pay  them.  When  such  an  order 
had  been  made,  the  faithful  disbursement  of  the  public  moneys 
intrusted  to  him  for  this  purpose,  became  part  of  his  duties 
as  Navy  Agent,  and  as  such  within  the  terms  of  the  contract  of 
his  sureties  that  he  would  faithfully  perform  all  the  duties  of 
Navy  Agent.  The  cases  bear  a  very  close  resemblance  to  Minor 
▼.  The  Mechanics  Bank  of  Alexandria,  1  Peters,  72.  In  that 
case  a  by-law  of  the  bank  provided  that  ^'  the  cashier  shall  do 
and  perform  all  other  duties  that  may  from  time  to  time  be  re* 
quired  of  him  by  the  President  or  board  of  directors  relative 
to  the  affairs  of  the  institution."  When  Minor  was  appointed 
cashier,  the  duties  of  teller  were  also  assigned  to  him.  Though 
the  office  of  teller  and  the  distinct  accounts  which  belonged  to 
it  were  still  kept  up,  the  Court  held  that  the  duties  of  teller 
thenceforth  became  part  of  the  duties  of  cashier,  and  the  sure- 
ties, who  had  undertaken  for  the  faithful  performance  of  the 
duties  of  cashier  were  responsible  also  for  the  performance  of 
those  duties  which  had  previously  belonged  Ho  the  office  of 
teller.  That  his  bond  as  cashier  must  be  construed  to  cover 
all  defaults  in  duty  ann^ed  to  the  office  from  time  to  time 
by  those  authorized  to  make  such  annexation. 

The  remaining  inquiry  is,  whether  the  copies  of  the  corre- 
spondence were  rightly  admitted.  Very  little  practical  impor- 
tance can  be  attached  to  this  inquiry  in  this  case,  because  the 
letters  bore  only  on  the  question  of  Cutter's  being  a  defaulter, 
and  as  the  state  of  his  accounts,  as  settled  at  the  treasury, 
was  fully  shown,  by  unexceptionable  evidence,  the  admission 
or  rejection  of  the  letters  became  immaterial.  But  I  think 
they  were  rightly  admitted.  The  Act  of  Congress  of  Septem- 
ber 15, 1789,  (1  Stat  at  Large,  69,  dec.  5,)  provides  that  the 
Secretary  of  State  shall  cause  a  seal  of  office  to  be  made. 
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&c.,  ^'  and  all  copies  of  records  and  papers  in  the  said  office, 
authenticated  under  the  said  seal,  shall  be  evidence  equally 
as  the  original  record  or  paper."  By  the  Act  of  Felnraary 
22, 1849,  (9  Stat  at  Large,  3^7,  sec  3,)  it  was  enacted,  that 
'^  copies  of  books,  papers,  documents,  and  records  in  the  War, 
Navy,  Treasury,  and  Post-Office  Departments,  and  in  the 
Attorney-Greneral's  office,  may  be  certified  in  the  same  man- 
ner, and  with  the  same  effect  as  those  in  the  Department  of 
State." 

This  correspondence,  which  consisted  of  letters  to  and  £rom 
Cutter,  was  so  certified.  But  it  is  objected  that  the  copies 
of  the  letters  to  Cutter  are  not  admissible,  because  they  are 
only  copies  of  copies ;  that  if  the  copies  which  are  in  the 
Navy  Department .  had  been  produced,  they  would  not  be 
admissible  without  accounting  for  th^  failure  to  produce  the 
originals  in  the  possession  of  Cutter.  But  when  it  was  ad* 
mitted  that  Cutter  was  an  absconding  defaulter,  and  that  his 
place  of  abode  was  unknown  to  the  District  Attorney,  the 
failure  to  produce  the  originals  is  accounted  for. 

It  was  further  objected  that  Cutter's  admissions  are  not 
evidence  against  his  sureties.  I  am  inclined  to  think  the 
mere  naked  admissions  of  the  principal,  not  made  in  the 
course  of  any  business,  or  as  parts  of  any  acts  with  which 
the  surety  is  connected  by  his  coptract,  cannot  be  received 
in  evidence  against  the  surety.  The  laws  on  this  subject 
are  collected  in  1  Phil,  on  Ev.  297,  390,  and  in  Cowen  & 
Hill's  notes,  vol.  3,  p.  241-*24d. 

There  are  cases  which  go  so  far  as  to  admit  the  declara* 
tions  of  the  principal  as  evidence  against  the  surety,  with- 
out restriction  as  to  the  time  or  circumstances  under  which 
they  were  made.  There  is  also  another  class  of  cases,  in  . 
which  it  is  held  that,  a  judgment,  against  the  principal  is 
evidence  against  the  surety,  of  the  demand  which  it  estab- 
lishes. Drumnumd  v.  Presiman^  12  Wheat.  615;  Heard  v. 
Lodge^  20  Pick.  B..  53.    But  in  this  case  it  is  only  needful  to 


OCTOBER  TERM,  1856.  629 

United  States  v.  Cutter  ef  al. 

say,  that  the  letters,  both  of  the  Secretary  and  Cutter  are  not 
mere  naked  declarations.  They  are  demands  on  the  one  part 
for  payment,  and  on  the  other  part  replies  to  that  demand. 
They  are  strictly  part  of  the  res  gestce  in  the  administration 
of  that  office,  for  the  faithful  conduct  of  which -the  sureties 

■ 

were  bound.  And  such  are  admissible  in  evidence  against 
the  sureties,  upon  the  same  principle  that  his  accounts,  ren- 
dered to  the  department  are  admissible. 

I  have  now  considered  all  the  questions  raised  in  this  case. 
I  am  of  opinion  that  there  should  be  a  verdict  rendered  for 
the  plaintiff.  Upon  this  verdict  judgment  must  be  rendered 
for  the  amount  of  the  penalty  of  the  bond,  to  be  discharged 
on  payment  of  the  amount  actually  due ;  that  is  to  say, 
the  two  sums  of  $12,531.57,  and  $1,437.52,  amounting  to 
the  sum  of  $14,019.09,  with  interest  from  the  date  of  the 
writ  (See  Farrar  v.  United  States^  5  Pet.  373;  loes  v.  Mer- 
chants Bankj  12  How.  159.) 

George^  District  Attorney,  for  the  United  States. 

6r.  Ma/rston  and  T.  W,  Emery^  contra. 

53* 
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EXTRACTS  FROM  SEVERAL  CHARGES  MADE  BY  THE  PRESIDDfO  JUDGE, 

AT  DIFFERENT  TIMES,  TO  GRAND-JURIES  IN  THE  FIRST  CIRCUIT, 

AND  RELATING  TO  TOPICS  IN  THfe  LAW   OF  THE  UNITED 

STATES,   OF    PERMANENT    IMPORTANCE. 


Extract  from  a  Charge  delivered  to  the  Grand-Jvry  in  Boston, 
October  15,  1851,  concerning  the  Neutrality  Laws  and  the 
Law  of  Treason^ 

You  are  aware  that  the  foreign  relations  of  our  country  are 
under  the  exclusive  care  and  control  of  the  government  of  the 
United  States.  To  make  peace  and  war,  to  enter  into  treaties 
of  amity  and  commerce,  to  protect  the  rights  and  redress  the 
injuries  of  our  citizens  from  foreign  aggression,  are  powers 
confided  by  the  Constitution  to  the  general  government  alone. 
It  is  essential  to  the  due  exercise  and  maintenance  of  these 
powers,  and  to  the  welfare  of  the  whole  people,  for  whose 
benefit  they  exist,  that  they  should  not  be  in  any  way  embar- 
rassed or  interfered  with,  by  the  irregular  and  irresponsible 
action  of  individuals.  The  public  faith,  pledged  by  treaties, 
could  not  be  kept,  if  individual  citizens  were  at  liberty  to  act, 
in  contravention  of  such  treaties,  as  their  private  interest  or 
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passions  might  dictate.  The  public  peace  could  not  be  pre* 
served,  if  men  might  be  armed  and  embodied  on  our  soil,  to 
make  attacks  on  a  foreign  people  or  government.  To  permit 
this,  would  be  to  allow  the  interests  or  passions  of  a  few,  to 
control  the  deliberate  and  organized  action  of  the  whole,  and 
to  place  the  peace  and  welfare  of  our  country  at  the  mercy  of 
strangers,  or  of  needy,  or  desperate,  or  enthusiastic  men. 

To  guard  against  this  evil.  Congress  has  made  it  a  high 
misdemeanor,  within  the  jurisdiction  or  territory  of  the  United 
States,  to  begin  to  set  on  foot,  or  provide,  or  prepare  the 
means  for,  any  military  expedition,  or  enterprise,  to  be  carried 
on  from  thence  against  the  territory  or  dominions  of  any  for- 
eign prince  or  state,  or  of  any  colony,  district,  or  people,  with 
whom  the  United  States  are  at  peace;  and  has  also  made 
specific,  and  highly  penal  enactments,  to  prevent  the  enlist- 
ment of  men,  or  the  fitting  out,  or  arming  of  any  vessel,  for 
any  such  purpose,  by  any  person  within  our  jurisdiction. 

It  cannot  be  doubted  that  these  laws  are  in  conformity  with 
the  settled  policy  of  our  government  Very  early  in  our  his- 
tory as  a  nation,  this  policy  was  adopted  by  President  Wash- 
ington, with  the  concurrence  of  the  wise  and  eminent  advisers 
by  whom  he  was  then  assisted.  On  the  22d  day  of  April, 
1793,  he  issued  a  proclamation,  in  which  he  asserts  it  to  be 
both  the  duty  and  interest  of  the  United  States,  with  sincer- 
ity and  good  faith,  to  pursue  a  conduct  friendly  and  impartial 
towards  the  foreign  powers  therein  mentioned,  exhorting  and 
warning  the  citizens  of  the  United  States  carefully  to  avoid 
all  acts  inconsistent  with  such  friendly  and  impartial  conduct, 
and  declaring  that  whoever  should  do  otherwise,  would  not 
receive  the  protection  of  the  United  States. 

At  this  time,  Congress  had  not  legislated  on  this  subject. 
And  in  the  following  December,  the  President  made  known 
to  both  Houses  certain  facts  connected  with  the  then  state  of 
public  affairs  abroad  dnd  at  home,  and  after  expressing  his 
own  opinion,  that  where  individuals  shall,  within  the  United 
States,  enter  upon  military  expeditions  and  enterprises,  the 
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offence  cannot  receive  too  early  or  close  an  attention,  he  dis- 
tinctly recommends  to  Congress  the  extension  of  the  statute 
law  of  the  country  to  such  cases,  which,  he  says,  though  de« 
pending  on  principles  already  recognized,  seemed  to  him  to 
demand  some  further  provisions  of  positive  law.  And,  accord- 
ingly, on  the  dth  of  June,  1794,  (1  Stat  at  Large,  381,)  an  Act 
was  passed,  one  section  of  which  was  similar  to  the  law  whose 
substance  I  have  already  stated  to  you.  And  since  that  time, 
by  legislation,  as  well  as  by  the  official  action  of  the  Executive, 
this4ttty  and  policy  of  our  country  have  been  recognized  and 
declared  in  the  direst  terms,  and  under  a  great  variety  of  cir- 
cumstances. The  principles  on  which  these  laws  rest  are,  that 
until  our  country  has  made  war,  we  are  at  peace  with  all,  by 
the  law  of  natiire,  and  without  any  treaty  to  that  effect ;  that 
for  the  citizens  of  the  United  States  to  combine  to  kill  and  rob 
those  with  whom  they  are  at  peace,  and  on  whom  they  have  no 
right  to  make  any  aggression,  is  as  essentially  criminal,  as  to 
combine  to  murder  and  rob  our  own  citizens ;  that  individual 
citizens  have  no  prerogative  to  judge  and  condemn,  and  then 
proceed  to  execute  others,  or  inflict  on  them  any  injury  as  a 
consequence  of  what  may  be  assumed  to  be  their  miscon- 
duct ;  that  the  duties  of  impartiality,  kindness,  and  peaceful 
treatment  of  other  nations  being  plainly  incumbent  on  the 
government  of  the  United  States,  it  is  as  plainly  its  duty  to 
take  care  that  all  those  subject  to  its  authority,  do  nothing  in 
contravention  of  those  duties ;  what  it  may  not  do,  in  these 
particulars,  it  may  not  permit  to  be  done ;  and  that,  for  its 
own  peace  and  welfare,  and  from  its  own  sense  of  what  is 
due  to  others,  it  cannot  suffer  individuals,  by  mingling  them- 
selves in  the  belligerent  operations  of  other  nations,  or  making 
war  on  their  own  authority,  to  run  the  hazard  of  counteract- 
ing the  policy,  or  embroiling  the  relations  of  their  govern- 
ment 

It  may  be  added,  that  the  United  States  was  the  first  of  all 
civilized  nations  to  embody  these  principles  in  their  municipal 
law,  and  enforce  them  by  penal  enactments.    Having  so  leg- 
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islated,  it  has  become  the  cl^ar  doty  of  the  Courts  of  the 
United  States  to  take  cognizance  of  these  offences,  and  it  is 
to  be  expected  that  they  will  discbai^e  with  fidelity  and  firm- 
ness a  duty  so  important  to  their  country  and  to  the  peace  of 
the  world. 

Under  the  laws  of  the  United  States,  the  highest  of  all 
crimes  is  treason,  ft  must  be  so  in  every  civilized  State ;  not 
only  because  the  first  duty  of  a  State  is  self-preservation,  but 
because  this  crime  naturally  leads  to  and  involves  many  oth- 
ers destructive  of  the  safety  of  individuals  and  of  the  peace 
and  welfare  of  society. 

This  crime  is  defined  by  tiie  Constitution  itself,  and  its 
magnitude,  as  well  as  the  importance  of  a  fit  and  rigid  defini- 
tion of  it,  may  be  inferred§from  the  fact  that  it  is  the  only 
offeoe*  defined  by  that  instrument.  It  is  there  made  to  con- 
sist in  levying  war  against  the  United  States,  or  adhering  to 
their  enemies,  giving  them  aid  and  comfort  This  language 
is  borrowed  firom  an  ancient  English  statute^  enacted  in  the 
year  1352,  (25  Ed.  III.,)  mainly  for  the  purpose  of  restraining 
the  power  of  the  crown  to  oppress  the  subject  by  arbitrary 
constructions  of  the  law  of  treason.  At  the  time  of  the  intro- 
duction of  this  language  into  our  Constitution,  it  had  acquired 
a  settled  meaning,  and  that  no^aning  has  been  adopted  by  the 
Courts  of  the  United  States  when  they  have  had  occasion,  as 
finfortunatdy  they  have  had  occasion,  to  interpret  these 
words.  This  settled  interpretation  is,  that  the  words  ''  levying 
war,"  include  not  only  the  act  of  making  war  for  the  purpose 
of  entirely  overturning  the  government,  but  also -any  combina- 
tion forcibly  to  oppose  the  execution  of  any  public  law  of  the 
United  States,  if  accompanied  or  followed  by  an  act  of  forci^ 
ble  opposition  to  such  law  in  pursuance  of  such  combination.* 
The  following  elements,  therefore,  constitute  this  offence:  — 

1.  A  combination,  or  conspiracy,  by  which  different  indi*- 
viduals  are  united  in  one  common  purpose.  «* 

2.  This  purpose  being  to  prevent  the  execution  of  some 
public  law  of  the  United  States  by  force. 
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3.  The  actual  use  of  force,  by  such  combination,  to  prevent 
the  execution  of  that  law. 

These  elements  require  some  further  explanation,  to  prevent 
their  true  nature  from  being  misunderstood.  It  is  not  enough 
that  the  purpose  of  the  combination  is  to  oppose  the  execu- 
tion of  a  law  in  some  particular  case,  and  in  that  only. 

K  a  person  against  whom  process  has  issued  from  a  Ck>urt 
of  the  United  States,  should  assemble  and  arm  his  friends 
forcibly  to  prevent  an  arrest,  and  in  pursuance  of  such  design, 
resistance  should  be  made  by  those  thus  assembled,  they 
would  be  guilty  of  a  very  high  crime,  but  it  would  not  be 
treason,  if  their  combination  had  reference  solely  to  that  case. 
But  if  process  of  arrest  issue  under  a  law  of  the  United 
States,  and  individuals  assemble^orcibly  to  prevent  an  arrest 
under  such  process,  pursuant  to  a  design  to  prevent  any^person 
from  being  arrested  under  thai  law,  and  with  sdch  intent,  force 
is  used  by  them  for  that  purpose,  they  are  guilty  of  treason. 

The  law  does  not  distinguish  between  a  purpose  to  prevent 
the  execution  of  one,  or  several,  or  all  laws.  Indeed,  such  a 
distinction  would  be  found  impracticable,  if  it  were  attempted. 
If  this  crime  could  not  be  committed  by  forcibly  resisting  one 
law,  how  many  laws  should  be  thus  resisted  to  constitute  it? 
Should  it  be  two,  or  three,  or  what  particular  number  short  of 
all  ?  And  if  all,  how  easy  would  it  be  for  the  worst  of  trea- 
sons to  escape  punishment,  simply  by  excepting  out  of  the 
treasonable  design,  some  one  law. 

So  that  a  combination  formed  to  oppose  the  execution  of  a 

law  by  force,  with  the  design  of  acting  in  any  case  which 

may  occur,  and  be  within  the  reach  of  such  combination,  is  a 

treasonable  conspiracy,  and  constitutes  one  of  the  elements  of 

•this  crime. 

Such  a  conspiracy  may  be  formed  before  the  individuals 
assemble  to  act,  and  they  may  come  together  to  act  pursuant 
to  it ;  of «at  may  be  formed  when  they  have  assembled,  and 
immediately  before  they  act  The  time  is  not  essential.  All 
that  is  necessary  is,  that  being  assembled,  they  should  act  in 
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forcible  opposition  to  a  law  of  the  United  States,. pursuant  to 
a  common  design  to  prevent  the  execution  of  that  law,  in  any 
case  within  their  reach.  Actual  force  must  be  used.  But 
what  amounts  to  the  use  of  force,  depends  much  upon  the 
nature  of  the  enterprise,  and  the  circumstances  of  the  case. 

It  is  not  necessary  that  there  should  be  any  military  array, 
or  weapons,  nor  that  any  personal  injury  should  be  inflicted 
on  the  officers  of  the  law. 

If  a  hostile  army  should  surround  a  body  of  troops  of  the 
United  States,  and  the  latter  should  lay  down  their  arms  and 
submit,  it  cannot  be  doubted  that  it  would  constitute  an  overt 
act  of  levying  war,  though  no  shot  was  fired  or  blow  struck. 
The  presence  of  numbers  who  manifest  an  intent  to  use  force, 
if  found  requisite  to  obtain-  their  demands,  may  compel  sub- 
mission to  that  force,  which  is  present  and  ready  to  inftict 
injury,  and  which  itiay  thus  be  effectually  used  to  oppose  the 
execution  of  the  law. 

But,  unfortunately,  it  will  not  often  be  necessary  to  apply 
this  principle,  since  actual  violence,  and  even  murder,  are  the 
natural  and  almost  inseparable  attendants  of  this  great  crime. 

It  should  be  known  also,  that  treason  may  be  committed  by 
those  not  personally  present  at  the  immediate  scene  of  vio- 
lence. If  a  body  of  men  be  actually  assembled  to  effect  by 
force  a  treasonable  purpose,  all  those  who  perform  any  part, 
however  minute,  or  however  remote  from  the  scene  of  action, 
and  who  are  actually  leagued  in  the  general  conspiracy,  are  to 
be  considered  guilty  of  treason. 

Influential  persons  cannot  form  associations  to  resist  the 
law  by  violence,  excite  the  passions  of  ignorant  and  unreflect- 
ing, or  desperate  men,  incite  them  to  action,  supply  them  with 
weapons,  and  then  retire  and  await  in  safety  the  result  of  the 
violence  which  they  themselves  have  caused.  To  permit  this, 
would  not  only  be  inconsistent  with  sound  policy,  but  with  a 
due  regard  to  the  just  responsibilities  of  men.  The  law  does 
not  permit  it.  They  who  have  the  wickedness  to  plan  and 
incite  and  aid,  and  who  perform  any  part  however  minute, 
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are  justly  deemed  gnilty  of  this  offence,  tboDgh  they  are  not 
present  at  the  immediate  scene  of  violence. 

The  Coart  deeply  regrets  that  it  should  ever  be  necessaiy 
in  this  country,  and  under  this  government,  to  instruct  a 
grand-jury  concerning  the  law  of  treason. 

But  unfortunately,  recent  events  have  shown,  too  clearly, 
that  there  is  a  great  misapprehension  in  some  minds  conoem- 
ing  this  subject,  and  that  it  has  already  become  necessary 
elsewhere,  to  institute  inquiries  and  make  presentments  of  this 
offence.  With  the  temper  of  any  portion  of  the  public  mind, 
so  far  as  it  manifests  itself  in  discussion  of  any  question,  or 
the  formation  of  opinions,  or  so  far  as  it  affects  the  political 
affairs  of  the  country,  this  tribunal  has  no  concern.  But  when 
it  connects  itself  with  the  criminal  law  of  the  United  States, 
when  discussion  passes  into  direct  and  urgent  incitement  to 
crime,  when  ignorant  men  are  stirred  up  td  form  combinations 
to  resist  the  law  by  violence,  it  becomes  the  duty  of  this 
Court  to  apprise  you  of  the  true  character  of  these  combina- 
tions, and  the  acts  which  grow  out  of  them,  and  the  responsi- 
bility which  the  law  attaches  thereto. 

I  hardly  need  inform  you  that  it  is  not  material  what  law 
of  the  United  States  is  thus  resisted.  We  can  know  no  dis- 
tinction between  one  law  of  the  United  States  and  another. 
If  it  were  permitted  to  you,  or  to  me,  to  be  influenced  by  our 
own  wishes,  in  determining  what  laws  should  be  executed, 
and  what  might  be  resisted  with  impunity,  we  should  live  no 
longer  under  a  government  of  laws,  but  under  a  government 
of  men ;  the  transitory  opinions  and  feelings  of  men,  being 
substituted  for  a  known  and  stable  rule  of  action,  operating  at 
all  times,  and  operating  equally  on  all ;  and  the  citizen  would 
be  held  innocent  or  guilty,  not  according  to  his  wilful  viola- 
tion of  a  known  rule,  but  according  to  the  caprice  of  his 
judges.  This  is  not  the  nature  of  the  government  under  which 
we  live.  No  such  government  could  long  exist  in  this  coun- 
try, or  ought  to  exist  in  any  country. 
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Extract  from  a  Charge  delivered  to  the  GrandJurffot  Boston^ 

June  7, 1854. 

[The  preceding  part  of  the  charge  related  to  certain  offences 
under  the  Acts  of  Congress  against  the  slave-trade ;  the  Court 
being  informed  by  the  District- Attorney  that  a  complaint  on 
that  S!;ibject  was  to  be  laid  before  the  grand-jury.  The  Court 
was  also  informed  by  that  officer  that  it  was  his  intention  to 
lay  before  the  grand-jury,  which  had  then  been  summoned  for 
the  May  Term,  recent  occurrences  which  had  resulted  in  an 
attack  made  on  the  Marshal  of  the  United  States,  for  this 
District,  while  holding  in  his  custody  an  alleged  fugitive  from 
service,*  and  the  homicide  of  one  of  the  assistants  of  the  mar- 
shal. In  reference  to  these  occurrences,  the  following  part  of 
the  charge  was  given.  No  indictment  growing  out  of  them 
was  returned  at  the  May  Term.  When  the  grand-jury  for 
the  next  Term,  (October,  1854,)  had  been  summoned  and  im- 
panelled, the  District- Attorney  again  informed  the  Coart  that 
it  was  his  intention  to  lay  these  occurrences  before  them. 
And,  after  giving  them  instructions  on  other  subjects,  the 
Court  informed  the  jury  that  its  views  concerning  the  law  of 
the  United  States  against  the  obstruction  of  legal  process, 
having  theretofore  been  fully  expressed  ;  and  the  District- 
Attorney,  who  was  their  legal  adviser,  having,  as  the  Court 
understood,  a  copy  of  those  remarks,  it  was  not  deemed  need- 
ful to  say  any  thing  further  on  the  subject;  but  that  if  the 
jury  should  desire  any  instruction  concerning  any  point  of  law 
which  might  arise  in  the  course  of  their  duties,  such  instruc- 
tion would  be  given,  at  any  time,  on  their  application. 

Indictments  for  misdemeanors  in  obstructing  legal  process, 
were  returned  by^  the  grand-jury.  The  disposition  thereof  will 
appear,  by  reference  to  the  case  of  Untied  States  v.  Martin 
Stowellj  ante,  p.  153.] 

There  is  another  criminal  law  of  the  United  States  to  which 
I  must  call  your  attention,  and  give  you  in  charge.    It  was 
VOL.  n.  54 
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enacted  on  the  30th  of  April,  1790,  (1  Stat  at  Large,  117,) 
and  in  the  following  words :  — 

*^  If  any  person  shall  knowingly  or  wilfally  obstruct,  resist,  or 
oppose  any  officer  of  the  United  States  in  serving,  or  attempt- 
ing to  serve  or  execute  any  mesne  process,  or  warrant,  or  any 
mle  or  order  of  any  of  the  Courts  of  the  United  States,  or 
any  other  legal  or  judicial  writ  or  process  whatever,  or  shall 
assault,  beat,  or  wound  any  officer,  or  other  person,  duly  au- 
thorized in  serving  or  executing  any  writ,  rule,  order,  process, 
or  warrant  aforesaid,  every  person  so  knowingly  and  wilfully 
offending  in  the  premises  shall,  on  conviction,  be  imprisoned 
not  exceeding  twelve  months,  and  fined  not  exceeding  three 
hundred  dollars." 

Yon  will  observe,  gentlemen,  that  this  law  makes  no  pro- 
vision for  a  case  where  an  officer,  dt  other  person  duly  author- 
ized, is  killed  by  those  unlawfully  resisting  him.  That  is  the 
case  of  murder,  and  is  left  to  be  tried  and  punished  under  the 
laws  of  the  State  within  whose  jurisdiction  the  offence  is 
committed.  Over  that  offence  against  the  laws  of  the  State 
of  Massachusetts  we  have  here  no  jurisdiction.  It  is  to  be  pre- 
sumed that  the  duly  constituted  authorities  of  the  State  will, 
in  any  such  case,  do  their  duty,  and  if  the  crime  of  murder 
has  been  cominitted,  will  prosecute  and  punish  all  who  are 
guilty. 

Our  duty  is  limited  to  administering  tlie  laws  of  tb6  United 
States ;  and  by  one  of  those  laws,  which  I  have  read  to  you ; 
to  obstruct,  resist^  or  oppose,  or  beat,  or  wound  any  officer  of 
the  United  States,  or  other  person  duly  authorized,  in  serving 
or  executing  any  legal  process  whatsoever,  is  dn  offence 
against  the  laws  of  the  United  States,  and  is  one  of*  the  sub- 
jects concerning  which  you  are  bound  to  inquire. 

It  is  not  material  that  the  same  act  is  an  offence  both 
against  the  laws  of  the  United  States  and  of  a  particular 
State.  Under  our  system  of  government,  th&  United  States 
and  the  several  States  are  distinct  sovereignties,  each  having 
its  own  system  of  criminal  law,  which  it  administers  in  its 
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own  tribunals;  and  the  criminal  laws  of  a  State  can  in  no 
way  affect  those  of  the  United  States.  The  offence,  therefore, 
of  obstructing  legal  process  of  the  United  States  is  to  be  in- 
quired of  and  treated  by  you  as  a  misdemeanor,  under  the 
Act  of  Congress  which  I  have  quoted,  without  any  regard  to 
the  crimiaal  laws  of  the  State,  or  the  nature  of  the  crime  un- 
der those  laws.  • 

Tt^  Act  of  Congress  is  carefully  worded,  and  its  meaning 
is  plain.  Nevertheless,  there  are  some  terms  in  it,  and  some 
rales  of  law  connected  with  it,  which  should  be  explained  for 
your  guidance.  And  first,  as  to  the  process,  the  execution  of 
which  is  not  to  be  obstructed. 

Tbte  language  of  the  Act  is  very  broad.  It  embraces  every 
legal  process  whatsoever,  whether  issued  by  a  Court  in  session, 
or  by  a  Judge,  or  magistrate,  or  commissioner,  acting  in  the 
4ti6  administration  of  any  law  of  the  United  States.  You 
will  probably  experience  no  difficulty  in  understanding  and 
applying  this  part  of  the  law. 

As  t6  what  constitutes  an  obstruction  —  it  was,  many  years 
ago  decided  by  Mn  Justice  Washington,  that,  to  support  an 
indictment  under  this  law,  it  was  not  necessary  to  prove  that 
the  accused  used,  or  even  threatened  active  violence.  Any 
obstruction  to  the  free  action  of  the  officer,  or  his  lawful  assist- 
ants, wilfully  placed  in  his  or  their  way,  for  the  purpose  of 
thus  obstructing  him,  or  them,  is  sufficient  And  it  is  clear, 
that,  if  a  multitude  of  persons  should  assemble,  even  in  a  pub- 
lic highway,  with  the  design  to  stand  together  and  thus  pre- 
vent the  officer  from  passing  freely  along  the  way,  in  the  exe- 
cution olSlis  precept,  and  the  officer  should  thus  be  hindered 
or  obstructed,  this  would,  of  itself,  and  without  any  active 
violence,  be  such  an  obstruction  as  is  contemplated  by  this 
law.  If  to  this  be  added,  use  of  any  active  violence,  then  the 
officer  is  not  only  obstructed,  but  he  is  resisted  and  opposed, 
and  of  course  the  offence  is  complete,  for  either  of  them  is 
sufficient  to  constitute  it. 

If  you  should  be  satisfied  that  an  offence  against  this  l^w 
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has  been  perpetrated,  you  will  then  inquire  by  whom  ?  and 
this  renders  it  necessary  for  me  to  instract  yon  concerning  the 
Jcind  and  amount  of  participation  which  brings  individuals 
within  the  compass  of  this  law. 

And  first,  all  who  are  present  and  actually  obstruct,  resist, 
or  oppose,  are  of  course  guilty.  So  are  all  who  are  present, 
leagued  in  the  common  design,%md  so  situated  as  to  be  able, 
in  case  of  need,  to  afford  cussistance  to  those  actually  e^^ged, 
though  they  -do  not  actually  obstruct,  resist,  or  oppose.  K 
they  are  present  for  the  purpose  of  affording  assistance  in  ob- 
structing, resisting,  or  opposing  the  ofiicers,  and  are  so  situ- 
ated  as  to  be  able,  in  any  event  which  may  occur,  actually  to 
aid  in  the  common  design,  though  no  overt  act  is  done  by 
them,  they  are  still  guilty  under  this  law.  The  offence  defined 
by  this  act  is  a  misdemeanor ;  and  it  is  a  rule  of  law,  that 
whatever  participation  in  a  case  of  felony,  would  render  a  pe^ 
son  guilty,  either  as  a  principal  in  the  second  degree,  or  as  an 
accessory  before  the  fact,  does,  in  aoase  of  misdemeanor,  ren- 
der him  guilty  as  a  principal ;  in  misdemeanors  all  are  princi- 
pals. And  therefore,  in  pursuance  of  thepsame  rule,  not  only 
those  who  are  present,  but  those,  who  though  absent  when 
the  offence  was  e()mmitted,  did  procure,  counsel,  command,  or 
abet  others  to  commit  the  offence,  are  indictable  as  principals. 
Such  is  the  law,  and  it  would  seem  that  no  just  mind  could 
doubt  its  propriety.  If  persons  having  influence  over  others, 
use  that  influence  to  induce  the  commission  of  crime,  while 
they  themselves  remain  at  a  3afe  distance,  that  roust  be 
deemed  a  very  imperfect  system  of  law  which  allows  them  to 
escape  with  impunity.  Such  is  not  our  law.  It#eats  such 
advice  as  criminal,  and  subjects  the  giver  of  it  to  punishment, 
according  to  the  nature  of  the  offence  to  which  his  pernicious 
counsel  has  led.  If  it  be  a  case  of  felony,  he  is  by  the  com- 
mon law  an  accessory  before  the  fact,  and  by  the  laws  of  the 
United  States  and  of  this  State  is  punishable  to  the  same  ex- 
tent as  the  principal  felon.  If  it  be  a  case  of  misdemeanor, 
the  adviser  is  himself  a  principal  offender  and  is  to  be  indicted 
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and  pnnisbed  as  if  he  himself  had  done  the  criminal  act.  It 
may  be  important  for  you  to  know,  what  in  point  of  law, 
amounts  to  sach  an  advising  or  counselling  another  as  will  be 
sufficient  to  constitute  this  legal  element  in  the  offence.  It  is 
laid  down  by  high  authority  that  though  a  mere  tacit  acqui- 
escence, or  words,  which  amount  to  a  bare  permission,  will 
not  be  sufficient,  yet  such  a  procurement  may  be,  either  by 
direct  means,  as  by  hire,  counsel,  or  command,  or  indirect,  by 
evincing  an  express  liking,  approbation,  or  assent  to  another's 
criminal  design.  From  the  nature  of  the  case  the  law  can 
prescribe  only  general  rules  qp  this  subject.  My  instruction 
to  you  is,  that  language  addressed  to  persons  who  immedi- 
ately afterwards  commit  an  offence,  actually  intended  by  the 
speaker  to  incite  those  addressed  to  commit  it,  and  adapted 
thus  to  incite  them,  is  such  a  counselling  or  advising  to  the 
crime  as  the  law  contemplates,  and  the  person  so  inciting  oth- 
ers is  liable  to  be  indicted  as  a  principal. 

In  the  case  of  the  Commonwealth  v.  Bowen,  (18  Mass.  R. 
359,)  which  was  an  indictment  for  counselling  another  to  com- 
mit suicide,  tried  in  1816,  Chief  Justice  Parker,  instructing  the 
jury,  and  speaking  for  the  Supreme  Court  of  Massachusetts, 
said,  — 

The  government  is  not  bound  to  prove  that  Jewett  would 
not  have  hung  himself,  had  Bowen's  counsel  never  reached 
his  ear.  The  very  act  of  advising  to  the  commission  of  a 
crime  is  of  itself  unlawful.  The  presumption  of  law  is  that 
advice  has  the  influence  and  effect  intended  by  the  adviser, 
unless  it  is  shown  to  have  been  otherwise ;  as  that  the  coun- 
sel was  received  with  scoff,  or  was  manifestly  rejected  and 
ridiculed  at  the  time  it  was  given.  It  was  said  in  the  argu- 
ment, that  Jewett's  abandoned  and  depraved  character  fur- 
nishes ground  to  believe  that  be  would  have  committed  the 
act  without  such  advice  from  Bowen.  Without  doubt  he 
was  a  hardened  and  depraved  wretch ;  but  it  is  in  man's  na- 
ture to  revolt  at  self-destruction.  When  a  person  is  prede- 
termined upon  the  commission  of  this  crime,  the  seasonable 
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admonitions  of  a  discreet  and  respected  friend  would  proba* 
bly  tend  to  overthrow  his  determination.  On  the  other  hand, 
the  counsel  of  an  unprincipled  wretch,  stating  the  heroism 
and  courage  the  self-murderer  displays,  might  induce,  encour- 
age, and  fix  the  intention,  and  ultimately  procure  the  perpe- 
tration of  the  dreadful  deed ;  and  if  other  men  would  be  in- 
fluenced by  such  advice,  the  presumption  is  that  Jewett  was 
so  influenced.  He  might  have  been  influenced  by  many  pow- 
erful motives  to  destroy  himself.  Still  the  inducements  might 
have  been  insufficient  to  procure  the  actual  commission  of  the 
act,  and  one  word  of  additionai  advice  might  have  turned  the 
scale. 

When  applied,  as  this  ruling  seems  to  have  been  here  ap- 
plied, to  a  case  in  which  the  advice  was  nearly  connected  in 
point  of  time,  with  the  criminal  act,  it  is,  in  my  opinion,  cor- 
rect If  the  advice  was  intended  by  the  giver,  to  stir  or  incite 
to  a  crime,  if  it  was  of  such  a  nature  as  to  be  adapted  to  have 
this  efiect,  and  the  persons  incited  immediately  afterwards 
committed  that  crime,  it  is  a  just  presumption  that  they  were 
influenced  by  the  advice  or  incitement  to  commit  it  The  cir- 
cumstances or  direct  proof  may,  or  may  not,  be  sufficient  to 
control  this  presumption;  and  whether  they  are  so,  can  duly 
be  determined  in  each  case,  upon  all  its  evidence. 

One  other  rule  of  law  on  this  subject  is  necessary  to  be 
borne  in  mind.  The  substantive  oflence  to  which  the  advice 
or  incitement  applied  must  have  been  committed ;  and  it  is 
for  that  alone  the  adviser  or  procurer  is  legally  accountable. 
Thus  if  one  should  counsel  another  "to  rescue  one  prisoner, 
and  he  should  rescue  another,  unless  by  mistake ;  or  if  the 
incitement  was  to  rescue  a  prisoner,  and  he  commit  a  larceny, 
the  inciter  is  not  responsible^  But  it  need  not  appear  that  the 
precise  time,  or  place,  or  means  advised,  were  used.  Thus  if 
one  incite  A.  to  murder  B.,  but  advise  bim  to  wait  until  B. 
shall  be  at  a  certain  place  at  noon,  and  A.  murders  B.  at  a 
diflerent  place  in  the  morning,  the  adviser  is  guilty.  So  if  the 
incitement  be  to  poison,  and  the  murderer  shoots,  .or  stabs. 
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So  if  the  coan|el  be  to  beat  another,  and  he  is  beaten  to  death, 
the  adviser  is  a  mxurderer ;  for  having  incited  another  to  com- 
mit an  uniawfol  act,  he  is  responsible  for  all  that  ensues  upon 
its  execution.  These  illustrations  are  drawn  from  cases  of  fel- 
onies, because  they  are  the  most  common  in  the  books  and  the 
most  striking  in  themselves ;  but  the  principles  on  which  they 
depend  are  equally  applicable  to  cases  of  misdemeanor.  In^ 
all  such  cases,  the  real  question  is,  whether  the  accused  did 
procure,  counsel,  command,  or  abet  the  substantive  offence 
committed.  If  he  did,  it  is  of  no  importance  that  his  advice 
or  directions  were  departed  from  in  respect  to  the  time,  or 
place,  or  precise  mode  or  means  of  committing  it. 

Gentlemen, — the  events  which  have  recently  occurred  in 
this  city,  have  rendered  it  my  duty  to  call  your  attention  to 
these  rules  of  law,  and  to  direct  you  to  inquire  whether  in 
point  of  fact  the  offence  of  obstructing  process  of  the  United 
States  has  been  committed ;  if  it  has,  you  will  present  for 
trial,  all  such  persons  as  have  so  participated  therein  as  to  be 
guilty  of  that  offence.  And  you  will  allow  me  to  say  to  you 
that  if  you  or  I  were  to  begin  to  make  discriminations  be- 
tween one  law  and  another,  and  say  this  we  will  enforce  and 
that  we  will  not  enforce,  we  should  not  only  violate  our  oaths, 
but  so  far  as  in  us  lies,  we  should  destroy  the  liberties  of  our 
country,  which  rest  for  their  basis  tipon  the  great  principle 
that  our  country  is  governed  by  laws  constitutionally  enacted, 
Bud  not  by  men. 

In  one  part  of  our  country  the  extradition  of  fugitives  from 
labor  is  odious ;  in  another,  if  we  may  judge  from  some  trans- 
actions, the  law  concerning  the  extradition  of  fugitives  from 
justice  has  been  deemed  not  binding;  in  another  still,  the 
tariff  laws  of  the  United  States  were  considered  oppressive, 
and  not  fit  to  be  enforced. 

Who  can  fail  to  see  that  the  government  would  cease  to  be 
a  government  if  it  were  to  yield  obedience  to  these  local  opin- 
ions? While  it  stands,  all  its  laws  must  be  faithfully  exe- 
cuted, or  it  becomes  the  mere  tool  of  the  strongest  faction  of 
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the  place  and  the  hoar.  If  forcible  resistan^je  to  one  law 
shoald  be  permitted  practically  to  repeal  it,  the  power  of  the 
inob  would  inevitably  become  one  of  the  constitated  aatbor- 
ities  of  the  State,  to  be  used  against  any  law  or  any  man  ob- 
noxious to  the  interests  and  passions  of  the  worst  or  most 
excited  part  of  the  community  ;  and  the  peaceful  and  the  weak 
« would  be  at  the  mercy  of  the  violent. 

It  is  the  imperative  duty  of  all  of  us  concerned  in  the  ad- 
ministration of  the  laws,  to  see  to  it  that  they  are  firmly,  im- 
partially, and  certainly  applied  to  every  offence,  whether  a 
particular  law  be  by  us  individually  approved  or  disapproved. 
.And  it  becomes  all  to  remember,  that  forcible  and  concerted 
resistance  to  any  law  is  civil  war,  which  can  make  no  progress 
but  through  bloodshed,  and  can  have  no  termination  but  the 
destruction  of  the  government  of  our  country,  or  the  rain  of 
those  engaged  in  such  resistance.  It  is  not  my  province  to 
comment  on  events  which  have  recently  happened.  They  are 
matters  of  fact,  which,  so  far  as  they  are  connected  with  the 
criminal  laws  of  the  United  States,  are  for  your  consideration. 
I  feel  no  doubt  that,  as  good  citizens  and  lovers  of  our  coun- 
try, and  as  conscientious  men,  you  will  well  and  truly  observe 
and  keep  the  oath  you  have  taken,  diligently  to  inquire  and 
true  presentment  make  of  all  crimes  and  offences  against  tbe 
laws  of  the  United  States  given  you  in  charge. 
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Decrek  ;  EviDBKCE,  7,  8 ;  Jurisdiction,  4-7  \  Lien,  1-6 ;  Variance. 

ADMISSION. 
Estoppel,  1. 

ADOPTION  OF  STATE  LAWS. 

Whether  Congress  can  adopt  prospectively,  laws  subsequently  to  be  passed 
by  a  State  upon  a  particular  subject,  qwxre ;  but  the  Act  of  January  14, 
1841,  (5  Stat  at  Large,  410,)  does  not  adopt  subsequent  State  laws,  im- 
posing restrictions  and  conditions  on  imprisonment  for  debt  In  the  Matter 
of  Watson  Freeman^  491. 

ADVANCES. 
Lien,  4-6. 

AGENT. 
•  Fishing,  3,  4 ;  Insurance,  2-4. 

AGREEMENT. 
Compromise. 

ANSWER. 
Compromise,  2 ;  Deed,  1 ;  Estoppel,  1 ;  Insurance,  7. 

APPEAL. 

1.  In  a  cause  of  subtraction  of  wages,  in  rem^  one  of  the  owners  having 
claimed  and  answered,  tlys  District  Court  decreed  in  favor  of  the  wages 
amounting  to  more  than  fifty  dollars ;  the  vessel  having  been  soldv  pro- 
duced less  than  fifty  dollars,  after  paying  charges.  The  ehumant  was 
denied  an  appeal  by  the  District  Court  Held,  that  as  the  decin^  would 
conclude  the  owner  in  a  suit  in  personam^  the  wages  were  the  matter  in 
dispute,  and  the  appeal  should  be  allowed.    The  Enterprise^  SI  7. 
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2.  The  erroneous  refusal  of  an  appeal  by  tlie  District  Conrt,  can  have  no 
effect  here,  save  to  impose  on  the  party  claiming  the  appeal,  the  burden 
of  moving  this  Court  to  allow  it,  and  on  this  Court  the  duty  of  seeing  that 
the  proper  security  is  given.    lb, 

8.  The  practice  of  bringing  admiralty  cases  into  this  Court  by  appeal,  with- 
out the  evidence,  upon  the  facts  found  by  the  District  Court,  disapproved. 
Gloucester  Ins.  Co,  v.  Younger ,  822. 

4.  If  a  claimant  of  property  seized  for  a  breach  of  the  revenue  laws,  fails  to 
produce  in  the  District  Court,  material  evidence,  which  he  shows  no  cause 
for  having  kept  back,  it  will  be  looked  on  with  suspicion  in  this  Court 
The  Busy,  586. 

Damages;  Decree. 

» 

APPEARANCE,  (Time  and  place  of). 
Recognizance,  1. 

APPORTIONMENT. 
Taxes,  1. 

APPRAISERS. 
Duties,  2-4. 

APPURTENANCES. 

Though  the  words  "  rights,  liberties,  privileges,  and  appurtenances,"  are  not 
effectual  to  create  de  novo,  any  incorporeal  right,  yet  when  a  plat  and 
the  verbal  description  accompanying  it  shows  the  metes  and  bounds^of  the 
land  conveyed,  and  also  that  certain  incorporeal  rights  of  way,  common, 
and  the  like,  are  annexed  to  and  to  be  enjoyed  with  the  land  conveyed, 
and  the  deed  refers  to  the  plat  for  a  more  full  description  pf  what  was 
intended  to  be  conveyed,  the  incorporeal  rights  will  pass  with  the  land. 
An  intention  to  create  them  de  novo  and  annex  them  to  the  land  is  thus 
legally  shown.    Knotoles  v.  Nichols,  571. 

ARBITRATION  AND  AWARD. 

1.  A  reference  of  a  pending  action,  under  a  rule  of  Court,  authorizes  the 
referee  to  take  into  consideration  only  the  subject-matter  substantially 
shown  by  the  declaration ;  but  he  may  disregard  all  such  formal  defects  as 
might  be  amended  if  the  case  were  tried  in  court  Myera  v.  The  York 
and  Cumberkmd  Railroad  Co,,  28. 

2.  The  award  cannot  be  accepted  if  it  does  not  enable  the  Court,  by  inspect- 
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ittg  it,  to  separate  iviiat  was,  from  what  was  not  awarded  witfam  the  mb* 
mission.  But  a  general  award  of  a  specific  som,  wilJlioiit  specifying  the 
items  of  which  it  is  composed,  is  good  in  pmnt  of  fbrm.  Ih, 
3.  Reference  of  an  action  of  covenant  by  a  role  of  Conrt  makes  the  referee 
the  final  judge  of  the  lawfiil  rule  of  damages,  and  the  Court,  on  an  appli- 
cation to  accept  the  award,  will  not  review  his  decision.    lb. 

Pleading,  2-8. 

ASSAULTw 
Dangerous  Weapon,  1,  2 ;  Malice,  4. 

ASSIGNEE. 
Bankruptcy. 

ASSIGNMENT. 

If  a  cex/ut  que  trust  under  an  assi^ment  for  the  benefit  of  creditors,  buys  a 
right  of  property  which  the  assignees  were  empowered  to  sell,  in  the  exe- 
cution of  their  trust,  he  must  claim  as  a  purchaser  under  them,  not  as  a 
cestui  que  trust,     Wilkinson  v.  Wiikinscny  582. 

Jurisdiction,  9 ;  Right,  Title,  'and  Interest. 

ATTACHMENT. 

Conflict  of  Laws;  Jurisdiction  1,  8;  Statutes,  (Construction 

of,)  7. 

ATTEMPT  TO  COMMIT  A  REVOLT. 
Combination  ;  Unseaworthiness. 

AVERMENT. 
Pleading,  5,  9. 

BAIL. 

After  a  final  decree  for  the  libellant  in  a  suit  in  personam^  in  which  the  re- 
spondent gave  bail  to  appear  and  abide,  the  libellant  may  apply  to  the 
Court,  show  that  the  respondent  has  gone  be^Fond  seas,  and  thereupon  ob- 
tain a  monition  to  the  bail  to  appear  and  show  cause  why  they  shoold  not 
be  decreed  to  satisfy  the  damages  and  costs;  and  it  is  not  sufficient  cause 
to  be  shown  by  the  bail  that  no  execution  against  the  principal  has  been 
returned  n(m  est  inventus.    In  the  Matter  of  the  Bail  of  Laring  SnoWj  485. 

Commissioner,  1. 
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BANKRUPTCY. 

1.  An  asfflgnee  m  bankruptcy  may  sue  in  this  Couil  on  a  note  of  which  the 
bankrupt  is  payee ;  and  if  the  note  was  witnessed,  such  action  is  not  barred 
by  &e  law  of  Massachusetts  until  the  expiration  of  twenty  years  from  the 
time  the  note  became  payable.    Pritchard  v.  Chandler,  488. 

2.  If  the  bankrupt  and  the  promisor  of  a  note  fraudulently  conceal  the  cause  of 
action  from  the  assignee,  from  the  moment  when  his  title  accrues,  the  two 
years  limitation  in  the  Bankrupt  Act,  [5  Stat  at  Large,  440,]  does  not 
begin  to  run.  But  a  fraudulent  concealment  after  the  assignee's  title  ac- 
crued is  not  sufficient    lb. 

BAYS  AND  HARBORS. 
Collision,  10. 

BELIEF. 

IJNSEAWORTHmESS. 

BILL  OF  LADING. 

1.  If  the  master  has  wrongfully  omitted  to  sign  bills  of  lading,  and  sailed  with- 
•  out  learning  the  names  of  the  consignees,  he  cannot  avail  himself  of  this 
ignorance  as  an  excuse  for  not  glfng  notice  of  the  landing  of  the  goods. 
The  Peytona,  21. 
2. .  Hiough,  ordinarily,  the  master  is  not  bound  to  seek  out  the  consignor  for  the 
purpose  of  signing  bills  of  lading,  if,  when  they  are  presented  to  him  by 
an  agent  of  the  consignor,  he  objecd  to  one  of  their  stipulations,  and  says 
he  will  call  on  the  consignor,  and  sails  without  doing  so,  he  is  in  fault,  and 
cannot  have  any  advantage  from  the  non-existence  of  bills  of  lading.    2b. 

Duties,  6 ;  Jurisdiction,  6. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
•  Bankruptct. 

«  BOND. 

Injunction  Bond,  1. 

.  BREACH  OF  CONDITION,  (How  shown). 
Recognizance,  2,  8. 
VOL.  n.  65 
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BURDEN  OF  PROOF.   • 

The  burden  is  on  tbe  ship-owner  to  prove  that  the  shipper  agreed  that  his 

property  might  be  carried  on  deck.     The  Peytona^  21. 
Collision,  12;  Evidence,  1;  Revenue  Laws;  Unseaworthiness. 

CARGO. 

Evidence,  4 ;  General  Average. 

CESTUI  QUE  TRUST. 
Absionment. 

CHARACTER. 
Slander. 

CHARTERrPARTY. 

1.  Under  a  covenant  in  a  charter-party  to  restore  the  vessel  to  the  owners, 
"  dangers  of  the  seas  excepted,"  the  charterer  is  liable  for  the  value  of  the 
vessel  in  case  of  its  destruction  by  an  accidental  fire  originating  on  board, 
stich  fire  not  being  one  of  the  dangers  of  the  seas,  within  the  exception. 
Airey  v.  MerriU^  8. 

2.  Construction  of  a  charty-party  for  the^nveyance  of  emigrant  passengers; 
and  the  reciprocal  rights  and  duties  of  the  owners  and  charterers,  growing 
out  of  a  disaster  on  the  voyage.     Weston  v.  Trainj  49. 

3.  Where  a  charteivparty  contained  a  covenant  to  furnish  a  full  cargo  o^ 
salt  at  Bonaire,  and  no  salt  coul^  be  obtained  there,  it  was  held  to  be 
broken,  though  it  was  also  stipulated,  that  the  master  was  to  **  use  the  ves- 
sel's funds  in  payment  for  the  salt  which  he  is  to  purchase."  Clarke  v. 
Crahtreej  87. 

4.  If  &e  master  ascertained  on  his  arrival,  that  no*  salt  could  be  obtained,  he 
was  not  bound  to  wait,  but  might  «ul  immediately,  and  recover  empty  for 
fuU.    lb. 

Evidence,  4. 

CITIZENSHIP.         • 
Insolvent  Laws,  8 ;  Jurisdiction,  9. 

COLLECTOR. 
Duties,  1. 
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COLLISION. 

1.  For  a  collision  occasioned  hy  the  misconduct  of  a  pilot,  employed  by  the 
owner,  not  under  any  compulsion  by  statute,  the  vessel  is  liable.  The  Co- 
rolusj  69. 

2.  A  vessel  towed  by  a  steamer  is  bound  to  take  the  needful  precautions  not 
to  run  into  a  sn)all  sailing  vessel  ahead,  which  has  not  steerage  way  by  her 
safls,  and  is  moved  only  ty  sweeps.    lb, 

3.  The  allegation  of  negligently  anchoring  so  near  to  another  vessel,  as  to 
come  in  collision  in  a  storm,  repelled.    Beane  v.  The  Mayurka,  72. 

4.  Where  two  vessels  at  anchor  come  in  collision  without  fault,  and  it  was 
necessary,  to  prevent  the  destruction  of  both,  for  one  to  slip  the  cable  and 
go  ashore,  this  gave  no  claim  against  the  other  for  a  salvage  service.    Jb, 

5.  The  rule  which  requires  two  steamers  approaching  each  other,  to  port 
their  helms,  and  so  pass  on  the  starboard  hand,  must  be  acted  on  when 
there  is  any  probable  chance  of  collision  by  keeping  their  courses;. it  is 
not  enough  for  the  party,  who  departs  from  the-  rule,  to  show  that  they 
would  have  gone  clear,  if  each  had  kept  its  course ;  he  must  also  show,  the 
other  party 'ought  to  have  perceived  there  was  no  probable  chance  of  col- 
lision by  so  doing.     Wheeler  et  al.  v.  The  Eastern  StaUy  141. 

^.  Semhiey  a  local  usage  cannot  vary  the  rule.    lb. 

7.  The  ordinary  rules  of  navigation,  designed  to  prevent  collisions,  are  bind- 
ing on  fishing  vessels,  while  engaged  on  their  fishing  grounds.  The  Sumr 
vril^  150. 

8.  It  is  not  enough  that,  at  ike  moment  of  the  collision,  the  vessel  having  the 
wind  free,  used  all  possible  efibrts  to  avoid  or  lessen  l^e  efifects  g£  a  col- 
lision ;  previous  precaution  and  foresight  are  required.    The  ClemerUj  863. 

9.  A  very  clear  case  for  a  departure  from  a  rule  of  navigation  must  be  made 
out,  before  a  vessel  can  be  pronounced  in  fault  for  adhering  to  it    lb, 

10.  The  rule  which  requires  a  vessel  having  the  wind  free  to  keep  clear  of 
one  sailing  close  to  the  wind,  applies  between  pilot  boats  and  other  vessels, 
and  in  bays  and  harbors  as  well  as  on  the  high  seas.    lb, 

11.  Experts  must  give  their  opinion  on  an  ascerUuned  or  supposed  state  of 
£acts,  not  upon  reading  depositions.  Their  testimony  is  not  admissible  to 
prove  that  a  rule  of  navigation,  recogni2ed  by  the  general  maritime  law, 
does  not  exist  in  a  particular  locality,    lb, 

12.  If  two  vessels  are  approaching  each  other  on  converging  courses,  one 
having  the  wind  two  points  free,  and  the  other  closehauled,  and  a  collision 
occurs,  the  burden  is  on  the  former  to  show  that  all  posable  care  ind  skill 
were  used  on  her  part,  and  that  the  collision  was  the  fault  of  the  other 
vessel,  or  was  inevitable.    lb. 

13.  In  collision  causes,  the  Court  will  look  at  all  the  allegations  of  both  par- 
ties, upon  which  fault  depends,  —  consider  which  are  true,  and  not  allow- 
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ing  either  party  to  contradict,  by  proof,  what  He  has  aUeged,  will  extract 
the  true  case  from  the  entire  record,  and  decree  accordin^y.    lb. 

Yariancs. 

COMBINATION. 

A  combination  by  the  crew  to  prevent  the  vessel  from  goi^  to  sea,  pnnoant 
to  &e  order  of  the  master,  is  an  attempt  to  commit  a  revolt.  Uniled  Stain 
V.  Nye^  225. 

UK8BAW0BTHIKB88. 

COMMERCIAL  LAW. 
State  Coubts. 

COMMISSION. 
Copt-right;  Law  Merchant. 

COMMISSIONER. 

1.  A  commissioner,  appcnnted  to  take  affidavits,  &c.,  under  the  Acts  of  Con- 
gress, has  power  to  let  to  bail,  one  brought  before  him  on  a  criminal  com- 
plunt,  pending  the  proceedings,  in  those  States  where  Justices  of  the 
Peace  have  a  eunilar  power ;  and  a  reci^roizance  to  appear  before  him  to 
have  the  proceedings  completed  is  valid.     United  States  v.  RundUtt^  41. 

2.  Such  a  commissioner  has  power  to  adjourn  to  another  tame  and  place,  tf 
incident  to  the  power  to  hear  and  determine;  but  he  cannot  adjourn  in 
the  absence  of  the  accused.    lb. 

9.  A  commiHsioner  empowered  to  issue  a  warrant  under  the  statute  of  the 
United  States  of  September  1^,  1850,  (9  Stat  at  Large,  462,)  must  be 
such  a  commissioner  as  is  particularly  described  in  that  Act,  and  oonsfr> 
quently  an  averment  in  an  indictment  for  redsting  such  a  warrant,  tiiat  it 
was  issued  by  a  commissioner  of  the  Circuit  Court  of  the  United  States,  is 
not  sufficient.     United  States  v.  Staweily  158. 

Recognizance,  1, 2. 

COMMON. 

1.  A  grant  of  "common"  in  a  particular  tract  of  land,  confers  all  such 
rights  of  common  as  this  land  is  capable  of  supporting.  Knawles  y.  Nick' 
ols,  571. 

2.  The  taking  of  sea-weed  from  a  beach  may  be  a  conmiendable  right  in 
Rhode  Island.    2b, 
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COMPROMISE. 

1.  An  agreement  of  compromise  fairly  made,  must  be  executed,  without 
regard  to  the  merits  of  the  dispute  compromised.    Sargent  y.  Lamed,  840. 

2.  Where  a  bill  alleged  that  an  agreement  of  compromise  was  made,  and 
the  answer  goes  into  a  history  of  &e  dispute  compromisec^  it  is  not  re- 
flponsiye  to  the  bilL    lb. 

CONDEMNATION. 
Bevenub  Laws. 

CONDITION  BROKEN. 
Recognizance. 

CONFESSION. 
Evidence,  6. 

CONFLICT  OF  LAWS. 

Ph>perfy  in  the  custody  of  the  law  of  a  State,  under  an  attachment,  cannot 
be  arrested  by  a  warrant  from  a  District  Court,  sitting  in  the  admiralty,  in 
a  proceeding  to  enforce  the  lien  of  a  material-man;  consequently  the 
Distpet  Court  cannot  proceed  in  rem,  and  if  it  do  so,  its  decree  is  errone- 
ous.    Tike  Oliver  Jordan,  414. 

Abatement;  Foreign  Judgment;  Insolvent  Lavs,  1,  2;  Patent^ 

$,  4;  State  Courts. 

m 

CONGRESS. 
Adoption  of  State  Laws  ;  Injunction  Bond,  2 ;  Treaty,  1,  3. 

CONSIDERATION. 
Patent,  1. 

CONSIGNEE. 
Duties,  6. 

CONSTITUTIONAL  LAW. 

The  Act  of  the  Legislature  of  Rhode  Island,  passed  at  the  January  SessTon, 
1855,  entitled  *'  An  Act  for  the  more  effectual  suppression  of  drinking- 
houses  and  tippling-shops,"  so  far  as  it  authorizes  a  seizure  of  property,  is 
in  conflict  with  the  Constitution  of  the  State,  because  it  does  not  provide 

56' 
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for  notice  to  the  owner,  by  due  legal  means,  of  the  natare  and  catue  of 
the  accusation,  nor  for  a  trial  of  the  question,  whether  the  liquors  seized 
were  held  for  sale  in  violation  of  law.     Greene  ▼.  James,  187. 

Injunction  Bond,  2 ;  Lien,  7,  8. 

•  CONSTRUCTION. 

« 

Charter-Pabtt,  2,  3 ;  Common,  1 ;  Contract  ;  Peyibe  ;  Insurance, 
6, 10-13 ;  Lien,  10,  11 ;  Patent,  13 ;  Treaty,  2,  3.  f 

CONSTRUCTIVE  TRUST. 
Deed,  2. 

CONTRACT. 

Under  a  stipulation  to  pay  for  building  a  railroad  by  monthly  payments, 
twenty-five  per  cent  to  be  paid  in  stock  of  the  corporation,  "  reserving 
one  half  the  stock  as  indemnity  for  the  fulfilment  of  this  contract  until 
said  division  of  said  road  shall  be  completed,"  the  corporation  having  wrong- 
fully interrupted  the  work  before  the  completion  of  the  said  division,  hdd, 
that  the  stipulation  as  to  &e  stock  was  executory,  and  the  covenantee  had 
not  obtained  a  title  thereto,  and  consequently  should  be  allowed  in  dam? 
ages  the  value  thereof.  Myers  v.  The  York  and  Cumberland  Railroad  Co., 
28. 

Contribution;  False  Representation;  Fishing,  1,  4;  Insurance, 
7-9 ;  Jurisdiction,  6 ;  Mistake  ;  Principal  and  Surety  ;  Salvage, 
2-4 ;  Shipping  Articles,  4,  5. 

CONTRIBUTION. 

The  right  to  receive  contribution  in  general  average  is  not  founded  on  con* 
tract,  but  in  a  principle  of  equity.     Sturgis  v.  Cary,  882. 

Equity,  1 ;  Law  Merchant. 

COPY-RIGHT. 

Commissions  received  from  the  sales  of  a  pirated  map,  are  profits  which  must 
be  accounted  for  by  the  commission  merchant,  on  a  bill  by  the  proprietor 
of  the  copy-right    Stevens  v.  Cladding ,  608. 

See  Account,  1,  2. 

CORPORATION. 
Jurisdiction,  3. 

COUNSEL,  (Rights  of). 
Rights  of  Counsel. 
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COUNTERFEITING. 
Statutes,  (Constroctioii  of,)  9. 

COURT  OF  RECORD. 
Jurisdiction,  2. 

COURTS.  OF  THE  UNITED  STATES. 

Conflict  of  Laws  ;  Decree  ;  District  Court  ;  E<juity,  2 ;  Injunc- 
tion, 1 ;  Insolvent  Laws,  1,  2,  6-8;  Jurisdiction,  1,  8,  9;  Stat- 
utes, (Construction  of,)  1-3 ;  Treaty,  2. 

COVENANT. 

Arbitration  and  Award,  3;  Charter-Party,  1,  3,  4;  Contract; 
Measure  of  Damages;  Patent,  1;  Right,  Title,  and  Inter- 
est. 

CRIMES  AGAINST  UNITED  STATES. 

Malice,  5. 

CUSTOM. 
Notice. 

DAMAGES. 

m 

1.  K  the  libellant  does  not  appeal  from  a  decree  of  the  District  Court,  he 
cannot  ask  to  have  the  damages  increased  here.    Airey  y.  Merrill,  8. 

2.  If  the  libellant  does  not  appeal,  he  cannot  ask  to  have  the  damages  in- 
creased here,  except  bj  an  allowance  for  the  delay  of  payment.  Allen  t. 
Hitch,  147. 

Arbitration  and  Award,  3 ;  Measure  of  Damages  ;  Prepon- 
derating Proof;  Slander. 

DAMAGES,  (Excesnye). 
New  Triai.,  1. 

*  DANGER. 

Dangerous  Weapon. 
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DANGEROUS  WEAPON. 

1.  Whether  an  assault  was  with  a  dangeroas  weapon,  or  not,  may  depend 
upon  matter  of  &ct,  as  upon  the  manner  of  the  assault ;  and  in  soch  case 
the  .Court  cannot  decUre,  as  matter  of  law,  that  the  assault,  if  committed 
with  a^iela^-ing  pin,  was  witii  a  dangerous  wei^n.  The  question  must  be 
left  to  the  jury.     Untied  StcUes  v.  Smally  241. 

2.  The  danger  referred  to  is,  danger  to  life.    lb, 

m 

DANGERS  OP  THE  SEAS. 
Charter-Partt,  1.  ' 

DATE. 
Estoppel,  1,  2. 

DEATH. 
Lien,  2. 

,     DEBT. 
Pleading,  6. 

DECLARATIONS. 
Evidence,  7,  9. 

DECREE. 

1.  After  a  final  decree  has  been  made  by  a  District  Court,  sitting  in  admiral- 
ty, and  the  Court  has  adjourned  without  day,  the  decree  cannot  be  set 
afflde  or  opened  so  as  to  allow  an  appeal  to  the  Circuit  Court,  a  term 
trhereof  has  intervened  since  the  decree  was  made.  United  States  y.  Tht 
Glamorgan^  236. 

2.  If  an  appeal  from  such  a  decree  be  not  taken  to  the  term  of  the  Circuit 
Court,  held  next  after  tiie  making  of  the  decree,  the  right  is  lost    /ft. 

DEED. 

1.  A  deed,  absolute  in  form,  may  be  shown  to  have  been  really  a  mortgage, 
by  the  oral  testimony  of  two  witnesses,  against  &e  denials  of  the  answer, 
where  those  denials  are  not  satisfactory  in  ^emseRs,  and  are  accompa- 
nied with  admissions  that  some  confidential  relations  existed  between  the 
parties,  not  consistent  with  the  terms  of  the  deed.    The  statutes  of  Massa- 
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chtuettB,  as  to  the  forecloflure  of  mortgages,  apply  onlj  to  legal  mortgages. 
Wyman  t.  Babcodb,  S86. 
2.  The  presomption  that  an  equity  of  redemption  is  released  after  t|renty 
years'  possession  by  a  mortgagee,  does  not  apply  to  a  case  where  the  mort- 
gagee was  in  possession  under  an  absolute  deed,  with  an  agreement  that 
the  mortgagor  might  redeem  when  he  found  it  convenient,  no  specific  time 
being  fixed,  and  the  mor^^ee  had  no  notice  or  request  to  redeem.  And 
if,  in  such  case,  the  mortgagee  sells  the  land  to  a  ban&Jide  purchaser,  and 
80  destroys  the  equity  of  redemption,  a  court  of  equity  treats  him  as  a  con- 
^tmctive  trustee,  so  the  trust  is  not  barred  till  the  expiration  of  sLk  years 
from  the  discovery  of  the  right  to  an  account    2b.  « 

£8T0PPEL,  1,  2. 

DELIVERY. 

Notice. 

^     DEMURRER. 
Pleading,  1,  2,  6-8. 

DENIAL. 
Deed,  1. 

DESCENT. 

1.  Under  the  statute  of  descents  of  Rhode  Island,  the  maternal  grandfather 
of  the  intestate  takes  an  estate  which  descended  to  the  intestate  from  her 
mother,  to  the  exclusion  of  uncles  and  aunts  of  the  intestate  who  were 
brothers  and  sisters  of  her  mother.     Cole  v.  Bailey ,  662. 

2.  The  canon  of  descents  of  ancestral  estates  is  the  same  as  of  oth^r  estates, 
save  that  the  descent  is  limited  to  those  of  the  blood  of  the  person  irom 
whom  the  estate  came  to  the  intestate,  if  any  such  there  be.    i6. 

3.  A  fitther  is  of  the  blood  of  his  daughter,  within  the  meaning  of  that  Act 
lb. 

DESCRIPTION. 
Appurtenances. 

DEVISE. 

1.  A  devise  '^if  either  of  my  sons,  John  and  Jacob,  should  happen  to  die 
without  any  lawful  heirs  of  their  own,  then  ihe  share  of  him  who  may  first 
decease,  shall  accrue  to  the  other  survivor  and  his  heirs ; "  hdd  to  provide 
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for  a  definite  failure  of  issae,  and  that  each  son  took  an  estate  in  fee-flim- 
pie  conditional,  and  not  an  estate-tail.    Abbott  v.  The  Essex  Co.  126. 

2.  l}ie  rules  by  which  an  executosy  devise  of  a  fee^imple  conditional,  and  a 
devise  of  a  fee-tail,  are  to  be  determined,  examined,    lb. 

8.  A  devise,  "  if  any  of  my  grandchildren  should  die,  leaving  no  surviving 
issue,  then  I  give  and  devise  all  the  estate,  both  real  and  personal,  herein 
given  to  such  grandchild,  unto  the  survivor  or  survivors  of  such  as  shall  die 
as  aforesaid,  and  to  their  heirs  and  assigns  for  ever."  —  Held,'l.  That  the 
words  "  herein  given  "  r^erred  to  the  entire  will,  and  not  merely  to  the 
particular  clause  in  which  those  words  occurred.  2.  That  they  provided 
for^the  contingency  of  the  death  of  a  grandchild  without  issue,  after  the 
decease  of  the  testatrix,  and  cut  down  the  fee-simple  absolute,  previously 
devised,  to  a  fee-simple  conditional,  or  to  an  estate-tail ;  but  to  which  of 

-   these,  it  was  not  necessary  to  decide.     Crane  v.  CoweU,  1 78. 

EVIDEXCE,  S. 

DISASTER,  (Marine). 
Charter-Party,  2# 

DISBURSING  OFFICERS. 
Principal  Aim  Surety. 

DISCRETION. 
.  Practice,  1. 

DISTRICT  ATTORNEY. 
Nolle  Prosequi. 

DISTRICT  COURT. 

Whether  the  District  Court  can  entertain  a  libel  of  review,  qucere.  But  the 
appellee  in  whose  favor  both  the  original  decree  and  the  decree  in  review 
was  made,  cannot  raise  the  question  here.     The  Enterprise^  317. 

Appeal;  Damages. 

DUTIES. 

1.  Though  defects  in  the  collector's  proceedings  in  the  assessment  of  duties 
appear  in  the  course  of  the  proof  which  he  offers,  they  cannot  avail  the 
plaintiff  unless  he  has  relied  on  them  in  his  protest  Burgess  v.  Converse, 
216. 

2.  If  the  proceedings  of  the  government  appraisers  are  not  in  conformity  to 
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law,  the  importer  may  refuse  to  pay  by  reason  of  such  defects,  pomting 
them  oat  in  bis  protest ;  but  if  he  claim  an  appeal  to  merchant,  apprsusers, 
and  their  proceedings  are  regular,  the  defects  in  the  proceedings  of  the 
government  appraisers  are  immaterial,    lb. 

3.  Both  the  goTemment  and  merchant  apprabers  are  required  by  law  to 
open  and  examine  at  least  one  package  in  every  ten  packages  of  the  in- 
voice to  be  appraised ;  and  if  the  jury  find  that  this  was  not,  in  substance 
and  effect,  done,  the  appraisement  is  void.    lb. 

4.  Under  a  protest,  which  alleges  that  **  the  goods  were  not  fairly  and  faith- 
inlly  examined,**  the  importer  may  rely  on  the  failure  of  the  appraisers  to 
examine  one  package  in  ten  of  *he  invoice,    lb.  ^ 

5.  Under  the  24th  section  of  the  Collection  Act  o^  1 799,  (1  Stat  at  Large, 
646,)  an  importation  without  a  manifest  is  complete,  when  the  goods  are 
brought  within  the  limits  of  a  port  of  entry,  with  the  intention  of  landing 
them  there,  and  no  manifest  of  them  has  been  made  out  The  forfeiture 
is  not  saved  by  making  a  manifest  afler  -the  arrival  of  the  vessel  within 
•9uch  a  port,  though  before  it  is  demanded  by  an  officer  of  the  customs. 
The  United  States  v.  Ten  Thousand  Cigars,  436. 

6.  Under  the  same  -section,  the  master  who  takes  goods  on  board  without  any 
bill  of  lading  or  invoice,  with  the  intention  to  smuggle  them  or  duly  enter 
them  as  he  may  elect,  must  be  deemed  the  consignee,  though  the  goods 
were  to  go  to  the  use  of  a  third  person,    lb. 

7.  An  article  not  enumerated  by  name  in  the  Tariff  Act  of  1846,  (9  Stat  at 
Large,*  4  2,)  does  not  come  under*  the  section  of  tha4  Act  which  provides 
for  non-enumerated  articles,  provided  it  so  resembles  some  enumerated 
article  in  quality,  material,  or  use,  as  to  be  governed  by  the  20th  section 
of  the  Tariff  Act  of  1842,  (5  Stat,  at  Large,  565,)  which  is  unrepealed. 
Ross  V.  Peaslee,  499. 

8.  Expenses  for  land  transportation  to  get  merchandise  on  shipboard  are 
dutiable  charges.     Warren  v.  Peaslee,  231. 

9.  Whether  the  commission,  which  is  to  be  added  as  a  dutiable  charge,  is  to 
be  cast  on  the  foot  of  the  invoice,  with  or  without  the  addition  of  the 
chaises,  depends  on  usage,  and  is  not  fixed  by  law.    lb. 

10.  Where  merchandise  was  shipped  from  Smyrna  to  the  United  States,  via 
Liverpool,  where  it  was  to  be,  and  was  transferred  to  another  vessel,  it 
was  held  that  an  estimated  freight  from  Smyrna  to  Liverpool,  could  not 
be  added  to  the  market  value,  and  charges  at  Smyrna,  to  make  up  the 
dutiable  value.     Gant  v.  Peaslee,  250. 

11.  In  such  a  case,  Smyrna,  and  not  Liverpool,  is  the  place  from  whence  the 
merchandise  is  imported  into  the  United  States,    lb. 

1 2.  Where  merchandise  was  shipped  from  Canton  to  the  United  States,  via 
Manilla,  where  it  was  to  be,  and  was  transhipped,  and  a  separate  freight 
paid  to  Manilla,  the  charge  for  freight  could  not  be  added  to  the  market 


•  . 


660  INDEX. 

value  at  Canton,  as  one  of  the  dutiable  charges;  but  all  charges  mcqned 
at  Manilla  should  be  added  as  dutiable  charges.    MUlar  y.  MUiarj  256. 
Pbotbst  ;  Statutes,  (Construction  of,)  6 ;  Treaty,  2,  8. 

ELECTRIC  TELEGRAPH. 

Patent,  13. 

EMIGRANT  PASSENGER& 
Chahteb-Pabtt,  2. 

'      EMPTY,  (fo/fiiU). 
Chabteb-Pabty,  4. 

EQUITABLE  TITLE. 

JlTBIBDICTION,  4. 

EQUITY. 

1.  A  Court  of  Equity  has  jurisdiction  to  take  an  account  of  a  general  aver- 
•age  loss,  and  decree  contribution  among  those  entitied  to  receive  and 
bound  to  pay.     Sturgess  v.  Cary^  59. 

2.  If  the  law  of  the  State  has  provided  for  relief  at  law  in  the  State  Courts, 
which  equity  alone  could  previously  give,  this  does  not  affect  the  equitable 
jurisdiction  of  the  €k)urts  of  the  United  States.  Cropper  et  aL  v.  Cobum^ 
465. 

8.  The  provision  in  the  Judiciary  Act,  (1  Stat  at  Large,  82,)  s.  16,  that  a 
suit  in  equity  shall  not  be  sustained  when  there  is  a  plain,  adequate,  and 
complete  remedy  at  law,  is  only  declaratory  of  what  would  otherwise  be 
held  in  equity.  A  feme  covert  has  not  such  a  remedy  at  law  to  recover 
money  held  to  her  separate  use.    Hunt  v.  Danforth,  592. 

Account,!,  2;  Compbomise,  2;  Contbibution,  2;  Estoppel,  1;  In- 
junction; Injunction  Bond;  Insolvent  Laws,  9;  Insubakge, 
1,  3-5,  9 ;  Intebest;  Lien,  6 ;  Limitations,  1,  2;  Patent,  1,  12. 

EQUITY  OF  REDEMPTION. 

* 

Deed,  2 ;  Mobtgagb. 

ERROR  OP  JUDGMENT. 
NeV  Tbial,  2. 

ESTOPPEL. 
1.  An  admission,  in  an  answer  to  a  bill  in  equity,  that  a  deed  bears  a  certain 
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date,  does  not  estop  the  defendant  from  sboinng  the  deed  was  not  then 
^lelivered,  and  was  fraudulenUj'antedated.  Holbrook  y.  Worcftster  Bankj 
244. 
2.  In  Massachnsetts,  the  certificate  of  acknowledgment  and  the  registration 
of  a  deed,  do  not  estop  a  third  person  from  proving  that  both  the  deed 
and  the  certificate  were  fraudnlentlj  antedated ;  and  the  grantor  is  a  com- 
petent witness  to  proTe  this.  It  is  not  necessary  to  call  a  subscribing 
witness.    lb, 

« 

EVIDENCE, 

1.  M.  killed  J.  with  a  dangerous  weapon,  and  the  evidence  was  contradic- 
tory as  to  provocation,  and  as  to  which-  was  the  assailant  The  Court 
instructed  the  jury  that  it  was  incumbent  upon  the  government  to  prove  a 
felonious  killing,  and  if  upon  the  whole  evidence,  the  government  had 
failed  to  satisfy  the  jury  beyond  a  reasonable  doubt,  that  the  killing  was 
felonious,  the  verdi<9  of  the  jury  must  be,  '*  not  guilty  of  murder."  United 
States  V.  Mipgo,  1. 

2.  It  is  not  usual  to  call  upon  the  government  to  offer  direA  evidence  to 
prove  that  the  defendant  was  first  apprehended  within  the  district  where 
he  is  tried,  and  if  there  is  evidence  to  show  that  the  defendant  committed 

■ 

the  ofience  in  a  ship  then  on  the  voyage  direct  to  B.,  a  port  in  the  district, 
and  the  prisoner  is  in  custody  in  B.,  the  jury  is  warranted  in  finding  the 
fact  that  he  was  first  brought  into  B.  Jb, 
8.  Under  the  laws  of  Rhode  Island,  a  will  of  lands  cannot  be  admitted  as 
evidence  of  a  devise,  until  it  has  been  duly  probated  by  the  decree  of  a 
Court  haviug  jurisdiction  to  admit  it  to  probate.    Moore  v.  Greene^  202. 

4.  Though  the  honest  opinion  of  a  competent  master,  that  he  has  taken  on 
board  all  the  cargo  his  vessel  will  safely  carry,  is  not  absolutely  binding  on 
the  charterer,  it  is  entitled  to  very  great  weight,  and  can  be  controlled 
only  by  decisive  evidence  of  a  mistake  on  his  part  Weston  v.  Foster, 
119. 

5.  One  conversant  with  the  business  of  insurance,  as  an  underwriter,  or  bro- 
ker, ^d  who,  in  the  course  of  his  employment,  has  learned  that  the  exist- 
ence of  a  particular  fact,  or  of  similar  facts,  affects  the  premium,  may  give 
that  knowledge  to  the  jury,  to  assist  them  in  deciding  the  question  of  the 
materiality  of  that  fact  represented,  or  concealed  by  the  assured.  Howes 
T.  The  New  England  Mutual  Marine  Insurance  Company,  229. 

6.  Ordinarily  a  libel  filed  by  a  party  to  another  suit,  cannot  be  given  in  evi- 
dence against  him  as  his  confession.  But  if  he  brought  the  suit  aa  a  trus- 
tee, and  recovered,  the  cestuis  que  trust  may  put  the  whole  record  ih  evi- 
dence, to  show  the  recovery  and  the  title  on  which  it  rested.  Church  v. 
Shelton,  271. 

7.  In  the  admiralty,  the  declarations  of  the  master  concerning  the  contract  o£ 
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the  fleamen,  are  adnuflrible  in  a  scat 'against  tiie  owners,  thongli  not  stricdy 
part  of  the  res  ffesttB.    The  Enterpri8e^*Sl 7.  * 

8.  In  the  admiralty,  the  State  hiws  of  evidence  are  not  applied ;  and  inter- 
ested witnesses  are  excluded  except  in  certain  cases  of  necessity.  neJnde- 
pendence^  850. 

9.  Though  the  mere  naked  declarations  of  the  principal,  nnconnected  with 
any  act  or  transaction  to  which  the  contract  of  the  surety  relates,  are  not 
eyidence  against  the  surety,  his  declarations  connected  with  such  transact 
tbns  are  eyidence  against  the  surety.     United  States  v.  Cutter^  61 7. 

Appeal,  8,  4;  Dekd,  1 ;  Fbaud  ;  Malice,  4;  New  Tbl^l,  8;  Pateztt, 
7;  Bbvsnub  Laws;  Slandbb;  State  Courts. 

EVIDENCE,  (Conflict  of.) 

P&BPOKDSaATXKa  P&OOF. 

EXCUSE. 
Bill  of  Lading,  1,  2 ;  Notice. 

EXECUTION. 
Injunction,  2. 
• 

EXPERTS. 
Collision,  11 ;  Evidence,  5. 

EXTENUATION. 
Malice,  4. 

FALSE  REPRESENTATION. 

If  seamen  are  induced  to  ship  by  a  false  representation  as  to  the  person  who 
is  to  command,  whelher  they  are  bound  by  the  contract,  quccre.  nut  the 
owners  may  change  the  master  after  they  have  shipped.  United  States  t. 
Nye,  225. 

FEME  COVERT. 
Equity,  8. 

FIRE. 
Chabtbb-Pabtt»  1. 
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FISHING. 

1.  Where  a  master  of  a  fishing  vessel  agreed  with  the  managing  owner  to 
take  her  for  the  season  and  go  to  the  "^  Banks  **  codfishing,  the  owners  to 
hare  one  quarter  of  the  fish  and  oil,  and  three  eighths  of  the  bounty ;  the 
residue  to  belong  to  himself  and  his  crew,  and  to  be  applied  first  to  pay 
the  bills,  and  then  any  balance  remaining  to  be  divisible  among  the  master 
and  crew ;  the  master  to  have  the  vessel  fitted  where  he  pleased^  and  have 
the  fish  cored  by  whom  he  should  choose ;  and  the  master  hired  the  crew 
and  purchased  the  provisions  and  supplies  for  the  voyage;  it  was  hddf 
that,  on  these  fiicts,  he  was  owner  pro  hoc  vice,  and  that  he,  and  not  the 
general  owners,  were  responsible  for  the  "  small  generals."  Mayo  v.  Snow^ 
102. 

2.  The  Statute  of  1818,  (8  Stat  at  Large,  p.  2,  §  1,)  fiimishes  no  ground  for 
a  distinction  in  this  respect  between  codfishing  and  other  voyages.    lb. 

3.  Although  the  master  ia  owner  fi^r  the  voyage,  the  general  owners  may, 
nevertheless,  be  liable  for  supplies,  upon  the  nound  of  an  agency  for  the 
owners  to  procure  them,  arising  out  of  the  paracular  terms  on  which  he 
hires  the  vesseL    lb, 

4.  And  here  the  owners  were  liable  for  certain  articles,  because,  by  the  con- 
tract of  letting  to  the  master,  they  were  to  procure  and  pay  for  such  arti- 
cles before  the  beginning  of  the  voyage ;  and  they  having  authorized  him 
to  buy  them,  it  was  considered  that  they  made  him  their  agent  therefor, 
not  because  he  was  master,  but  by  virtue  of  the  particular  authority  so 
given,    lb. 

Collision,  7. 

FLOGGING. 
Statutes,  (Construction  of,)  5. 

FOREIGN  JUDGMENT. 

A  foreign  judgment  does  not  merge  the  ori^nal  cause  of  action,  and  cannot 
be  pleaded  in  bar  of  an  action  founded  thereon.    Lyman  v.  Brown^  559. 

FORFEITURE. 

All  the  proceedings  directed  by  statute  for  enforcing  a  forfeiture  must  be 
strictly  followed.     Clarke  v.  Strickland,  489. 

Duties,  5,  6  ;  Slave-Tradb;  Taxes,  2,  8. 

FRAUD. 

To  avoid  a  sale  upon  the  ground  that  the  vendees  did  not  intend  to  pay  for 
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the  goods,  it  is  not  enough  that  thej  knew  themselves  to  be  insolvent,  and 
had  no  reasonable  expectation  of  being  able  to  pay  them  when  purchased; 
these  facts  may  induce  the  jury  to  find  a  fraudulent  purpose,  but  they  are 
not,  of  themselves,  sufficient.    Biggs  v.  Barry,  259. 
Bankruptcy,  2;  Estoppel,  1,  2j  Inbubance,  4;  Jurisdiction,  €; 

Limitations,  l,  2;  Part  Owner. 

FRAUDS,  (Statute  of). 
Insurance,  8. 

FREIGHT. 
Duties,  10-12, 

GENERAL  AVERAGE. 

If  a  vessel,  at  anchor,  is  dragging  towards  the  shore  in  a  gale,  but  is  in  immi- 
nent danger  of  beatingpo  pieces  on  rocks  before  reaching  the  shore,  and 
to  avoid  this  danger  the  master  yoluntarily  slips  the  cables  and  allows  the 
vessel  to  be  thrown  on  the  beach,  whereby  the  cai^  is  saved,  this  is  a  gen- 
eral average  loss,  though  no  selection  was  made  of  a  place  of  stranding. 
Sturgess  v.  Cory,  59. 

Contribution;  Equity,  1;  Law  Merchant;  Lien,  I. 

GENERALS,  (Great  and  Small). 
Fishing. 

GRANT. 
Common,  1. 

GRANTOR. 
Estoppel,  2. 

HEADS  OF  DEPARTMENTS 
President. 

HEMP. 
Treaty,  S. 

HOMICIDE. 
Mauge. 
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IGNORANCE. 

fiiLL  OF  Lading,  1. 

IGNORANCE  OF  LAW. 
Insueance,  5. 

IMPORTATION& 
Protest. 

IMPRISONMENT. 
Shipping  Articles. 

IMPRISONMENT  FOR  DEBT. 

The  Act  of  the  Legislature  of  Massachusetts^  passed  May  21,  1855,  and  enti- 
tled **  An  Act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors,"  does  not  abolish  imprisonment  for  debt,  and  is  not  adopted  hf 
any  Act  of  Congress  so  as  to  affect  process  out  of  this  Court  In  the  Mat- 
ter of  Watson  Freeman^  491. 

Adoption  of  State  Laws  ;  Insolvent  Law^  1-7 ;  Statutes,  (Con- 
struction of,)  1. 

INCORPOREAL  RIGHT. 
Appurtenances, 

INCUMBRANCE. 
Lien,  2. 

INDICTMENT. 

1.  An  indictment  under  the  22d  section  of  the  Act  of  April  80, 1790,  (1 
Stat  at  Large,  117,)  must  show  by  proper  ayennents  that  the  process  was 
legal.     United  States  v.  Stowell^  153. 

2.  A  defect,  pleadable  only  in  abatement,  o  not  ground  for  quashing  an  in- 
dictment    United  States  y.  Pond,  265. 

3.  In  indictments  for  misdemeanors,  it  is  sufficient  to  lay  the  charge  in  the 
words  of  the  Act  of  Congress  describing  the  offence,  unless  it  appeara, 
those  words  include  cases  not  intended  by  the  legislature  to  be  embraced 
within  the  laws;  in  that  event  the  indictment  must  show  the  case  to  be  one 
not  thus  excluded,    lb,     ^ 

4.  The  twenty-second  section  of  the  Act  of  March  8, 1825,  (4  Stat  at  Lai^ 

56  • 
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109,)  makes  it  an  offence  to  open  a  letter  which  had  been  in  a  post-office, 
before  delivery  to  the  person  to  whom  it  was  directed,  with  intent  to  ob- 
struct his  correspondence,  or  pry  into  his  business  or  secrets,  though  the 
letter  was  not  sealed,  and  was  not,  at  the  time,  in  the  lawful  custody  of  any 
person,  and  even  though  it  was  written  by  the  defendant  himself.  Nor  is 
it  necessary  that  the  name  to  which  the  letter  was  addressed,  should  be 
the  true  name  of  the  person  for  whom  it  was  intended,  lb, 
5.  In  such  an  indictment  it  is  not  necessary  to  allege  any  venue  of  the  un- 
lawful intent,  nor  to  allege  that  the  opening  was  unlawful,  nor  that  A.  B., 
to  whom  the  letter  was  addressed,  was  a  real  person,  if  it  be  alleged  that 
the  letter  was  opened  with  intent  to  obstruct  A.  B.'s  correspondence,  or 
^pry  into  his  business  or  secrets,  because  it  will  be  intended  he  was  a  real 
person,    lb. 

COMMISSIONEB,  8 ;  PRACTICE,  1. 

INFRINGEMENT. 
Patent,  1,  2. 

•  INHABITANT. 

Jurisdiction,  3,  8,  9. 

INJUNCTION. 

1.  The  fiflh  section  of  the  Act  of  March  2,  1793,  (1  Stat  at  Large,  334,) 
which  forbids  this  Court  to  grant  an  injunction  to  stay  proceedings  in  a 
State  Court,  does  not  restrain  it  from  enjcuning  a  sheriff*  from  levying  on 
the  property  of  A.  on  a  process  against  B.     Cropper  v.  Cohvam^  465. 

2.  A  Court  of  Equity  will  enjoin  the  levy  of  an  execution  against  one  part- 
ner, on  property  of  the  firm,  in  which  it  is  admitted  he  has  no  interest 
which  can  pass  by  a  sale ;  and  this,  though  the  bill  does  not  pray  for  a  dis- 
solution,   lb, 

3.  Since  the  decision  of  Poor  v.  Cctrleton,  (3  Sum.  70,)  the  practice  <>£  tins 
Court  has  been  settled,  that  the  denial  of  the  plaintiff* 's  title  in  an  answer 
does  not  prevent  the  Court  from  awarding  a  special  temporary  injunction. 
Clum  V.  Brewer,  506. 

Patent,  6,  8,  11, 12,  14, 17. 

INJUNCTION  BOND. 

1.  A  Court  of  Equity  cannot  order  the  complainant  and  his  sureties  on  an 
injunction  bond,  to  pay  the  damages  sustained  by  reason  of  the  injunction. 
The  defendant  must  resort  to  an  action  on  the  bond.  Merryjield  v.  Jones, 
306.  0 

2.  Qucere,  whether  Congress  oeuld  confer  such  a  power,    lb. 
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INSOLVENT  LAWS. 

1.  A  debtor,  committed  under  mesne  process,  issuing  out  of  this  Court,  can- 
not be  lawfully  discharged  by  an  order  of  a  State  Court,  made  under  an 
Insolvent  Law  of  the  State.  •  Sadlier  v.  FaUerty  190. 

2.  Whether  this  Court  could  act  under  such  Insolvent  Law  and  discharge 
him,  qucere*    lb. 

8.  That  part  of  the  Insolvent  Law  of  Rhode  Island  which  relieves  from  im- 
prisonment on  execution,  a  debtor  who  has,  without  fraud  or  perjury,  ob- 
tained a  certificate  of  discharge,  having  been  in  operation  at  the  date  of  the 
Process  Act  of  May  19,  1828,  (4  Stat,  at  Large,  278,)  is  adopted  by  the 
third  section  of  that  Act,  so  far  that  a  person  so  discharged  cannot  be  im- 
prisoned under  final  process  of  this  Court,  for  debts  contracted  prior  to  the 
filing  of  his  petition.    In  the  Matter  of  Samuel  Hopkins^  567. 

4.  If  such  a  debtor  obtain  his  discharge  during  his  imprisonment  on  process 
of  this  Court,  how  he  is  to  be  relieved.     Qucere.    lb. 

5.  The  provision  of  the  Insolvent  Law  of  Rhode  Island,  empowering  the  Su- 
preme Court  of  that  State,  in  its  discretion,  to  grant  a  stay  of  all  proceed- 
ings against  the  insolvent  debtor,  is  addressed  exclusively  to  that  Court, 
and  cannot  be  executed  by  this  Court    lb, 

6.  Nor  can  this  Court  stay  an  execution  to  which  a  creditor  is  entitled,  upon 
a  showing  that  the  Supreme  Court  of  the  State,  in  its  discretion,  has  granted 
a  stay  of  proceedings,    lb.  • 

7.  Whether  this  Court  wi^  in  any  case,  stay  an  execution  on  account  of  the 
pendency  of  such  a  petition  in  the  Supreme  Court  of  the  State.  Quosre. 
lb. 

8.  A  representation  of  insolvency  does  not  deprive  a  citis^  of  anotiier  State 
*  of  the  right  to  bring  a  suit  against  the  administrator  in  a  court  of  the 

United  States,  and  the  presentation  to  the  commissioners,  and  the  adjudi- 
cation of  a  claim  of  which  they  have  not  jurisdiction,  is  not  a  bar.  Hunt 
V.  Danforth,  592. 

9.  In  Rhode  Island,  commissioners  of  deceased  insolvents  have  not  jurisdic- 
tion of  merely  equitable  claims,    lb. 

Fbaud  ;  Lien,  2,  8 ;  Statutes,  (Constraction  of,)  1. 

# 

INSTRUCTION. 

Malice,  S.  • 


INSURANCE. 

1.  If  a  policy,  when  drawn  and  received,  does  not  correctly  express  a  pre- 
viously concluded  agreement  for  insurance,  which  it  was  designed  -by  both 
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parties  to  execute,  eqxnty  will  reform  it.     Oliver  y.  Mutual  Commercial 
Marine  Insurance  Company^  277. 

2.  If  underwriters  conclude  an  agreement  for  insurance  with  one  known  to 
them  to  be  merely  an  agent,  and  nothing  is  said  as  to  whose  account  the 
insurance  is  to  be  made,  the  agent  has  a  pght  to  a  policy  insuring  him  as 
agent,  or  for  whom  it  concerns.    Ih, 

3.  If  the  agent  makes  a  mistake  in  declaring  the  interest,  equity  requires  it 
to  be  corrected,  and  the  policy  reformed.    Ih. 

4.  But  if  the  agent  did  not  declare  the  interest  in  the  wrong  person  by 
mistake,  but  through  a  fraudulent  design,  equity  will  not  relieve  the  prin- 
cipal.   Ih. 

5.  If  a  party  fails,  through  mistake,  to  obtain  such  a  policy  as  he  is  entitled 
to,  by  an  existing  valid  contract,  equity  will  relieve,  though  ^e  mistake 
arose  from  ignorance  of  law.    Ih. 

€.  The  clause  in  the  policy  giving  to  each  party  the  right  to  act  in  recovering, 
saving,  and  preserving  the  property,  applies  only  to  its  relief  from^  pres- 
ent peril,  and  the  temporary  care  of  the  property.  Gloucester  Insurance 
Company  v.  Younger,  322. 

7.  If  an  answer  in  Chancery  admit  that  a  proposal  for  insurance  was  made 
and  accepted,  but  adds  that  no  contract  was  made,  the  Court  will  not  in- 
tend  that  this  denial  includes  any  new  matter  of  fact,  but  will  treat  it  as 
only  containing  the  respondent's  view  of  the  legal  consequence  of  the  facts 
admitted.  The  Union  Mutual  Marine  Ins,  Co,  v.  The  Commercial  Mutual 
Marine  Ins.  Co.,  524! 

8.  A  parol  acceptance  of  a  written  proposal  for^surance,  admitted  by  the 
answer,  is  a  binding  contract  for  insurance,  in  the  absence  of  any  statute 
requiring  such  contract  to  be  in  writing ;  and  there  is  no  such  statute  in 
the  State  of  Mftsachusetts.    lb. 

9.  A  court  of  equity  will  enforoe  a  contract  to  make  a  policy  of  insurance ; 
and  treating  that  which  was  agreed  to  be  done  as  if  actually  done,  will  as- 
certain the  amount  due,  and  enforce  payment  hy  a  decree.    lb, 

10.  fiy  a  warranty  in  a  policy  of  fire  insurance,  the  insured  is  held  only  to  a 
bare  and  limited  compliance  with  the  exact  meaning  of  his  engagement; 
which  is  not  to  be  extended  by  construction,  to  include  any  thing  not  nec- 
essarily implied  in  its  terms.     Sayles  v.  The  North- Western  Ins,  Co.,  610. 

11.  The  warranty  of  a  force-pump  in  a  mill,  at  all  tiknes  ready  for  use,  does 
include  a  warranty  of  power  to  work  the  pump ;  but  not  any  particular 

•  kind  of  power.    lb. 

12.  A  warranty  that  the  force-pump  shall  be  at  aU  times  ready  for  use,  does 
not  engage  that  a  fire,  being  the  peril  insured  against,  shall  not  disable  it ; 
and  whether  it  does  so  at  one  stage  of  die  fire,  or  another,  the  warranty  is 
not  broken.    lb, 

18.  Where  a  policy  provided  that  any  representation  of  the.  assured  made  in 
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the  survey,  sliall  be  deemed  a  warranty,  tlie  Court  will  construe  the  instru- 
ment strictly  against  the  insurer.    Ih, 
Aba^i>onm£mt  ;  Acceptance  ;  Evidence,  5 ;  Jurisdiction,  7. 

INTENDMENT. 
Indictment,  5 ;  Insubance,  7. 

•  INTENTION. 

Appurtenai^s. 

INTEREST. 

If  the  vendee  refused  to  receiye  and  pay  for  a  title,  which  the  Court  decrees 
him  to  take,  and  the  vendor  tendered  a  conveyance,  on  the  day  fixed  by 
the  contract  of  sale  for  the  payment  of  the  price  and  the  deb'very  of  the 
deed,  and  there  were  no  rents  and  .profits,  the  vendee  must  pay  interest, 
though  there  was  a  doubtful  point  of  law  involved  in  the  title,  which  it 
was  prudent  to  have  settled,  and  the  vendee  acted  in  good  faith.  Solder  v. 
Williams,  195. 

INVOICE. 

Duties,  6.  , 

JUDGMENT. 
Foreign  Judgment. 

JUDICIAL  POWER. 
Limitations,  S. 

JURISDICTION. 

1.  This  Court  has  not  jurisdiction  to  render  a  judgment  in  a  patent  cause, 
against  a  defendant  not  a  resident  in  the  District,  and  on  whom  no  per- 
sonal service  of  the  writ  has  been  made,  and  who  has  not  appeared  in  the 
action,  though  an  attachment  was  made  of  his  property.  Saddler  v.  Hud^ 
soriy  6. 

2.  A  Court  of  Record,  without  %ay  clerk  or  prothonotary,  or  other  record- 
ing officer,  distinct  from  the  Judge  of  such  Court,  is  not  competent,  under 
the  Act  of  April  14,  1802,  (2  Stat  at  Large,  158,)  to  receive  an  alien's 
preliminary  declaration  of  his  intention  to  become  naturalized.  Ex  parte 
Creggy  98. 

3.  If  a  fioreign  corporation  sued  in  a  State  Court,  appear  there  and  remove 
the  suit  to  this  Court,  under  the  12  th  section  of  the  Judiciary  Act  of  1789, 
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(1  Stat  at  Large,  79,)  it  is  too  late  to  object  to  the  jarifldiction  of  the  Stite 
Court,  or  to  take  anj  exception  to  the  process,  by  which  the  corporation 
was  brought  in ;  and  it  is  not  a  valid  objection,  that  not  being  an  inhabi- 
tant or  found  within  the  district,' the  suit  could  not  have  been  ^ommenoed 
in  this  Court    Sayles  v.  The  NorthrWestem  ln$.  Co.  212. 

4.  The  admiralty  has  not  jurisdiction  over  a  libel  which  asserts  an  equitable 
title  to  one  fourth  of  a  vessel,  and  claims  an  account  of  its  earnings,  and 
of  the  proceeds  of  its  sale,  although  the  part  owners  sailed  the  vessel,  and 
the  libellant  worked,  as  a  carpenter,  on  board.    Kellum  v.  Emer%anj  79. 

5.  Extent  of  the  jurisdiction  to^p^e  an  account,  examined.    lb. 

6.  Where  a  master  fraudulently  concerted  with  wreckers  to  strand  his  vessel 
and  they  came  to  his  relief,  and  the  libellant  as  owner  of  the  cargo  paid  a 
large  sum  of  money  for  salvage,  it  was  held  that  the  admiralty  had  juris- 
diction of  a  suit  in  personam^  against  the  owners,  founded  on  the  contract 
made  by  the  master  as  their  agent,  by  the  bill  of  lading,  to  convey  the 
merchandise  safely,  dangers  of  the  seas  excepted.    Church  v.  Shelton^  271. 

7.  In  this  Circuit  it  must  be  taken  to  be  settled  that  the  admiralty  jurisdic- 
tion over  policies  of  insurance  exists,  until  some  contrary  decision  shall  be 
made  by  the  Supreme  Court     ITie  Gloucester  Ins,  Co,  v.  Younger,  322. 

8.  Though  a  Circuit  Court  of  the  United  States  would  have  jurisdiction  over 
a  suit  against  an  inhabitant  of  the  district,  if  personal  service  were  made 
on  him  by  leaving  a  copy  of  the  writ  at  his  last  and  usual  place  of  abodei 
and  under  the  same  process  a  direct  or  foreign  attachment  was  made,  yet 
if  no  personal  service  whatever  was  made,  there  is  no  jurisdiction,  in  the 
case  of  an  inhabitant,  any  more  than  of  a  non-remdent  Sadlier  v.  FaU 
Urn,  579. 

9.  An  assignee  of  a  right  to  an  account  of  the  proceeds  of  sales  of  mort- 
gaged property,  cannot  maintain  a  suit  in  the  Circuit  Court  of  the  United 
States,  in  a  case  where  his  assignors  were  not  competent  on  the  ground  of 
citizenship,  to  sue  the  defendants.     Wilkinson  v.  Wilkinson,  582. 

Admiralty  ;  Equity,  1 ;  Evidence,  2 ;  Insolybvt  Laws,  8,  9 ; 

LiKN,  1. 

JUKOEa 
Statutes,  (Construction  of,)  4. 

JURY. 

Dangerous  Weapon,  1 ;  Malice,  2-4. 

JUSTICE  OF  THE  PEACE. 

COMMISSIONBBi  1. 
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JUSTIFIABLE  HOMIOIDJS. 

When  killing  in  self-defence  is  justifiable.     United  States  ▼.  Mingo,  1. 

JUSTIFICATION. 
Slander. 

KNOWLEDGE. 
Slave-Thadb. 

LACHES. 
Bill  of  Lading. 

LAPSJ  OF  TIME. 
Limitations,  1,  2. 

LAW  AND  FACT. 
Danobbous  Weapon,  1,  2;  Malicb,  2,  8. 

LAW  MERCHANT. 

The  role  kdd  down  in  Barnard  v.  Adams,  (10  Howard,  270,)  that  the  ship- 
owner is  entitled  to  a  commission  upon  the  amount  contributed  for  in  gen- 
eral average,  is  not  founded  on  a  local  usage,  but  upon  the  law  merchant ; 
and  a  particular  local  usage  in  contravention  thereof  is  not  binding  on 
those,  who  have  entered  into  no  contract  with  reference  to  such  usage. 
Sturgis  v.  Canff  882. 

LEGISLATURE. 
LiBN,  7,  8 ;  Limitations,  S. 

LIBEL. 
District  Court  ;  Eyidencb,  6 ;  Jurisdiction,  4. 

LIEN. 

1.  There  is  no  maritime  lien  created  hy  a  general  average  loss,  and  conse- 
quently the  admiralty  has  not  jurisdiction  in  rem.  Beane  et  oL  v.  The 
Mayurha,  72. 

2.  A  maritame  lien  is  a  Jus  in  re,  constituting  an  incumbrance  on  the  prop- 
erty, and  eitiRting  independent  of  the  process  used  to  execute  it    It  is  not 
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divested  by  the  death  of  the  owner  of  the  vessel,  and  the  representstknit 
by  his  administrator,  of  the  insolvency  of  his  estate.  The  Young  Me- 
chanic, 402. 
8.  The  statute  of  Maine  conferred  on  mechanics  and  material<men,  such  a 
lien  on  domestic  vessels,  as  the  general  admiralty  law  had  previously  al- 
lowed to  them  on  foreign  vessels.    76. 

4.  The  master  has  not  a  lien  on  the  ship,  for  his  advances  and  disbursements 
abroad.     The  Larch,  427. 

5.  A  part  owner,  though  ship's  husband,  has  not  a  lien  on  the  share  of  his 
tenant  in  common  for  advances  and  disbursements.    lb. 

6.  If  he  had  such  a  lien  in  equity,  it  would  not  enable  a  Court  of  Admiralty 
to  take  an  account  and  enforce  it.    Jb. 

.  7.  Under  thei  local  law  of  Mune,  a  subcontractor,  who  performs  labor  in 
building  a  vessel,  may  have  a  lien  on  such  vessel.  PuHnton  v-  The  HuU 
of  a  New  Ship,  416. 

8.  It  is  competent  for  the  legislature  to  A>nfer  a  lien  in  such  a  case.    lb. 

9.  The  local  law  of  Maine  does  not  give  to  material-men,  a  lien  on  one  ves- 
sel for  the  price  of  materials  furnished  for  it  and  another  vessel,  though 
both  are  of  the  same  size  and  model,  —  but  only,  in  such  case,  for  what 
was  used  in  the  vessel  proceeded  against     The  Kiersage,  421. 

10.  Where  a  local  law,  conferring  a  lien,  declared:  "  And  in  all  cases  such 
lien  shall  cease,  immediately  after  such  vessel  shall  have  arrived  in  any 
port  out  of  this  Commonwealth,**  it  was  held  that  the  lien  was  lost  when 
the  vessel  bound  from  Newburyport  to  B^ton  put  into  Portsmouth  on  ac- 
count of  a  fog,  and  to  get  provisions.     The  Sam  Slick,  480. 

11.  Privileged  liens  are  stricd  juris,  and  are  not  to  be  extended  argumenta- 
tively  to  cases  not  within  the  law  which  confers  them.  Jb, ;  The  Kiersage, 
421. 

Conflict  of  Laws  ;  Lien,  2,  8. 

LIMITATIONS. 

1.  To  avoid  the  bar  of  the  statute  of  limitations,  set  up  in  the  answer,  upon 
the  ground  of  a  concealed  fraud,  the  bill  must  allege  that  the  fraud  was 
discovered  within  twenty  years,  and  must  show  when  and  how  it  was  dis- 
covered; and  the  evidence  must  satisfactorily  support  these  averments. 
Moore  v.  Greene,  202. 

2.  The  statute  of  limitations  bars  equitable  relief  founded  on  a  good  legal 
title  fraudulently  suppressed  or  destroyed,  in  twenty  years  after  the  dis- 
covery of  the  fraud,  in  analogy  to  the  statute  bar  operating  in  Courts  of 
Law ;  for  a  Court  of  Equity  will  not  relieve  against  fraud,  after  the  lapse 
of  such  a  time  since  its  discovery^  as  would  have  barred  the  tide  at  law,  if 
no  fraud  had  existed,    lb. 
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3.  Hiongh  the  Court  may  think  the  legislature  would  have  excepted  a  case 
ont  of  a  statate  of  limitations,  if  it  had  been  foreseen,  the  Court  cannot 
except  it     The  Sam  Slick,  480. 

Banxbuptgt,  1,  2 ;  Deed,  2 ;  Statutes,  (Construction  of^)  8,  9.' 

LIS  PENDENS. 
Abatement. 

MAINE. 
Lien,  3,  7-9;  Taxes,  1. 

MALICE. 

1.  Though  malice  is  not  presumed  merely  from  the  &iCt  of  killing,  yet  the  cir- 
cumstances attending  the  homicide  may  be  such,  that  the  law  deems  it  ma- 
licious.    United  States  v.  James  H»  Armstrcmgy  446. 

2.  When  the  extenuating  circumstance  can  be  apprehended  by  the  Court,  it 
is  their  duty  to  declare,  as  matter  of  law,  whether  it  is  sufficient  to  mitigate 
the  ofience ;  but  when  the  case  is  such,  that  the  Court  cannot  foresee  what 
the  jury  may  find  the  provocation  was,  only  a  general  and  hypothetical  in- 
struction can  be  given.    lb. 

8.  That  general  instruction,  in  this  case,  was,  that  if  the  prisoner  struck  a  fa- 
tal blow  with  a  deadly  weapon,  it  was  not  every  actual  assault  which  would 
extenuate  the  offence.  The  provocation  must  be  such  as  to  account  for  the 
act  by  reason  of  the  infirmity  of  human  passions  in  men  in  general,  and 
without  attributing  to  the  prisoner  a  cruel  and  relentless  disposition,    lb. 

4.  If  the  prisoner  relies  on  an  assault  by  the  deceased,  as  extenuating  his 
crime,  he  must  show  such  assault  by  some  satisfiustory  evidence ;  the  jury 
have  no  right  to  conjecture,  without  evidence,  that  it  may  have  been  made. 
lb. 

5.  There  is  no  Act  of  Congress  which  makes  punishable  an  unlawful  stroke 
on  the  sea,  without  malice,  followed  by  death  on  shore.  But  the  guilty 
person  may  be  convicted  of  an  assault  with  a  dangerous  weapon.    lb. 

MANIFEST. 
Duties,  5,  6 ;  Revenue  Laws. 

MANSLAUGHTER. 

If  two  fight  with  deadly  weapons  in  a  mutual  combat,  begun  in  hot  blood,, 
and  death  ensue,  it  is  manslaughter.     United  States  v.  Mingo,  1. 

VOL.  n.  67 


674  INDEX. 


MASSACHUSfiTTS. 

Bankbuptot,  1;  Deed,  1;  Estoppel,  2;  Insubance,  S;  Statutes, 

(ConistTnctioii  of,)  1,-7;  TiiESPAsa. 

MASTER 

In  a  suit  in  rem  against  the  Tess^,  to  recpver  the  valiie  of  the  goods  lost  or 
damaged,  the  master  is  an  interested  witness ;  but  a  release  from  some  of 
the  part  owners  renders  him  competenti     The  Peytonay  21. 

Bill  of  Lading;  Combination;  Evipence,  4;  False  Repbesen- 
tation;  Fishing,  1-4;  Jubisdiction,  6;  Lien,  4;  Shipping  Abti- 

CLESy  8. 

MATE. 
Shipping  Abticles,  4. 

MEASURE  OF  DAMAGES. 

Li  an  action  of  covenant,  the  pluntiff  having  been  wrongfully  prevented  hy 
the  defendants  from  completing  a  work,,  the  measure  gf  damages  is  the  dif- 
ference between  the  price  agreed  to  be  paid  for  the  work,  and  what  it 
would  have  cost  the  plaintiff  to  complete  it  Myers  v.  The  York  and  CVfR- 
herland  EaUroad  Company,  23# 

MERGER. 
Fobeign  Judgment. 

METES  AND  BOUNDS. 
Appubtenances. 

MISDEMEANOR. 
Indictment,  8. 

MISTAKE. 

There  is  a  distinction  between  the  correction  of  a  mistake  in  a  written  con- 
tract, and  in  the  execution  of  a  power ;  in  the  latter  case.  Courts  interpose 
more  willingly.     Oliver  v.  The  Mutual  Commercial  Marine  Ins.  Cb.,  277. 
Eyidenob,  4 ;  Insubance,  1,  3-5 ;  Patent,  5. 

MORTGAGE. 
If  a  morlgagor  induces  ^  third  person  to  purchase  a  mortgage  bjr  proBudng 
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in  writing  to  pay  with  interest  the  whole  sum  advanced,  the  assignee  of  the 
equity  of  redemption  will  1>e  ^ow)pdrto  redeem  only,  by  paying  wliat  the 
asdgnor  must  have  paid.    HoOtroah  y.  T^he  Worcester  Bank,  244. 

Deed. 


♦• 


MUEDEIL 

•Evidence,  1 ;  Malice. 

NATURALIZATION. 

JvRldl>iOTlOH^  IK 

NAVIGATION. 

CocLiyoir,  7. 

•  •  •   *.  •      •  t 

NAVY  AGENT. 

•Navy  Pens^ok  Aokht.  ' 

*•        '''..  '#'..1* 

NAVY  PENSION  AGENT. 

There  is  no  such  distinct  office-  k-noWn  to  ^e  Constitution  and  laws  of  the 
United  States  as  Navy  Penaon  Agenii;  .and  it  is  competent  for  the  Secre- 
tary of  the  Navy  to  require  the  Navy  Agents  to  pay  these  pensions. 
Having  done  so,  the-  sureties  of  the  Navy  Agent  are  responsible  for  the 
£uthful  performance  of  that  service.     United  States  v.  Cutter ^  617. 

• 
NEW  HAMPSHIRE. 

Recognizance,  1. 

NEW  TRIAL. 

1.  A  verdict  in  an  action  on  the  case  for  an  injury  to  the  plaintiff's  mill,  by 
causing  the  water  to  flow  back  thereon,  will  not  be  set  ande  for  excessive 
damages,  unless  the  Court  can  see  that  the  jury  fell  into  some  important 
mistake  of  computation,  or  departed  from  some  rule  of  law  given  to  them 
for  their  guidance,  or  made  deductions  from  the  evidence  plainly  not  war- 
ranted by  it    Palmer  v.  Fiske,  14. 

2.  Errors  of  ju(]gment  of  the  engineer  appointed  by'  the  defendant,  in  not 
delineating  on  the  plan  certain  objects  which  might  have  tended  to  support 
the  defence,  do  not  afford  ground  for  a  new  trial.    3, 

3.  Evidence  must  be  not  only  in  fact  newly  discovered  and  not  cumulative, 
but  the  party  must  have  used  due  diligence  to  discover  it  before  the  trial, 
to  induce  the  Court  to  grant  a  new  trial.    lb. 

Vekdict. 
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NEXT  OP  KIN. 
Dbsobkt. 

NOLLE  PROSEQUI 

The  District- Attorney  baa  power  under  the  control  of  the  Comt,  at  any  time 
before  a  jary  is  impanelled,  to  enter  a  nolle  pro$equL  United  Stales  y. 
Stowdl,  158. 

NON-RESIDENT. 
Jurisdiction,  1,  8. 

NOTICE. 

Though  deliTerj  nuiy  be  made  by  land^g  property  on  a  wharf  and  giving 
notice  to  the  conrngnee,  where  such  is  the  custom  of  the  port,  yet  such  no- 
tice, or  a  valid  excuse  for  not  giving  it,  is  indispensable.  The  PeytanOj  21. 
Constitutional  Law  ;  Pleading,  4 ;  Protest. 

OFFICER. 
Trespass. 

OPENING  AND  CLOSE. 
Rights  of  Counsel. 

PAROL. 
Insurance,  8 ;  Shipping- Articlrs,-5. 

PARTNERSmP. 
Injunction,  2 ;  Statutes,  (Construction  of,)  7 ;  Trespass. 

PART  OWNER 

A  part  owner  may  sustain  a  petitory  suit  against  a  merely  fraudulent  posses- 
sor, without  joining  the  other  part  owners;  and  if  they  do  not  appear,  or 
object,  and  the  libellant  establishes  his  tide,  the  Court  will  decree  the  pos- 
session to  him.     Hie  Friendshipy  426. 

Lien,  5,  6 ;  Master  ;  Statutes,  (Construction  of,)  7. 

PARTIES. 
Trust. 
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PATENT. 

I.  If  a  defendant,  for  a  yaluable  consideration,  coTenants  not  further  to  tin- 
fringe  an'  existing  patent^he  will  be  enjoined' by  a  Conri.of  £qnit^.fc»m 

-  farther  infringii^;  vnleas  he  dsqws  tome,  eqoitable  reason  irfay  bo  ihould 
not  be  bonnd  by  his  coTena&t.  .  Sargent  r.  Larned^  $40.    j       .\  ■  ;    :  1» 

*  2^  A  change  of  foitu.  meriel^,  or  of  tm^diitnical'-sthiortur^^  wlfieli  prodttoeft  no 

-  new,  or  BxatenaHjr.  ii]^>fdted  Msiih^i5)nA#  the  ^l^edtofiarpaittet,  apdiis  an 
infringement  of  a  patent.    JSl    .»         ."  f    ■    ^  .      .- r -.  .  .f    f 

8.  Where  a  French  vessel  was  rigged  in  France,  wiih  gaffs  which  had  been 

."  )[>ateBt0d  in  the  United '  Btakesy  fadd^r thai'  as  the ;  gaflb  we^  placed  lon  ihe 
yeasel  wbei^  slie  wa»  bttilt,  «s:  part  of  lier  original  eqnipinents  in  a  Areign 
country  by  penonr  pod  within .  ifa^  jiiijsdictBeis  oS  o^  paient  laws,  they 
were  not  within  their  applicatioaf  butezemptedi  -  Brown  r^Bmeheane^  971. 

4.  The  patent  laws  w^re  not  intendedr  to  apply-  to^  and  •gov'eini .  the  •  strwsiiire 
or  equipment  of  a  Vessel  jof  a  for^gn  •  firiendly  nation)  resorting  to  bur 
porta,  by  our  consent,  .jfor  purposes  of  lawful  coinmecoe.    Jb*  . 

b.  In  construing  the  ^peeification  of  elakn  in  letterft-patent,the  entire  speci- 
fication and  drawings  are  to  be  examined,  and  though  there  is  an  error  in 
sfionring  how  A  particular  element  efaters  into  the  combination  claimed,  if 
-  the  residue  of 'the  specification  and  the  drawing  afford  means  to  correct 
this  mistake,  it  does  not  arFMd.thektters^patenb    Kittle  ▼.  Merriam^  475. 

6.  If  a  patentee  has  established  his  title  under  os^inal  letter»-pal;ent,  he  is 
entitled  to  a  temporary  injunction. under  an  extension  of  those  letters-pa- 
tent, without  a  further  trial  of  his  right.     Clvm  v.  Brewery  506. 

7.  The  act  of  the  commissioner  in  entending  letters-patent  is  conclusive  evi- 
dence  of  all  the  facts,  ^qrhich  he  is  r^squired  to  find.in  order  to  grant  such 
extension,  in  the  absence  of  fraud  and  any  excess  of  jurisdiction.    lb. 

8.  Where  the  right  to  a  temporary  injunction  does  not  depend  upon  any  con- 
troverted and  doubtful  facts,  but  upob  the  interpretation  to  be  put  upon  a 
written  instrument,  it  is  the  dufy  of  the  Court  to  interpret  it  and  grant  or 
refuse  the  injunction  accordingly,    lb, 

9.  The  inchoate  right  of  an  inventor  to  the  exclusive  privileges  under  an  ex- 
tension of  letters-patent  is  the  subject  of  a  sale.    75. 

10.  Semble,  a  sale  of  **  an  invention  '*  does  not  necessarily  carry  this  inchoate 
right ;  but  such  a  sale  may  be  so  explained  in  the  instrument,  as  to  have 
that  effect. 

II.  One  tenant  in  common  of  letter»>patent  bas  the  same  rights  as  another, 
to  make,  use,  and  sell  the  thing  patented ;  and  a  license  under  one  tenant 
in  common  cannot  be  enjoined  on  a  bill  by  another  tenant  in  common. 
75. 

12.  A  Court  of  Equity  will  not  enjoin  the  equitable  owner  of  a  patent,  on 
the  application  of  the  legal  owner.    7  5. 

57* 
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18.  Construclion  of  the  contracts  and  convejances  between  S.  F.  B.  Mone 
and  F.  O.  J.  Smith,  respecting  the  electric  telegraph  inyented  bj  the  foi^ 
mer.    Ih. 

14.  Though  strictly  speaking,  there  can  be  no  possession  of  the  excluare 
right  to  an  invention,  until  the  letters-patent  therefinr  are  granted,  yet  un- 
der our  patent  laws,  the  inyentor  may  make  and  sell,  and  the  public  may 
acquiesce  in  his  claim  of  right,  for  two  years  before  his  application  for  let- 
ters-patent; and  such  acquiescence  may  be  entitled  to  weight,  in  consider- 
ing* his  title  to  a  preliminary  injunction.    Sargent  v.  Seagrave,  553. 

15.  To  make  a  primd  facie  title,  without  a  judgment  at  law,  the  patentee 
must  have  had  such  an  exclusiTe  possession  with  the  acquiescence  of  the 
public,  as  lays  a  reasonable  foundation  for  the  presumption  of  the  validity 
of  his  patent  No  precise  length  of  time  can  be  prescribed,  during  which 
the  possesion  must  have  continued.  It  depends  on  the  extent  as  well  as 
the  duration  of  the  use  or  sales  of  the  patentee,  the  degree  of  utility  of  the 
invention,  the  number  of  persons  whose  interest  it  is,  to  question  the  exclu- 
sive right,  and  the  completeness  of  the  acquiescence  in  it.    lb. 

1 6.  An  unsuccessful  attempt  to  interrupt  the  patentee's  possession,  strengthens 
the  presumption  in  his  favor.    76. 

1 7.  Where  sufficient  possession  is  made  out,  a  doubt  as  to  the  validity  of  tiie 
patent  wiU  not  necessarily  prevent  an  injunction.  The  Court  will  look  to 
the  circumstances,  and  the  comparative  inconvenience  or  loss  to  be  occa- 
sioned by  granting  or  withholding  it    lb. 

Statutes,  (Construction  of,)  9. 

PENALTIES. 
,     Account,  2 ;  Protest,  2 ;  Statutes,  (Construction  of,)  8,  9. 

PETITORY  SUIT, 
Admibaltt,  1 ;  Part  Owner. 

PILOT. 

COLLIQION,  1. 

PILOT  BOAT. 
Collision,  10. 

PLEADING. 

1.  If  there  be  one  good  plea  on  the  record,  and  a  demurrer  be  filed,  alleging 
that  **  the  several  pleas "  are  not  sufficient,  this  will  be  intended  to  b€ 
taken  to  all  the  pleas,  and  must  be  overruled.  >  Proton  v.  Duchesne,  97, 
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2.  There  being  four  counts  in  a  declaration,  each  founded  on  an  alleged 
submission  and  award,  a  plea  purporting  to  answer  the  whole  action,  but 
alleging  only  a  revocation  of  one  submission,  and  not  showing  which  one 
of  the  four  alleged,  is  bad  on  general  demurrer.  Matthews  v.  MaUhews^ 
105. 

8.  A  plea  to  an  action  of  debt  on  an  award,  that  the  referees  never  made 
any  such  award  as  is  averred  in  the  declaration,  is  bad,  as  amounting  to 
the  general  issue.    Ih, 

4.  Ordinarily,  notice  of  an  award  need  not  be  axisrred ;  alUer  if  it  be  spe- 
cially provided  in  the  submission  that  notice  shall  be  given  to  the  parties. 
Ih. 

5.  An  averment  that  an  award  was  duly  published,  is  equivalent  to  an  aver- 
ment, that  the  notice  of  the  award,  required  by  the  submission,  was  given. 
lb. 

6.  An  action  of  debt  lies  for  two  sums,  distinctly  awarded,  the  one  for 
damages,  and  the  other  for  costs ;  and  the  omission  to  add  them  together, 
and  go  for  the  sum  of  both,  as  a  sum  single,  is  bad  only  on  special  de* 
murrer.    lb, 

7.  A  count  on  an  award,  that  on  the  delivery  of  a  release  and  the  payment 
of  a  sum  of  money  by  the  defendant  to  the  plaintiff,  the  plaintiff  was  to 
deliver  a  release  to  the  defendant,  no  averment  of  readiness  or  offer  by  the 
plaintiff  to  release  the  defendant,  is  bad  on  general  demurrer.    lb, 

8.  A  count  showing  differences,  a  submission  of  them,  an  award  upon  those 
differences,  of  a  sum  of  money  to  the  plaintiff,  though  very  general,  is 
good  on  general  demurrer.    Ih, 

9.  An  averment  that  a  warrant  was  duly  issued,  is  insufficient ;  the  facts 
constituting  the  due  issue  must  be  set  forth.     United  Stales  v.  Stowetl^  153. 

10.  The  want  of  an  averment  of  the  facts  showing  that  the  commissioner 
was  atithorized  to  issue  the  warrant,  cannot  be  aided  by  referring  to  the 
records  of  this  court    lb. 

Account,  1 ;  Collibion,  18;  Commisbioneb,  8 ;' Indictment,  2-5 ; 

Variance. 

POLICY. 

Insurance,  1,  6. 

POSSESSION. 

Patent,  14-17. 

POST-OFFICE. 
Indictment,  4,  5. 
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POWER. 
Mistake. 

PRACTiqB.  .  * 

1.  It  is  wHhin  Ihd  dlseretidi  of  tb«^  Ooaif  to  entortm  A  Anodoft  to  cpaidi  an 
indictment,  or  to  hold  the  defendant  to  plead  in-  abstemeaty'or -denniT. 
Untied  Si&e^y,'St(rteeU,  ^59. 

■t.  Where  ia  tune  rak  has  been  waived-  by  the  parties,  snd  no  other  imbsd- 
tuted,  some  special  order  must  be  obtained,  on  motion,  before  either  party 

'    can  fbree  'the  O^r  to  piroceed.    MeHu^  ▼.  Howard,  2M.  • 

Appeal,  8;  Eyidsnca,^;  InjuKcneir,  9;^  BaoiiTs  of  Cockasi. 

PREPONDERATINJ&  PROOF.    '' 

Damages  denied  for  want  of  preponderating  proof,  in  a  great  conflict  of  evi- 
dence.    The  Summit,  150. 

president: 

As  the  President  speaks  and  acts  through  the  heads  of  departments  in  refer- 
ence to  the  business  committed  to  them,  if  money  is  advanced  by  the 
direction  of  the  head  of  the  proper  department,  the  direction  of  the 
President  will  be  presumed.     United  States  v.  Cutter  etoL,  61 7. 

Principal  and  Surety. 

PRESUMPTION. 

Dksd,  2;  Patent,  15, 16;  Prbsidbnt. 

• 

PRINCIPAL  AND  SURETY.     . 

The  first  section  of  the  Act  of  Januai'y  31,  1823,  (3  Stat,  at  Large,  728,) 
which  requires  the  especial  direction  of  the  President,  to  authorize  the 
*  advance  of  public  moneys  to  disbursing  oflSicers,  is  merely  directory  to  the 
officers  of  government,  and  is  ^  not  a  qualification  of  the  contract  of  the 
surety  for  such  officer ;  and  the  surety  is  liable  for  the  misappropriation  of 
public  money  by  hb  principal,  though  it  was  advanced  to  him  contrary  to 
this  Act     United  States  v.  Cutter  et  al.y  617. 

Evidence,  9;  Navy  Pension  Agent. 

PRIVILEGED  LIEN. 

LiKN,  11. 
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PROBATE. 
£ti]>encs,  3. 

PBOCES& 

lBn>ICTMSNT,  1. 

PROFIT. 

COFT-RIGEIT. 


PROOF. 

Sulpfimg-Abticlbs,  4,  5. 

PROTEST. 

1.  A  notice,  at  tiie  doee  of  a  protest,  that  it  is  to  apply  to  all  fiitare 
ixnportatioiis,  does  not  dispense  with  the  necesaty  of  a  protest,  in  refer- 
ence to  those  importations.     Warren  v.  PeasUe^  231. 

2.  The  Act  of  Febroary  26, 1S45,  (5  Stat  at  Large,  727,)  requires  a  protest 
to  sustain  an  action  to  recover  back  the  additional  duty  of  twenty  per 
centom  assessed  by  way  of  penalty  under  the  eighth  section  of  thb  Tariff 
Act  of  1846,  (9  Stat  at  Large,  42).    Kriesler  v.  Martony  239. 

BuTiBSi  I9  2, 4 ;  Statutes,  (Constmction  of,)  6. 

PUBLIC  MONEY& 
Pbesident;  Pkikcipal  and  Sukstt. 

QUANTUM  MERUIT. 
Salvage,  2,  3 ;  Waobs,  1. 

RECOGNIZANCE. 

1.  In  New  Hampshire,  one  under  a  recognizance  to  appear  before  an  exam- 
ining commissioner  at  his  office  at  ten  o'clock,  A.  M.,  is  not  in  default 
for  not  appearing  precisely  at  ten  o'clock,  nor  before  the  expiration  Kji  that 
hour,  —  nor  is  he  bound  to  appear  elsewhere  than  at  the  commissioner's 
iSffice.     United  States  y.  RundUu,  41. 

2.  The  condition  of  a  recognizance  to  appear  before  a  commissioner  can  be 
shown  to  be  broken,  only  by  calling  the  cognizor  at  the  time  and  place, 
when  and  whero  he  was  bound  to  answer,  and  making  an  entry  of  his 
default  to  appear  on  the  minutes  of  the  commissioner  which  be  returns  to 
the  Court    lb. 
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8.  It  is  not  sufficient  to  aver  and  prove  aliundef  tliat  the  cognizor  had  in  fiu^ 
absconded,  and  did  not  intend  to  appear,  and  could  not  have  appeared  if 
he  had  been  called.    lb, 

COMMISSIONSR,  1. 

RECORD. 

•  Pleading,  10. 

• 

RECORDING  OFFICER. 

JUBISDICTION,  2. 

REFUSAL. 

> 

Unseaworthiness. 

RELEASR 
Masteb;  -pLEADma,  7. 

REMEDY. 
EqviTT,  3. 

REMOVAL  OF  ACTION. 
Jurisdiction,  8; 

REPRESENTATION. 
Insurance,  10-18. 

REVENUE  LAWS. 

Where  it  was  proved  satfsfhotority,  that  the  master  had  a  considerable  (juan- 
tity  of  cigars  on  board,  in  a  voyage  from  a  port  in  Cuba,  to  Providence, 
Rhode  Island,  and  none  were  entered  on  the  manifest,  and  no  account 
given  of  the  quantity  of  those  purchased  in  Cuba,  or  their  price,  and  the 
evidence  was  sufficient  to  cast  the  burden  of  proof  on  the  claimant,  under 
^e-  seventy-first  section  of  the  Collection  Aet  of  March  2, 1 799,  (1  Stat 

•.  at  Large,  678,)  it  was  held  that  hb  failure  to  produce  evidence  of  what  he 
bought  and  put  on  board  in  Cuba,  was,  in  a  balanced  case,  cause  for  con- 
demnation.    The  Biuy,  586. 

APPEAL)  4 ;  Protest. 

REVIEW. 
District  Court/ 
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RES  GEST^ 
Etidence,  7. 

RHODE  ISLAND. 

CoKHOiT,  2;  Constitutional  Law;  Descent;  Evidence,  8;  Insol- 
vent Laws,  S-7,  9. 

RIGHT,  TITLE,  AND  INTEREST. 

An  assignment  of  all  the  rigbt,  title,  and  interest  of  the  lessee,  conveys  his 
right  to  compensation  for  new  erections  on  the  land,  covenanted  by  the 
lease  to  be  paid  for  by  the  lessor ;  for  such  a  covenant  runs  with  the  land, 
HurU  v.  Danforth,  592. 

Taxes,  6. 

RIGHTS  OF  COUNSEL. 

In  a  capital  case  the  junior  counsel  has  a  right,  in  opening,  to  argue  at  length 
the  law  and  the  facts,  but  only  one  counsel  has  a  right  to  close,  except 
where  all  the  witnesses  examined  by  the  defendant's  counsel  have  been 
previously  examined  before  the  grand-jury,  and  were  called  at  the  trial  by 
the  government     United  States  v.  Mingo,  1. 

RULES  OF  COURT. 
Practice,  2. 

^  iUSSIA. 

Treaty,  8. 

SALE. 
Fraud  ;  Patent,  9, 10. 

SALVAGE. 

1%  A  venel,  dismasted  in  a  gale,  and  lying  at  anchor  onabankinthe  open  sea,, 
.is  in  a  condition  to  have  a  salvage  service  rendered.  The  Independence,  350. 

2.  A  oontcaet  to  pay  a  quantum  meruk  £m  an  attempt  to  save  property, 
whether  successful  or  not,  is  inconsistent  with  a  claim  for  a  salvage  compen- 
sation ;  but  any  diing  short  of  this,  though  it  may  affect  the  amount  of  the 
compensation,  does  not  change  the  nature  of  the  service,    lb. 

8.  Where  the  sernce  rendered  is  in  its  nature  a  salvage  service,  it  will  not 
.  bar  salvage  compensation  to  show  that  the  service  was  undertaken  at  the 
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request  of  the  owner,  and  upon  a  promise  to  pay  the  bill  if  thought  reason- 
able, otherwise  to  refer  the  chiim.    lb, 

4.  It  is  not  blamable  to  refuse  to  interpose  to  save  property  without  a  salTage 
compensation,  or  a  contract  fixing  its  amount.    lb. 

5.  In  this  case  $7,500  allowed.    lb. 

Collision,  4 ;  Jurisdictiox,  6. 

SEAMEN. 

One  who  secretes  himself  on  board  a  vessel  before  sailing  and  discovers  bim- 
self  after  the  vessel  is  at  sea,  is  not  one  of  the  crew,  though  the  master  re- 
quires him  to  work,  as  a  condition  for  his  having  food,  and  he  does  wozi:. 
The  United  Slates  v.  SmaU,  241. 

Combination;  Evidence,  7;  False  Representation;  Shipping- 
articles. 

SEAWEED. 
Common,  2. 

SELF-DEFENCE. 
Justifiable  Homicide. 

SERVICE. 
Jurisdiction,  8. 

SHERIFF. 
Injunction,  1.  • 

SHIPPING. 

Burden  of  Proof;  Chartsr-Partt ;  Collision;  Fishing;  6e5- 
SRAL  Average;  Jurisdiction,  4,  6;  Lien,  1-10;  Patent,  S,  4. 

SHIPPING-ARTICLES. 

1.  If  the  shipping-articles  do  not  sufficiently  describe  the  voyage,  the  sea- 
man may  leave  the  vessel  at  any  time ;  and  if  the  master  imprison  him 
because  he  refuses  to  remain  and  do  duty  on  board,  this  is  a  tort  Snow  v. 
Wope,  301. 

3.  A  description  of  a  voyage  in  the  articles,  as  being  "  from  the  port  of  Bos- 
ton to  Valparaiso,  and  other  ports  in  the  Pacific  Ocean,  at  and  from  thence 
home,  direct,  or  via  ports  in  the  East  Indies,  or  Europe,"  is  not  a  compli- 
ance with  the  requirement  of  the  1st  section  of  the  Act  of  July  20, 1790, 
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(1  Stat  at  Large,  131,)  and  the  contract  is  Toid  by  the  10th  article  of  the 
l8t  section  of  th^  Act  of  July  20, 1840,  (5  Stat  at  Large,  895).    lb. 
8.  The  power  of  the  master  to  imprison  the  seamen  on  shore,  held  not  to 
exist  in  this  case.    lb. 

4.  A  mariner  may  allege  and  proye,  that  the  shipping-articles  do  not  truly 
describe  the  voyage  for  which  he  was  shipped,  and  may  recover  wages 
upon  the  ground  that  the  voyage  for  which  he  contracted  was  different  in 
length  from  that  described  in  the  articles,  and  that  he  was  wrongfully  dis- 
charged at  the  expiration  of  the  voyage  specified  in  the  articles ;  and  a 
mate  is  within  the  same  rule.    Page  v.  Sheffield j  877. 

5.  Where  two  distinct  contracts,  for  service  on  two  distinct  voyages,  are 
made  at  the  same  time,  and  (me  only  is  reduced  to  writing,  the  other  may 
be  proved  by  paroL    Jb. 

SmP-OWNER. 
Law  Merchakt. 

SHIPS  HUSBAJNI), 
Lien,  4,  5. 

SIGNATURE. 
Statutes,  (Construction  of,)  6. 

SLAm)ER. 

1.  In  an  action  of  slander,  the  plaintiff  cannot  offer  evidence  of  his  general 
good  character,  to  disprove  the  truth  of  the  words,  nor  to  support  his  own 
character,  until  it  is  attacked  by  the  defendant  The  defendant  may 
attack  the  general  character  of  the  plaintiff  in  respect  to  the  subject-mat- 
ter of.  the  charge,  in  order  to  reduce  the  damages.  Wright  v.  Schroeder^ 
548. 

2.  Where  the  nature  of  the  charge  is  such,  that  the  evidence  given  by  the 
defendant,  in  support  of  the  plea  of  justification,  though  insufficient  to 
prove  that,  has,  if  believed  in  part  or  in  whole,  a  legitimate  tendency  to 
affect  the  general  character  of  the  plaintiff,  on  the  subject  of  the  charge, 
he  may  re|dy  by  evidence  of  general  good  character  in  that  particular. 
lb. 

SLAVE-TRADE. 

1.  Under  the  Act  of  May  10, 1800,  (2  Stat  at  Large,  70,)  if  the  master  has 
knowledge  that  two  slaves  have  been  brought  on  board  his  vessel  by  the 
supercai^,  on  the  coast  of  Africa,  for  the  purpose  of  being  transported  to 
VOL.  n.  58 
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Brazil,  and  tbey  are  lo  transported,  the  YeawH  Is  forfeited.    The  Pcrpoisej 
807. 

2.  SembU<,  such  transportation  works  a  forfeiture,  though  the  master  did  not 
know  or  belieye  these  persons  to  be  slaves.    76. 

3.  If  a  yeasel  be  employed  as  a  tender  to  slavers,  which  obtain  and  carry 
cargoes  of  slaves  from  Africa  to  Brazil,  it  is  employed  in  the  transporta- 
tion of  slaves,  within  the  meaning  of  this  Act,  though  no  slaves  wsre  taken 
on  board  the  tender,    lb. 

SMUGGLING. 

DT7TI£S,  6. 

SPECIFICATION. 
Patent,  5. 

STATE  COURTS. 

The  decisions  of  the  highest  Court  of  the  State  do  not  govern  this  Coort 
upon  questions  of  general  commercial  law ;  nor  are  they  evidence  of  a 
local  usage,  which  controls  the  law.     Gloucester  Ins.  Co.  v.  Younger^  822. 

Conflict  of  Laws  ;  Equity,  2 ;  Injunction,  1 ;  Insolvent  Laws,  1, 

2,  6-7 ;  Jubisdiction,  2,  8. 

STATE  LAWS. 
Insolvent  Laws,  1,2;  Statutes,  (Construction  of,)  2,  8. 

STATUTE. 
Forfeiture. 


STATUTES,  (Construction  of). 

1.  The  insolvent  law  oTMassachnsettB,  which  prohibits  imprisonment  in  cer- 
tain cases,  ia  not  a  law  abolishing  imprisonment  for  debt,  nor  a  law  allow- 
ing it  under  certain  restrictions  and  conditions,  within  the  meaning  of  the 
Act  of  February  28, 1889,  (5  Stat  at  Large,  821,)  and  does  not  afiect 
process  out  of  the  Courts  of  the  United  States.     Cathertoood  v.  G€q)eU,  94. 

2.  The  third  section  of  the  Process  Act  of  May  19, 1828,  (4  Stat  at  Laige, 
281,)  applies  only  to  State  laws  then  existing.    lb. 

8.  No  State  laws  csxiy  proprio  vigore,  affect  the  process  of  the  Courts  of  the 

United  States,    lb. 
4.  That  part  of  t&e  29th  section  of  the  Judiciary  Act,  (1  Statutes  at  Laige, 
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88,)  which  proTides  that  jmwvefaall  be'drawn  inm  snch  parts  of  the  diB- 
trict  as  the  Court  shall  dizect,  is  not  repealed  by  statute  1840,  July  20,  (5 
Statutes  at  Large,  394,)  and  is  still  in  forces     United  StaUi  v.  SUwell,  158. 

5.  Flogging  is  not  **  a  fcmel  and  unusual  puushment,"  trithin  the  meaning  of 
the  third  section  of  the  Act  of  March  8, 1889,(4  Stat  at  Large,  776). 
The  defendant  should  have  been  indicted  for  beating  and  wounding  the 
seaman.     United  StcUes  y.  CoUina^  194. 

6.'  The  Act  of  Congress  of  February  26,  1845,  (5  Stat  at  Large,  727,)  re- 
quires the  protest  made  on  payment  of  duties  supposed  to  be  illegally  ex- 
acted, to  be  signed  by  the  claimant,  and  his  signature  to  another  distinct 
paper  writing  to  which  the  protest  is  annexed  by  a  wafer,  not  referring  to 
the  protest,  nor  in  any  manner  making  part  it,  is  not  a  compliance  with 
the  statute  requirement    Florio  v.  PeasUe^  452. 

7.  Semble,  the  Revised  Statutes  of  Massachusetts  ch.  90,  §§  .78-7^,  do  not 
apply  to  attachments  of  partnership  property,  but  only  to  the  property  of 
part  owners,  who  are  tenants  in  common.     Cropper  y.  Cobumj  465. 

8.  The  two  years'  limitation  of  suits  for  penalties  contained  in  the  82d  section 
of  the  Crimes  Act  of  April  80, 1790,  (1  Stat  at  Large,  119,)  is  repealed 
by  implication  by  the  4th  section  of  the  Act  of  February  28, 1839,  (5  Stat 
at  Large,  322,)  which  extends  the  time  to  fiye  years.  Stimpson  y.  Pond^ 
602. 

9.  The  penalty  of  not  less  than  one  hundred  dollars,  proyided  in  the  fifth 
section  of  the  Act  of  August  29,  1842,  (5  Stat  at  Large,  544,)  forithe  of- 
fence of  marking  the  word  "  patent,"  on  unpatented  articles,  is  a  penalty 
of  one  hundred  dollars,  and  no  more.    lb. 

Adoption  op  State  Laws;  Constitutional  Law;  Duties,  6-7; 
Descent  ;  Equity,  3 ;  Fishing,  2 ;  Imprisonment  for  Debt;  Indict- 
ment, 1,  8,  4 ;  Injunction,  1 ;  Insolvent  Laws,  8,  5;  Jurisdiction, 
2, 3 ;  Lien,  3 ;  Principal  and  Surety  ;  Protest,  2 ;  Snippora- Arti- 
cles, 2;  Slaye-Trade;  Trust. 

STATUTES  OF  THE  UNITED  STATES,  (referred  to  in  this  volume). 

1789,  Sept  15.    Safe-keeping  of  Records,  1  Stat  at  Large,  68. 
§  5,  p.  69,  United  States  v.  Cutter,  617. 

1789,  Sept  24.    Judiciary,  1  Stat  at  Large,  78. 
Greene  v.  James,  187. 
Cropper  v.  Coburn,  465. 
§  11,  p.  78,  Sadlier  17.  Fallon,  579. 
"        «•      Wilkinson  17.  Wilkinson,  582. 
§§  11, 12,  pp.  78,  79,  Sayles  v,  North-Westem  Ins.  Co.  212. 
§  16,  p.  82,  Hunt  v.  Danforth,  592. 
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§  21,  p.  88,  United  States  v.  The  Glamorgui,  236. 

§  22,  p.  84,  Gloucester  Ins.  Ca  v.  Younger,  S22. 

§  24,  p.  85,  The  Peytona,  21. 

§§  29,  SS,  pp.  88,  91,  United  States  v.  Stowell,  158. 

§  BSj  p.  91,  United  States  o.  Rundlett,  41. 

§  34,  p.  92,  The  Independence,  850. 

» 

1789,  Sept  29.    Process  in  Courts  of  the  United  States,  1  St  at  Large,  93. 

Saddler  t7.  Hudson,  6. 

In  the  Matter  of  Freeman,  491. 

1790,  April  SO.    Crimes  v.  United  States,  1  Stat  at  Large,  112. 

§  12,  p.  115,  United  States  r.  Nye,  225. 

"        "  "  Small,  241. 

"        «  "  Armstrong,  446. 

§  22,  p.  117,  <<  Stowell,  153 ;  Appendix,  p.  688. 

§  82,  p.  119,  Stimpson  v.  Pond,  502. 

1790,  July  20.    Merchant  Seamen,  1  Stat  at  Laige,  181. 
Snow  V,  Wope,  801. 
Page  V.  Sheffield,  877. 

1 792,  May  8.    Process  in  Courts  of  the  United  States,  1  St  at  Laige,  275. 

Saddler  v.  Hudson,  6. 

In  the  Matter  of  Freeman,  491. 

§  2,  p.  276,  Sadlier  v.  Fallon,  579. 

1793,  March  2.    Judiciary,  1  Stat  at  Large,  385. 

§  5,  p,  884,  Cropper  v,  Cobum,  465. 

1794,  June  5.    Crimes  against  the  United  States,  1  Stat  at  Large,  381. 

Appendix,  p.  682. 

1795,  Jan.  29.    Duties,  1  Stat  at  Large,  411. 

Gant  V.  Peaslee,  250. 

1 798,  July  9.    To  protect  the  Commerce  of  the  United  States,  1  S.  at  L.  578. 

Taylor  v,  Morton,  454.   . 

1799,  March  2.    Duties,  1  Stat  at  Large,  627. 

§§  23-26,  pp.  685-647,  United  States  o.  Ten  Thousand  Cigars,  486. 
§  29,  p.  648,  Brown  o.  Duchesne,  371. 
§§  50,  71,  pp.  665,  678,  The  Busy,  586. 
§  61,  p.  673,  Gant  v.  Peaslee,  250. 

1800,  April  28.    Government  of  the  Navy,  2  Stat  at  Laige,  45. 

§  6,  p.  52,  The  Porpoise,  807. 
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1800,  May  10.    Slave-Trade,  2  Stat  at  Large,  70. 
The  Porpoise,  307. 

1802,  April  14.    IT^ataralizadon,  2  Stat  at  Large,  158. 
Ex  parte  Cregg,  98. 

1808,  March  8.    Judiciary,  2  Stat  at  Large,  244. 

Gloacester  Ins.  Ca  v.  Younger,  822: 

1809,  March  8.    Treasury,  War,  and  Navy  Departments j  2  St  at  L.  535. 

§  8,  p.  586,  United  States  v.  Cutter,  617.  • 

1812,  Feb.  20.    Affidavits  and  Bail,  2  Stat  at  Lai^,  679. 
United  States  o.  Stowell,  158. 

1818,  June  19.    Fisheries,  8  Stat  at  Large,  2. 

§  1,  p.  2,  Mayo  V.  Snow,  102. 

1817,  March  1.    Affidavits  and  Bail,  8  Stat  at  Large,  850. 
United  State^t?.  Stowell,  158. 

1819,  Feb.  15.    Jurisdiction  of  Courts  of  the  United  States  in  Patent  Caaee* 

8  Stat  at  Large,  481. 

Stevens  v,  Cady,  200.  * 

1819,  March  8.    Slave-Trade,  8  Stat  at  Lai*ge,  582. 

The  Porpoise,  307.  .  . 

1828,  Jan.  81.    Disbursement  of  Public  Money,  8  Stat  at  Large,  728*. 
United  States  v.  Cutter,  617. 

1823,  March  1.    Duties,  8  Stat  at  Large,  729. 

§  5,  p.  782,  Gant  v,  Peaslee,  250. 

1824,  May  26.    United  States  Courts  in  Louisiana,  4  Stat  at  Large,  62: 

Merryfield  o.  Jones,  806. 

1825,  March  8.    Post-Office,  4  Stat  at  Large,  102. 

§  22,  p.  109,  United  States  v.  Pond,  265. 

1825,  March  8.    Crimes  against  the  United  States,  4  Stat  at  Laige,  115. 
§  4,  p.  115,  United  States  v.  Armstrong,  446. 
§  22,  p.  121,  United  States  v.  Small,  241. 

1828,  May  19.    Duties,  4  Stat  at  Large,  270. 
§  8,  p.  278,  Gant  t;.  Peaslee,  250. 

58* 
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1828,  May  19.    Process  in  Courts  of  the  United  States,  4  St  at  Large,  278. 
§  S,  p.  381,  Catherwood  v.  (rapete,  94. 
'*      "        In  the  matter  of  Freeman,  491. 

"     Hopkins,  567. 
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1880,  May  29.    Preemption,  4  Stat  at  Large,  420. 

United  States  v.  Cutter,  617. 

1881,  Feb.  8.    Copyright,  4  Stat  at  Large,  486. 

§  7,  p.  438,  Stevens  v.  Cady,  200. 

1882,  July  14.    Duties,  4  Stat  at  Large,  588.       .^ 

§§  7, 15,  pp.  591,  593,  Gant  v.  Peaslee,  250. 

1883,  March  2.    Duties,  4  Stat  at  Large,  682. 

§  7,  p.  684,  The  Oliver  Jordan,  414. 

1835,  March  8.    Offences  against  the  United  States,  4  Stat  at  Laorge,  775. 
§§  1,  2,  p.  776,  United  States  v.  Nye,  225. 
§  3,  p.  776,  '«  Collins,  194. 

"       "  "  Small,  241. 

1886,  July  4.    Useful  Arts,  5  Stat  at  Large,  117. 
§  18,  p.  124,  Clum  o.  Brewer,  506. 

1839,  Feb.  28.    Imprisonment  for  Debt,  5  Stat  at  Large,  821. 
Catherwood  v.  Gapete,  94. 
Sadlier  v.  Fallon,  190. 
In  the  Matter  of  Freeman,  491. 

1889,  Feb.  28.    Judiciary,  5  Stat  at  Large,  321. 
Green  v.  Sisson,  171. 
§§  3,  4,  p.  322,  Stimpson  t^.  Pond,  502. 

1839,  March  3.    Useful  Arts,  5  Stat  at  Large,  853. 

Sargent  v,  Seagrave,  553. 

1840,  July  20.    Judiciary,  5  Stat  at  Large,  394. 

United  States  v.  Stowell,  153. 

1840,  July  20.    Merchant  Seamen,  5  Stat  at  Laige,  894. 

Snow  V,  Wope,  301. 
Page  V,  Sheffield,  377. 

1841,  Jan.  14.    Imprisonment  for  Debt,  5  Stat  at  Large,  410. 

In  the  Matter  of  Freeman,  491. 
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1841,  Aug.  19.    Bankniptej.  5  Sttt.  at  Laf^e,  440. 
§8,  p.  446.    Piilcbaid  r.  Clndkr,  4tt. 


1842,  Aug.  23.    Jodidaij,  5  SlaL  at  LoiS^  UC 
United  States  v.  Kamflrtt,  41. 
^  SloweIl,153. 

§  6,  p.  518,  In  tiie  Matter  of  FiMaiin,  491. 


1842,  Ang.  29.    Usdiil  Arts,  5  SlaL  at  Largt,  MX 
§  5,  p.  544,  Stimpaon  r.  Fond,  50S. 

1842,  Aug.  30.    Baties,  5  SlaL  at  Lai)ge,  MS. 
Taylor  9.  Morton,  454. 
§  16,  p.  563,  Gant  r.  Peadee,  250. 
««        ^       MOIar  r.  Millar,  25€. 
§§  17,  21,  ppi  564,  565,  Baigeas  r.  ConTerse,  216. 
§  20,  p.  565,  RooB  «.  Peadee,  499. 

1845,  Feb.  26.    Appropriationa,  (Duties,)  5  Stat  at  Laige,  727. 

BoigesB  V.  ConveFBe,  216. 
Warren  v.  Peaslee,  231. 
Kreisler  «.  MortcMi,  239. 
Florio  0.  Peaslee,  452. 

1846,  July  80.    Duties,  9  Stat  at  Large,  42. 

Kreialer  v.  Morton,  239. 

Gant  o.  Peaslee,  250. 

§  3,  p.  43,  Boss  V.  Peaslee,  499. 

1846,  Aug.  8.    Courts  of  the  United  States,  9  Stat  at  Laige,  72. 

United  States  v,  Stowell,  153. 

1847,  March  3.    NaTal  Appropriations,  9  Stat  at  Large,  169. 

§  1,  p.  170,  Dry  Dock,  Kittery,  United  States  v.  Cutter,  617. 

1848,  Aug.  3.    Naval  Appropriations,  9  Stat  at  Large,  266. 

§  8,  p.  270,  Dry  Dock,  Kittery,  United  States  v.  Cutter,  617. 

1848,  Ang.  12.    Extradition,  9  Stat  at  Large,  302. 

United  States  v.  Stowell,  153. 

1849,  Feb.  22.    Authenticating  Records,  9  Stat  at  Large,  346. 

§  3,  p.  347,  United  States  v.  Cutter,  617. 

1849,  March  3.    Naval  Appropriations,  9  Stat  at  Large,  874. 

§  1,  p.  877,  Dry  Dock,  Kittery,  United  States  v.  Cutter,  617. 
§  8,  p.  878,  The  Porpoise,  807. 
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1850,  Sept  28.    Fugitiyes  from  Service,  &c.,  9  Stat  at  Laige,  461 
§§  h  6,  8,  pp.  462,  463,  464,  United  States  r.  Stowell,  153. 

1850,  Sept  28.    Naval  Appropriations,  9  Stat  at  Large,  518. 

§  1,  p.  515,  Flogging  in  the  Navy,  United  States  v.  Colfins)  194. 
§  1,  p.  616,  Dry  Dock,  Kitteiy,  United  States  ©.  Cutter,  617. 

1851,  March  S.    Appraisements,  9  Stat  at  Large,  629. 

Warren  v.  Peaslee,  231. 

Gant  t7.  Peaslee,  250. 

Millar  V.  Millar,  256. 

§  2,  p.  630,  Bui^gess  v.  Converse,  216. 

STEAMBOAT. 
Collision,  2. 

STOPPAGE  (in  transitu). 

If  goods  are  sent  to  a  forwarding  merchant,  to  await  in  hb  tiands  the  instruc- 
tions of  the  purchaser,  respecting  any  further  transit,  their  transilus  is  at 
an  end  when  they  reach  his  hands,  so  that  they  cannot  be  stopped  by  the 
vendor.    Biggs  v.  Barry,  259. 

SUIT  (in  rem.} 
Master. 

TAXES. 

1.  Whether  an  uninhabited  township  of  land,  owned  in  severalty  by  different 
proprietors,  was  rightfully  included  in  a  tax  Act,  which  made  no  provision 
for  a  valuation  of  the  land  of  the  different  owners,  and  an  apportionment 
of  the  tax,  as  is  required  by  the  Constitution  of  the  State  of  Maine.  Art 
9,  §  8.     Quasre.     Clarke  v.  Strickland,  439. 

2.  If  the  tax  was  legal  and  the  land  fbrffjited  fbr  the  non-pa3nnedt  of  the  same, 
the  forfeiture  was  waived  by  the  levy  of  another  tax,  afber  the  title  of  the 
State  had  become  perfect  under  the  forfeiture.    lb. 

8.  A  subsequent  Act  of  the  legislature,  giving  further  time  for  the  payment 
of  the  tax,  was  also  a  waiver  of  the  forfeiture,  at  least  so  fiur  that  a  title 
under  a  tax  sale  must  be  made  under  this  law.    76. 

4.  1£  the  county  commissioners,  in  levying  a  tax,  assess  a  larger  sum  than  is 
granted  by  the  legislature,  it  renders  the  whole  tax  void.    lb. 

6.  The  treasurer,  in  advertising  the  delinquency  in  this  case,  gave  as  the  sum 
due  the  whole  amount  including  the  county  tax.  This  was  a  fiital  defect 
in  the  proceedings.    The  county  tax  being  illegal,  was  not  due.    lb. 


6.  The  Und  i^eii  k  AKiB<  «■  sH  As  lamrt  and  be  sU  ill  As  rqeftls^ 
and  intnolfrf' tike  Soiftnaii^  vdK&M^    Tkissa 
the  sale  of  tfe  ia^  i^dt    A. 


TE5A3rr  ■> 


1.  Though  a  tRatj  k  a  faw  of  tihe  kvL  nder  tihe  CwdliitiaB  of  dbe  Tat- 
ted Stately  Cougicji  anf  repeal  k,  lo  €?  ai  it  if  a  amnkipal  hw.  pnyiided 
its  rotject-matter  k  wiAia  tfce  kgaiatitc  pa»gr  of  CongrcM.  Ti^lpreffll 
▼.  Morton^  454. 

2.  A  proioke  in  a  ticalf,  Aot  Ae  prodacte  frf*  one  jcwmtij  dkaD  aol  be  Mb- 
jected  to  a  hif^ber  laleof  dotf  dan  Eke  prodacti  impotted  into  tbe  United 
States  finom  otfaer  eoontries,  addresKs  itself  to  the  poli6nl  and  not  to  ^ 
judicial  department  of  tbe  goTemment,  and  tbe  courts  cannot  tiy  Ae 
qnesdoo  whether  it  has  been  obaerfed,  or  not.    Jb. 

3.  Thoogb  die  treaty  with  Bnsu,  of  December  18,  1832,  (8  StsL  at  Large, 
444,)  stipulated  that  no  Ug^ber  rate  of  doties  should  be  imposed  on  goods 
imported  fiom  Buna  dan  on  fike  articles  imported  from  other  places,  dus 
Coort  cannot  trj  the  qnesdon  whether  a  certain  species  of  hemp,  on  wbidi 
a  duty  of  twentj-fire  doUais  per  ton  k  imposed  by  an  Act  of  Coi^resB,  k 
*^  like  "  Boflsian  hemp,  within  the  meaning  of  the  treat3r.  Tbk  k  a  qoes- 
tion  for  CongresB,  not  tor  the  Courts,    lb. 

TB£SPASS. 

If  an  officer  attach  and  take  posMsaion  of  penonal  prOpertjr  of  a  firm  in 
MasBachnsetts,  on  a  writ  against  one  partner  who  has  no  eqnitable  interest 
in  sach  property,  he  k  a  trespasKr.     Cropper  etoLy,  Cobum^  465. 

TEUST. 

Where  the  amount  of  a  tmst  fnnd  for  creditors  k  not  fixed,  and  it  k  neces-* 
sary  to  take  an  acconnt  to  fix  it,  all  the  cestuis  que  tntst  must  be  made 
parties,  either  as  plaintiffii  or  defendants ;  and  the  Act  of  Congress  of  Feb- 
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nuuy  28, 1889,  (5  Stat  at  Laige,  821,)  does  not  enable  the  Court  to  pro- 
ceed without  them,  to  make  a  decree  distributing  parts  of  the  fund  to 
those  who  are  entitled  to  them  in  severalty.     Greene  t.  StMon,  171. 

Deed,  2. 

TRUSTEE. 
Deed,  2 ;  Evidence,  6. 

• 

UNDERWRITER. 
Abandonment. 

UNSEAWORTHINESa 

If  seamen  have  reason  to  belieye,  and  do  believe  a  vessel  is  nnseaworthj  be- 
fore the  voyage  is  begun,  they  may  lawfully  refuse  to  go  to  sea  in  her. 
But  they  must  prove  these  facts.     United  States  r.  Nye,  225. 

Seamen. 

irsAGE. 

Collision,  5,  6 ;  Duties,  9 ;  Law  Merchant  ;  State  Covbts. 

VARIANCE. 

There  is  no  technical  rule  of  variance  in  the  admiralty ;  and  in  describing 
the  particular  circumstances  attending  a  collision,  an  omission  to  state 
some  &ct8,  which  prove  to  be  material,  which  cannot  have  occasioned  any 
surprise  to  the  opposite  party,  can  have  no  effect  except  to  nuse  suspi- 
cions in  the  mind  of  the  Judge,  as  to  the  existence  of  diose  facts.  Tke 
Clementj  363. 

VENDOR  AND  VENDEE. 
Interest. 

VENUE. 
Indictment,  5. 

VERDICT. 

Where  the  pl^dntiff  claimed  on  two  distinct  grounds,  either  of  which,  if 
found  in  his  favor,  would  entitle  him  to  a  verdict,  and  it  appeared  that  the 
jury  did  not  consider  and  decide  on  either  ground  separately ;  bat  diat 
some  might  have  decided  on  one,  and  some  on  the  other,  the  verdict  was 
set  aside.    Biggs  v.  Barry,  259. 
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VOYAGE. 
Shipping-Articlbb. 

WAGES. 

In  fixing  a  quanium  meruit  for  wages  on  a  whaling  Toyage,  it  is  competent 
for  the  Court  to  take  into  view  the  unusual  protraction  of  the  vojage,  and 
the  condition  of  the  vessel  and  the  crew,  though  not  specially  alleged  or 
relied  on  in  the  UbeL    jUlen  v.  Hitch,  147. 

Appeal,  1 ;  SHippmch-ARTiCLES,  4. 

WAIVER. 
Taxes,  2,  S. 


• 


WARRANT. 

COMMISBIONERy  8. 

WARRANTY. 

Insurance,  10-13. 

WILL. 
Evidence,  3. 

WITNESS. 
Deed,  1 ;  Estoppel,  2;  Master. 

WRECK. 
General  Average. 

• 

WRECKERS. 
Jurisdiction,  6. 
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